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Mainland Judgments (Reciprocal Enforcement) Bill

Composite Response to the Views of Deputations aBdibmissions
on the Bill

The meeting with deputations and the Administratveas held on 5
May 2007. Prior to the meeting, written submissibage also been made by the
following bodies —

(@) The Law Society of Hong Kong;

(b) The Chinese Manufacturers’ Association of Hong KGI@QMA”);
(c) The Chinese General Chamber of Commerce (“CGCC");
(d) Mr ONG Yew-kim;

(e) Hong Kong Bar Association; and

()  Society for Community Organization (“SCQO”).

2. In addition to the written submission, both B& and Mr ONG also
appeared at the meeting to deliver their respectigers. Deputations of the
following bodies also attended the meeting to retiggr views —

(@) International Chambers of Commerce — Hong Kongn&IfilCC”)
(b) French Chambers of Commerce
(c) Hong Kong Institute of Arbitrators

With respect to the views and comments of the dejoums on the Bill, the
Administration responds as follows.

. Comments of the Bar

Clause 2(1): definitions

3. The Bar’'s comments on the definition of “recaga Basic People’s
Court” and its relation with Clause 25 have beeraltdevith under the

Administration’s response to issues raised at theetimg of 30 April 2007

(Administration’s Response). The Administrationlwely on the response set
out in paragraphs 17 to 21 thereof.

4, With respect to the Bar’s views on the defimtaf “specified contract”,
the matter has similarly been dealt with in the Aastration’s Response and we
will rely on paragraphs 9 to 16 thereof.



Clause 2(2): Interpretation of Mainland law terms

5. The matter was dealt with in paragraphs 22 ef26e Administration’s
Response.

Clause 3

6. The Bar suggested that the Chinese version afisél 3(1) and (2) of
the Bill fails to reproduce Article 3, first paragh of theArrangement on
Reciprocal Recognition and Enforcement of Judgments in Civil and Commercial
Matters by the Courts of the Mainland and the HKSAR pursuant to Choice of
Court Agreements between Parties Concerned signed on 14 July 2006 (the
Arrangement). This suggestion is not entirely correct as @@nese text of
Clause 3 does not exclude choice of court agreemeratde by the parties
concerned for resolving a dispute which has arisemnespect of a specified
contract. The choice of court agreement and thevaat connection to a
specified contract is reflected in the Chinese teiktClause 3(1) and (2) as
follows -
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Clause 5(2)(b) - Variation from the terms of theArrangement

7 The adoption of the expressioff<5<" (pursuant to) instead of=" 7|

,ﬂf}’é%]” (have entered [a choice of court agreement iiting]) in
CFIause 5(2)(b) cannot be said to be at variande Auticle 1 of theArrangement.
Such an expression reflects the requirement of Aheangement that the
Mainland judgment concerned should be based ocltbee of court agreement
between the parties.

Clause 6

8. The Administration disagrees that the draftifgGbause 6(1)(d) is
broader than the reference to “retrial” in Arti@gl)(2) of theArrangement. The
reference to “unless the original court is the $upr People’s Court” in Clause
6(1)(d) is necessary because the concept of bgngm cases for retrial in a
higher level court cannot apply to the Supreme RepCourt which is the
highest court in the Mainland.

Clause 7



9. Clause 7 which specifies the time limit for agglion for registration

of Mainland judgments also applies to the regigtnabf Mainland judgments
which are required to be performed in stageshdfgerformance of a Mainland
judgment is required to be in stages, a judgmeaditmr may apply to register
any part of the judgment in accordance with claliBe Clause 7 is linked to
Clause 13(2) (c) which provides that in the casaro&pplication for registration
of any part of a Mainland judgment, the other psmns of the Bill (including

Clause 7) shall be construed and have applicatoordingly.

Clause 18

10. Clause 18 sets out the circumstances wher€ahet of First Instance
shall set aside the registration of a Mainland judgt. The designated court, i.e.
the Mainland court under the Bill, is in the bessipion to apply its law on the
validity of the choice of court agreement because test adopted in the
Arrangement for testing such validity is by reference to the lof the designated
court. Where the Mainland court has made a detatioin in accordance with
its own law (as evidenced in the judgment) on tlaidity of a choice of
Mainland court agreement, it would not be apprdprfar the Hong Kong court
to review the validity of the choice of court agremnt by applying Mainland law.

Schedule 2: Chinese translation of supporting docuants

11. The proposed RHC 0O.71B r.2 and RDC 0.42 r.Bwvolthe existing

RHC 0O.71 r.13 wherein no specific provisions areluded requiring the
certification of translation into the official langge(s) of a foreign country
covered in Cap. 319 in which execution of the H&ogg judgment is sought.

12. According to the™ paragraph of Article 6 of tharrangement, where
any document submitted to a people’s court of tlenhnd for recognition and
enforcement of a Hong Kong judgment is not in th@n€se language, the
applicant shall submit a Chinese translation wiiak been duly certified correct.
As the requirement for Chinese translation relatespplications made to the
people’s courts, the Administration is of the viglat it is a matter for the
Mainland courts to regulate as they seé fit.

! It may be noted that Article 4 of th&rrangement Concerning Mutual Enforcement of Arbitral Awards
between the Mainland and the HKSAR signed in 1999 also requires certification of @si translation of
documents not in Chinese language. As in the ohgwticle 6 of theArrangement, that article has not
specified the authority from whom a Chinese tramstashould be obtained nor the manner of procuang
Chinese translation. Further, these matters wetedaalt with by the Supreme People’s Court’s jiadic
interpretation which implemented the 1999 Arrangeine



13. Further, the Administration is of the view tlaat applicant who wishes
to obtain a Chinese translation of the documersupport for his application for
enforcement of a Hong Kong judgment in the Mainlahduld do so at his own
costs. This approach is no different from the texgsregime under Cap. 319.

Schedule 2: Judgments subject to judicial review

14. The proposed RDC 0.42, r.6(1) provides thatrtihe will apply to an
application under Clause 21 of the Bill. Accordinghe relevant Hong Kong
judgment given by the District Court shall be sebg® “a choice of Hong Kong
court agreement” as defined by Clause 3(1) of tileaBd relates to a business-
to-business contract.

15. Theoretically, a decision made by the Dist@iourt may be subject to
judicial review by the Court of First Instance. wkver, RHC O.53 appears to be
of little relevance to the civil and commercial teas specified under the
Arrangement. The scope of judicial review relevant to the Bifl at all, is
confined to civil judgments made by the Districtu@to which may be reviewed
by way of an appeal to the Court of Appeal as termdtive remedy.

16. It has been commented that even if any grododsudicial review
exist, the court would normally require an applicém pursue the alternative
remedy before applying for judicial review. Thecegtional circumstances
where the courts will permit an applicant to apfay judicial review prior to
exhausting other alternative remedies do not apfmeapply to those civil and
commercial matters covered by theangement.®

Proposed RHC Order 71B and RDC Order 42 r.6(4)

17. Under RHC Order 71B r.2(4), the certificateb®issued by the High
Court under Clause 21(3) shall state the date fwdrith the judgment takes
effect (sub-paragraph (e)) and that the time fgreaphas expired or, as the case
may be, the date on which it will expire and whetix@y notice of appeal against
the judgment has been entered (sub-paragraphsidg)hd). Similar provisions
can be found in the RDC 042 r.6(4). The Administra considers that these
provisions should address the requirement for malfienforceable judgment”
under Article 2 of thé\rrangement.

2 Se0.59,r.19, RHC and commentaries 59/19/1 and 33/Hang Kong Civil Procedure 2007,
Volume 1.
¥ See commentary at 53/14/13, paraiéng Kong Civil Procedure 2007, Volume 1.



Proposed RHC O71B r.2 and RDC 042 r.6

18. It is provided in the"? paragraph of Article 5 of tharrangement that
“the court of one side which has enforced the juelginin part or in whole shall,
at the request of the court of the other side, igpinformation on the status of
its enforcement”. Noting this requirement, it isoypded under RHC O71A
r.3(1)(c)(iii) that in support of an applicationrfeegistration of a Mainland
judgment, an applicant must state in the suppodifigavit as regards “whether
any action has been taken to enforce the judgnmeRibng Kong and, if so, the
details of such enforcement.” Likewise, an applida also required to provide
similar information when he applies for a certifeaf Hong Kong judgment to
be issued under RHC O71B r.2 and RDC 042 r.6.

19. The provision of such information will assisétcourts of either side to
be acquainted with the details of the enforcemenobms taken on the other side.
The Administration considers it inappropriate tokendegislative provisions

regarding the communications between the Judicaagy other judicial organs
and enforcement of such provisions would be higlfycult.

Schedule 2, paragraph 3 - Amendment to the
Foreign Judgments (Restriction on Recognition
and Enforcement) Ordinance (Cap. 46)

20. The Bar queried the rationale to amend Capsd@@hat Mainland

judgments or any part thereof that satisfy the ireguent of Clause 5(2)(a) to (e)
will be excluded from the purview of that Ordinancédaving reviewed the
provisions of Cap. 46, the Administration now takdee view that this

amendment is not necessary.

21. The amendment was proposed out of abundancautibn in view of
the different tests for validity of a choice of ion agreement adopted in Cap. 46
(section 3(2)) and Article 9(1) of the Arrangemems Cap. 46 is intended to
address foreign judgments which were given in viofaof choice of forum
agreements, the Administration is satisfied thahauld equally apply to foreign
judgments which were given in violation of a choioé forum agreement
selecting the courts of the Mainland, whether drihéalls within the definition

of “choice of Mainland court agreement” in the Bill Accordingly, the
Administration will move a Committee Stage Amendintendelete paragraph 3
of Schedule 2 from the Bill.

Natural Justice — Article 9 of the Arrangement
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22. As the term “natural justice” does not existienthe Mainland’s legal
system, it is difficult to expressly include it asmutual ground of refusal to
enforce judgment under Article 9 of th&rrangement. Article 9(4) of the
Arrangement is, however, related to the conceptatfiral justice. Moreover, it
has been noted by many writers that the naturéicpisnay sometimes overlap
with “public policy” and “fraud” which are also guods of defence that may be
invoked before Hong Kong courts under Article 9rgumaph 2 We consider
that the safeguards provided under Article 9 (@aus8 of the Bill) are
comparable to those prescribed under sections 4 aidhe Foreign Judgments
(Reciprocal Enforcement) Ordinance (Cap. 319) lati@n to the enforcement of
other foreign judgments.

The Bar’s Note of 11 May 2007

23. The Administration has no particular view oe Bar's comments as
regards “forum shopping” save that we reiteratedatngervations on the position
of the common law on the subject matter as setmoatir paper submitted to the
Bills Committee on 11 May 2007. We would add tihas the Administration’s

hope that, following the implementation of tAerangement, parties should be
encouraged to choose Hong Kong courts as the féoumesolving their dispute
where possible. This is consistent with the Adsthaition’s long term objective
of promoting Hong Kong as a regional centre for nwrcial dispute resolution.

24. The Administration concurs with the views oé tBar that the issue of
unequal bargaining power should not be addresséelistation in the context of
reciprocal enforcement of judgments. It is noteak there is no such provision
in Cap. 319 which applies to civil and commerciagments of both common
law and non-common law jurisdictions. Furthermatrgyould not be possible to
define in the law what would amount to unequal bamgg powers.

. Comments of CMA and CGCC

25. Both the CMA and CGCC expressed a cautious ongdc to the
introduction of the Bill for the implementation d¢fie Arrangement. The two
bodies are however concerned with the difficulireenforcing judgments in the
Mainland. Similar comments have been receivechbyddministration when the
consultation exercise was conducted in March 2082th regard to the CMA’s
suggestion that a supervision mechanism shouldsk&bleshed, it should be

4 Xianchu Zhang and Philip Smart, "Development of Regional Conflict of Laws: On the Arrangement of Mutual

Recognition and Enforcement of Judgments in Civil and Commercial Matters between Mainland China and Hong
Kong SAR", [2006] HKLJ 553, at p 573 and footnote 117
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noted that under Article 18 of thgrangement, the Supreme People’s Court and
the Administration will resolve any problems arginn the course of
implementation through consultation

26. After the enactment of the Bill, the Administoa will continue to
liaise with and consult stakeholders for their \gsesegarding the problems and
difficulties in enforcing the relevant judgments time two jurisdictions and to
endeavour finding ways to resolve the problems.

27. The CMA also commented that the choice of cagreements covered
by the Arrangement should be limited to formal written agreementsnsig
between the parties. Clause 3(3)(b) of the Bilents paragraph 3 of Article 3
of the Arrangement which provides that the relevant choice of cogreaments
include those concluded or evidenced by electrome@ans. The inclusion of
such a provision is necessary since electronic aomations are common place
in modern days and are widely used in businessadions. The drafting of
Clause 3(3)(b) is similar to other UN model law ami@rnational conventions in
respect of the “writing” requirements.

1. Comments of ICC

28. The ICC considered that the prerequisite di@oe of court agreement
designating the Mainland courts or Hong Kong couwfisll have exclusive
jurisdiction is uncommon in commercial contracihis condition was included
after lengthy discussion with the Mainland sidetlom scope of thArrangement
that only judgments relating to business-to-busnesntracts whereby parties
have entered into an exclusive choice of court eagent should be covered.
This approach follows that of the Hague Conven&iad is adopted on the basis
that parties could decide on their own freewillbjgat to the prevailing law) as
regards the forum for resolving their disputes.hisTalso gives the parties an
alternative means to resolve business-to-businegsutds in addition to an
agreement to submit a dispute to arbitration.

29. Before the signing of thérrangement, the Administration has
consulted the legal profession in December 2005 Jamiary 2006 and duly
informed them of the proposed requirement thatgmsghould have entered into
an exclusive choice of court agreement. Sinceirsggthe Arrangement, the
Administration have further briefed the legal pss®en and other stakeholders

®  See Article 18 of thérrangement.

See, for example, Article 3(c)(ii) of tieéague Convention on Choice of Court Agreements and
Article 6(1) of theUNCITRAL Model Law on Electronic Commerce.

6



such as chambers of commerce and trade associ#tiainte exclusive choice
of court agreement would form a prerequisite ineottd invoke theArrangement
for the enforcement of judgments in the other giaggson.

V. Comments of Mr ONG Yew Kim

30. Our primary objective is to ensure that both @hinese and English
texts reflect the policy intention accurately arthtt there is no actual or
perceived discrepancy in meaning between the twis.teWe do not intend to
achieve linguistic fluency at the expense of legaturacy. The Bill had been
drafted with this objective in mind and we havesdriour best to ensure legal
accuracy without any compromise on linguistic flegas far as possible.

Chinese rendition of "judgment debtor" and "judgment creditor”

31. There have been comments on the Chinese mmditi "judgment
debtor" &[J{u_’f?i%‘% ») and “judgment creditor”éﬂjﬂujﬁ@ ). The authority for
these Chinese renditions can be founeijiiF HiFdlr (1 & YPywh1YPy)  and

S EE AN AP E RO S EE). Both renditions were considered by the
Bilingual Laws Advisory Committee and endorsed hg Legislative Council
when the Chinese text of the Matrimonial Causese&(Cap.179 sub. leg. A)
was authenticated in 1995. Since then, the Chinesditions are followed in
the other provisions of the Laws of Hong Kong, swd) the High Court
Ordinance (Cap. 4), Matrimonial Proceedings angh&y Ordinance (Cap. 192),
Foreign Judgments (Reciprocal Enforcement) Ordiea€ap. 319), District
Court Ordinance (Cap.336) and Clearing and SettiénSystems Ordinance
(Cap. 584). The Administration submits that, fansistency purpose, the
existing Chinese rendition should be retained.

V. Comments of the SCO

32. The SCO’s suggestion that the Bill should apphyy to Mainland
judgments of the Intermediate People’s Courts artsoof higher level cannot be
adopted as this suggestion contravenes Article thefrrangement. Similarly,
the Administration cannot adopt a ground of refusal enforce Mainland
judgments that does not appear in Article 9 of Aneangement. It should be
noted that if the enforcement of a Mainland judgtmsncontrary to the public
policy of Hong Kong, this already constitutes awgrd to apply for setting aside
the registration of the judgment under Clause 18.
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