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Purpose 
 
  This paper sets out the response from the 
Administration/Judiciary Administration to the issues raised at the Bills 
Committee meetings on 12.10.2007 and 30.10.2007.  It must be 
emphasised that where views on the law are expressed herein, such views 
are not to be taken as statements of law by the courts.  Judicial 
determinations or statements of law may only be made in actual cases that 
come before the courts after hearing argument. 
 
 
Part 5 – Vexatious Litigants 
 
A. To provide a response to Assistant Legal Adviser (“ALA”)’s 

letter dated 11.10.2007, as to - 
(i) the definition of “vexatious litigants” and legal 

representation; 
(ii) whether there is a need to provide for variation 

/rescission/revocation of a vexatious litigant order; and 
(iii) the role of Secretary for Justice in respect of applications 

by affected persons under the proposed section 27. 
 
 
2.  As the Bills Committee had deliberated and accepted the 
proposed amendments in Part 5 at its meeting on 12.10.2007, the 
Administration will not proceed with the suggestions in ALA’s letter of 
11.10.2007. 
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Part 6 – Discovery 
 
B. To consult the two legal professional bodies on the proposed 

application of “direct relevance” test to pre-action discovery of 
personal injuries (“PI”) cases. 

 
3.  The two legal professional bodies have been consulted on the 
proposed application of the “direct relevance” test to pre-action discovery 
in PI cases.  Both the Bar Association (Annex A) and the Law Society 
(Annex B) have confirmed their support for the proposed amendments in 
Part 6 of the Bill. 

Annex A 
Annex B 

 
 
Part 7 – Wasted costs 
 
C. To advise whether the Bar Association’s suggestion regarding 

the provision of public funds to meet a legal representative’s 
costs in successfully defending a court-initiated wasted cost 
order could be dealt with by amendments to subsidiary 
legislation. 

 
4.  As the Bar Association’s suggestion involves the use of public 
funds, it cannot be effected by amendments to subsidiary legislation only. 
 
 
Part 8 – Leave to Appeal 
 
D. To consider deleting the word “compelling” from section 

14AA(4)(b) of the High Court Ordinance (“HCO”) and the 
proposed section 63A(2)(b) of the District Court Ordinance 
(“DCO”) such that the phrase would read “some other reason 
why the appeal should be heard”. 

 
5.  The phrase “some other reason why the appeal should be 
heard” would be too broad.  Subject to Members’ views, the 
Administration would propose Committee Stage Amendments (“CSAs”) 
to amend the phrase to read, “some other reason in the interests of justice 
why the appeal should be heard”. 
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E. To advise whether the proposed section 14AB of the HCO will 
contravene the Basic Law which stipulates that the power of 
final adjudication is vested in the Court of Final Appeal 
(“CFA”). 

 
6.  The proposed section 14AB of HCO seeks to implement 
Recommendation 113 of the Report of the Working Party on CJR, to 
provide that a refusal of leave to appeal by the Court of Appeal in relation 
to interlocutory questions should be final.  In coming to this 
recommendation, the Working Party had taken account of the decision of 
the CFA in A Solicitor v The Law Society of Hong Kong [2004] 1 HKLRD 
214, laying down the approach to determining the validity of statutory 
provisions which seek to accord finality to decisions of courts other than 
the CFA.  It was there held that a legislative provision seeking to limit the 
CFA’s power of final adjudication is reviewable for consistency with 
Article 82 of the Basic Law.  The limiting provision cannot be imposed 
arbitrarily, but will be upheld if it pursues a legitimate purpose and if a 
reasonable proportionality exists between the limitation and the purpose 
sought to be achieved. 
 
7.  Recommendation 113 relates to interlocutory questions, which 
have already been considered by a master and a judge at first instance, 
and which are considered by at least two Justices of Appeal to lack any 
reasonable prospect of success on appeal.  The Working Party considered 
that making a refusal of leave to appeal final in such circumstances would 
be valid.  The decision sought to be appealed does not involve substantive 
rights and the objective of the limitation is the legitimate and proportional 
promotion of cost-effective and speedy dispute resolution.  (See 
paragraphs 648 – 650 of the Final Report). 
 
 
Part 12 – Lands Tribunal 
 
F. To submit a paper on the proposal to introduce CSAs for 

leave requirement for appeals from the Lands Tribunal to the 
Court of Appeal. 

 
8.  The proposal is set out in CJRB Paper No. 11/2007. 
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Administration Wing 
Chief Secretary for Administration’s Office 
 
Judiciary Administration 
 
November 2007 
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