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Dear Betty,

Bills Committee on Statute L aw (M iscellaneous Provisions) Bill 2007

At the meeting of the Bills Committee on 18 Mar2B08, upon the
initiative of the Hon Emily Lau, Members requestdtht the Administration check
whether there were in other jurisdictions wastedtc@rovisions relating to lawyers
similar to those in England (section 19A of the d&@ution of Offences Act 1985) and
Part 7 of the Statute Law (Miscellaneous Provisidis 2007.

A good example (from Australia) is noted at paagdr 4 of the attached
judgment (Rule 21.07 of the Federal MagistratesrtSoRules 2001). The grounds for
ordering costs include “undue delay, negligencgroper conduct or other misconduct
or default” (Rule 21.07(1)). Paragraph 7 of thelgment states, “The court has
jurisdiction to award costs in all proceedings.”

Yours sincerely,

(Michael Scott)
Senior Assistant Solicitor General
(General Legal Policy)
#340207
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
PERTH

PEG 46 of 2004

ROBERT FLYNN TAYLOR
Applicant

And

CGU INSURANCELTD
Respondent

REASONS FOR JUDGMENT

1. In this matter the court conducted a hearing dharcby the applicant
against the respondent seeking damages for allegeth of contract
or, in the alternate, damages for breach of theigians of theTrade
Practices Act 1974the TPA). The hearing on 8 December 2004
resulted in a judgment being delivered on 22 DeamB004
dismissing the application with costs. A countairol not pursued by
the respondent was likewise dismissed. After Ingarfurther
submissions an order was made on 9 February 20@%eifollowing
terms:-

“The applicant shall pay the respondent's costsluding
reserved costs in accordance with Schedule 1 ofRibderal
Magistrates Court Rules to be taxed pursuant toeD&PR of the
Federal Court Rules.”

2. On 10 March 2005 the applicant filed an applicatsaeking what is
described as, "consequential orders concerning @st other matters
between the applicant and his former solicitorsce@el in annexure
A." Annexure A provides:-
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“AND THE APPLICANT CLAIMS:

(1) An order pursuant to rule 21.07 of the Feddvidgistrates
Court Rules 2001 that the applicant's former subid,
Talbot & Olivier, pay to the respondent the codtattthe
applicant has been ordered to pay to the respondent

(2) All solicitor/client costs paid to the applid&é former
solicitors, Talbot & Olivier, as damages for conttaal or
tortious negligence or, alternatively, as moneyglpader a
mistake of law or, alternatively, for damages undection
79 of the Fair Trading Act 1987 (WA) for contravent of
section 10 of the act;

(3) A declaration that any further costs which nimgy claimed
by the applicant's former solicitors, Talbot & Q&y, for
services in or in connection with these proceediaigsnot
recoverable;

(4) Interest on all amounts payable to the appligaursuant to
section 76 of the Federal Magistrates Act 1999 JCGihd

(5) Costs.”

3. The application was listed before a registrar @ tdourt on 29 March
2005 who made orders as follows:-

“(1) The applicant file and serve written submissan the issue
of jurisdiction and power in respect to the ordsmught in
the interlocutory application filed on 10 March ZD@y 6
April 2005.

(2) Talbot & Olivier file and serve answering weitt
submissions by 13 April 2005.

(3) The matter be listed for further directions ahearing
before a federal magistrate on a date and timeetdixed by
the registrar.

(4) Costs of today be reserved.”

4. Rule 21.07 of thd~ederal Magistrates Court Rules 20Qthe Rules)
provides:-
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“21.07 Order for costs against lawyer

(1) The Court or a Registrar may make an order ¢osts
against a lawyer if the lawyer, or an employee geft of
the lawyer, has caused costs:

(@) to beincurred by a party or another person; o
(b) to be thrown away;

because of undue delay, negligence, improper cdnduc
other misconduct or default.

(2) A lawyer may be in default if a hearing may pooceed
conveniently because the lawyer has unreasonalgdfa

(@) to attend, or send another person to attertuk t
hearing; or

(b) tofile, lodge or deliver a document as regdiror
(c) to prepare any proper evidence or information;

(d) to do any other act necessary for the hearing
proceed.

(3) An order for costs against a lawyer may be enad the
motion of the Court or Registrar, or on applicatitny a
party to the proceeding or by another person whe ha
incurred the costs or costs thrown away.

(4) The order may provide:

(@) that the costs, or part of the costs, as betwéhe
lawyer and party be disallowed; or

(b) that the lawyer pay the costs, or part of ttmsts
incurred by the other person; or

(c) that the lawyer pay to the party or other marshe
costs, or part of the costs, that the party hasnbee
ordered to pay to the other person.

(5) Before making an order for costs, the CourReqgistrar:

(@) must give the lawyer, and any other person wiay
be affected by the decision, a reasonable oppdstuni
to be heard; and
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(b) may order that notice of the order, or of any
proceeding against the lawyer be given to a paoty f
whom the lawyer may be acting or any other person.”

In support of the application now before the cabe applicant has
relied upon an affidavit sworn by him on 9 March020 The

respondent has yet to provide any affidavit makeniaeply and it is

understood that no further material is requiredthmy parties pending
determination by this court of the threshold issefievhether indeed it
is appropriate for this court to make orders of tyyge sought by the
applicant.

In his affidavit the Applicant refers to adviceegedly received from
his former solicitors who acted on his behalf tlyloout the substantive
hearing. It is perhaps sufficient to note that Apgplicant asserts that
had he been informed by his then solicitor that dla@m against the
respondent involved "a high risk of losing" he wabulnot have
proceeded with it". It is not necessary to refedetail to other parts of
the affidavit material for the purpose of the issafore this court for
determination. It is sufficient, however, to ntitat having failed in his
claim against the respondent, the main thrust efstibbmissions made
for and on behalf of the applicant is that the@trs then acting for
and on his behalf ought properly to have advised hot to proceed
with the application at the outset and/or oughh&ve discontinued
and/or accepted offers from the respondent whicluded an offer that
each party bear their own costs and the matterdoentinued.

TheRule21.07 claim

7.

The court has jurisdiction to award costs in atlggedings. The award
of costs is in the discretion of the presiding FabeMagistrate.
Section 79 of thé-ederal Magistrates Act 199@he FMC Act) which
appears to be almost identical with s.43(2) of Eeeleral Court of
Australia Act 1976 confers an absolute and unfettered discretion to
award costs, though the discretion must be exergsdicially (Re
Wilcox; ex parte Venture Industries Pty I(tdo 2) (1996) 72 FCR 151
per Black CJ at 152-153).

Rule 21.07 provides a broad power to make an ordivantly for the
present purposes, for costs against a lawyer wha@éased costs to be
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incurred, in this instance by the applicant, beeaak undue delay,
negligence, improper conduct or other misconduatefault. There is
no claim by the Applicant that the solicitors hasaused costs to be
incurred because of undue delay. In Rule 21.0d@fault’ includes
"failure to attend or send another person to at@rutkaring, to file,
lodge or deliver a document as required or prepayeproper evidence
or information or do any other act necessary fog thearing to
proceed". Those matters are not evident in thegmteapplication.
Hence, | interpret the present application as mglyipon that part of
Rule 21.07(1) which refers to there being costsunrexl by the
applicant because of négligence, improper conduct or other
misconduct’ (emphasis added) of the solicitors whd acted for and
on behalf of the applicant.

9. | accept as submitted by the applicant that thegndw order costs is
not limited to the parties on record though thec#ols representing
the parties may be the subject of a costs ordanstgaon-parties (see
De Sousa v Minister for Immigration, Local Govermtnand Ethnic
Affairs (1993) FCR 544 at 546) (De Souza). It should kedthat in
De Souzahe Court considered the application of Order 62eF of
the Federal Court Rules which then provided a®vest-

“The Court or a Judge may, after reference to aegart by the
taxing officer, order a solicitor to repay his dliecosts ordered to
be paid by the client to another party where thossts had been
incurred by that party in consequence of delay @conduct on
the part of the solicitor.”

10. It is noted that sinc®e SouzaOrder 62 Rule 9 was amended and a
new Rule 9 was inserted by Statutory Rule 206 @&32@hich became
operational on 11 August 2003. However, the nele unlike Rule
21.07(1) of the Federal Magistrates Court Rulesdud use the word
“negligence”. | accept however that in any everdeéd 62 Rule 9 and
likewise Rule 21.07(1) of the Rules do not operiate&a way which
would constrain the powers conferred by s.43 ofRederal Court Act
or s.79 of the FMC Act to award costs against eisof in De Souzaat
p.546 the Court in referring to the rule statéssannot accept that it
was intended to so constrain the broad power coedeby s.43”.
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11. The type of order now sought by the applicant agjaims solicitors
could not have been included in any claim priofjudgment. The
iIssue of costs remains alive as between the paahdsl accept that
although judgment has been given and an order dstscmade, it
remains open to the applicant to seek a furthegrardrelation to costs
of the kind now sought to be obtained pursuantueRR1.07. | further
accept that the rule contemplates an order forscagainst a solicitor
may be sought after judgment has been given. $uBiu07(4) sets
out the contents of the order and contemplatesithabme instances
an order may be made that a lawyer pay costs drqgfathe costs
incurred by the other person, which in this casamsethe lawyer of
the applicant pay costs incurred by the applicafithe costs may
include those costs that the applicant incurredebgaging his own
lawyers, together with costs that he has been eddé&r pay to the
respondent.

12. It is noted and | accept that Rule 21.07 certamfkes provision for a
costs order to be made in circumstances where thet can be
satisfied that the lawyer has caused costs by igegte’, ‘improper
conduct’ or ‘other misconduct’. In this instande tprimary claim of
the applicant is negligence. In brief terms it basn submitted that a
proper reading of the material at all material snmeould lead a lawyer
to conclude that the application was doomed toufailand/or was
hopeless and without merit from the outset. Thé¢ensd relied upon
by the applicant could not have sustained a catiaetmn of the kind
claimed, either in contract or under the TPA.

13. It is argued by the applicant and | accept thabraer pursuant to Rule
21.07 may be appropriate in some circumstancesemmnegligence on
the part of the solicitor of an unsuccessful amplicis alleged.
| further note that as submitted by the applicaritas been held that a
"serious dereliction of duty", which is a preredu@dor an order to be
made pursuant to Rule 21.07, may be constituted tailure to give
reasonable or proper attention to the relevant dam facts. InDe
SouzaFrench J stated the following at page 548:-

“... I accept the proposition that the jurisdictiosi io be exercised
with care and discretion and only in clear caséhe mere fact
that litigation fails is plainly no ground for itsxercise. There has
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to be something which amounts to a serious dei@habf duty:
Edwards v Edwards [1958] P 235 at 248. ...”

14. It is conceded by the applicant that the primaryecdb of the
jurisdiction is to reimburse a party to proceedingsts which the party
has incurred because of the default of the prantf, that is, it is a
jurisdiction which is compensatory rather than puaior disciplinary
(seeWhite Industries (QId) Pty Ltd v Flower and Hartf{em) (1998)
156 ALR 169 at 230).

15. The parties both referred the court to a decisioim® Court of Appeal
of New South Wales ihemoto v Able Technical Pty Ltd & Of2005]
NSWCA 153 (Lemoto) where the jurisdiction to makeasts order
against solicitors was discussed in detail at pafat 83 to 115 as
follows:-

“The jurisdiction to make costs orders against legal
practitioners

83 The issues raised by the appeal require thertCou
determine the proper construction of Part 11, Dimis5C of
the Act. Before turning to the detail of that exsedt should
be observed that Division 5C represents a substhnti
departure from the ambit of the power hitherto éalale to
courts to order legal practitioners to pay the csf legal
proceedings in respect of which they had provideghal
services.

84 Historically courts which possessed inherenisgliction
had power, exercised summarily, to order a solicitbpay
the costs of legal proceedings in relation to whiehor she
provided legal services. Misconduct, default oriaes or
gross negligence in the course of the proceedings w
sufficient to justify such an order, which whilerge penal
in nature, was made to protect the client who haffesed
and indemnify the party injured: Myers v Elman [DPAC
282 at 289, 303, 318, 319. The jurisdiction is ‘faoodern
invention”. It can be traced to the mid-eighteecéntury:
Myers v Elman (at 290, per Viscount Maugham). Téees
traceable to that period demonstrate that a costdeo
might be made against a solicitor on the basis ofefe
negligence of a serious character, the result ottvivas to
occasion useless costs to the other parties”: ibid.
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85 The summary jurisdiction to order a solicitar pay costs
was an aspect of the court’s disciplinary jurisehet It was
based on the court’s right and duty to supervisedbnduct
of its solicitors: Myers v Elman (at 302 per Lordkiku, at
318 - 319 per Lord Wright, at 334 — 336 per Lordrteo).
Lord Wright pointed out (Myers v Elman at 318 - B19

“... [A]longside the jurisdiction to strike off thieoll or

to suspend there existed in the Court the jurigoiicto
punish a solicitor or attorney by ordering him tayp
costs, sometimes the costs of his own client, soe®t
those of the opposite party, sometimes, it mayobe,
both. The ground of such an order was that the
solicitor had been guilty of professional misconguc
(as it is generally called) not, however, of soi@as a
character as to justify striking him off the rolr o
suspending him. This was a summary jurisdiction
exercised by the Court which had tried the casthén
course of which the misconduct was committed. & wa
a summary jurisdiction, in which the interventioh o
the judge was invoked at the conclusion of the case
either by motion in the Chancery Court or by a moti

or application for a rule in the Courts of Common
Law. Though the proceedings were penal, no
stereotyped forms were followed. Hence now the
complaint is not treated like a charge in an indieint

or even as requiring the particularity of a pleagim

a civil action. All that is necessary is that the judge
should see that the solicitor has full and sufficie
notice of what is the complaint made against himadan
full and sufficient opportunity of answering it. Tas,
formal amendments of the complaint are not
necessary, so long as variations of the charge are
sufficiently defined and the solicitor is given
sufficient liberty to make his answer. The summary
jurisdiction thus involves a discretion both as to
procedure and as to substantive relief, though taer
was and is an appeal.

The cases of the exercise of this jurisdiction & b
found in the reports are humerous and show how the
Courts were guided by their opinion as to the
character of the conduct complained of. The
underlying principle is that the Court has a riginid a
duty to supervise the conduct of its solicitors] arsit
with penalties any conduct of a solicitor whichas
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such a nature as to tend to defeat justice in ey v
cause in which he is engaged professionally, as was
said by Abinger C.B. in Stephens v. Hill. ... Tredter
complained of need not be criminal. It need nobine
peculation or dishonesty. A mere mistake or errbr o
judgment is not generally sufficient, but a gross
neglect or inaccuracy in a matter which it is a
solicitor's duty to ascertain with accuracy mayfia.

It is impossible to enumerate the various
contingencies which may call into operation the
exercise of this jurisdiction. It need not involve
personal obliquity. The term professional misconduc
has often been used to describe the ground on which
the Court actslt would perhaps be more accurate to
describe it as conduct which involves a failure dme
part of a solicitor to fulfil his duty to the Couraéind to
realize his duty to aid in promoting in his own sete
the cause of justiceThis summary procedure may
often be invoked to save the expense of an adtlars
it may in proper cases take the place of an acfan
negligence, or an action for breach of warranty of
authority brought by the person named as defenishant
the writ. The jurisdiction is not merely punitiveitb
compensatory.The order is for payment of costs
thrown away or lost because of the conduct
complained of. It is frequently, as in this case,
exercised in order to compensate the opposite perty
the action” (emphasis added)

86 The summary jurisdiction did not extend to sers who
were not regarded as officers of the court “in thkame
sense [as] a solicitor”: Rondel v Worsley [1969] A1 at
282.

87 In 1990 the English Supreme Court Act 1981 avasended
by the insertion of a new s 51 which expanded thet's
power to make costs orders against solicitors dod,the
first time, made barristers subject to the powesctidn 51
provided (inter alia) that:

“... (6) ... the Court may disallow, or (as the eamnay
be) order the legal or other representative coneerrn
to meet, the whole of any wasted costs or suchgjart
them as may be determined in accordance with mfies
Court (7) In subsection (6), ‘wasted costs’ meang a
costs incurred by a party — (a) as a result of any
improper or unreasonable or negligent act or onussi
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on the part of any legal or other representativeaay
employee of such representative; or (b) which,hie t
light of any such act or omission occurring afteey
were incurred, the Court considers it is unreasdaab
to expect that party to pay.”

88 The Supreme Court of New South Wales exerdtsed
inherent jurisdiction to order solicitors to payelcosts of
proceeding: Attorney-General v Wylde (1946) 47 SRW)
99 at 113 — 114, 117 - 119. Absent legislation, éxew, the
District Court could not exercise such a power takad no
disciplinary jurisdiction over a legal practitioneKnaggs v
J A Westaway & Sons Pty Ltd (1996) 40 NSWLR 448%t
per Simos AJA (with whom Giles and Abadee AJJAeal)re

89 In 1991 provisions in identical terms were mse in
theSupreme Court Act1970 (s 76C) and the Distrioctir€
Act 1973 (s 148E) which enabled each court “to piseaa
solicitor whose serious neglect, incompetence scanduct
delays proceedings ... by making orders about thanent
of costs”: Courts Legislation (Civil Procedure) Antement
Act 1991, Schedule 1, Part 5 cl (2); Schedule 2(8}!
Before those amendments the rules of both couctadad
provisions conferring power to penalise a solicityy way
of costs orders where “costs [were] incurred impeoky or
without reasonable cause, or [were] wasted by undieley
or by any other misconduct or default” for whicheth
solicitor was responsible: Supreme Court Rules 1B762,

r 66 (see now Pt 52A, r 43); District Court Rule®73 Pt
39, r 6 (see now Pt 39A, r 14). In 1994 Pt 52A (v t
Supreme Court Rules was amended by the insertioA2A
which empowered the court to make costs ordersnagai
barristers. A like rule was inserted in the Distri€ourt
Rules in 2001: Pt 39A, r 14A. The rules dealinghwit
solicitors reflected the English RSC O 62, r 8(djich
“confirm[ed] the ancient jurisdiction of the coutb exercise
control over its own officers”: Orchard v South Eas
Electricity Board [1987] QB 565 at 569 per Sir John
Donaldson MR.

90 In Wentworth v Rogers[1999] NSWCA 403 at [41¢ th
Court of Appeal (Handley and Stein JJA, Sheppard)AJ
said that there was no difference in substance dstwthe
approach taken in the United Kingdom and the apphoa
taken in Australia concerning the power to ordesaicitor
to pay the costs of proceedings. The court alsemes the
English authorities were more comprehensive thaae th
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Australian authorities. A brief reference to theingiples
developed concerning the exercise of that power by
reference to authorities in both countries providesseful
background to a consideration of the power conférby
Part 11, Division 5C: CIC Insurance Ltd v Bankstown
Football Club Ltd [1997] HCA 2; (1997) 187 CLR 3&4
408 per Brennan CJ, Dawson, Toohey and Gummow JJ.

91 The jurisdiction conferred by the English SupeeCourt
Act to make what have come to be known as “wasists c
orders” was considered by the Court of Appeal (Biobmas
Bingham MR, Rose and Waite LJJ) in Ridehalgh v tdds
[1994] Ch 205 which concerned six cases in eactldth
the s 51(6) power was exercised. The case raised th
guestion, “in what circumstances should the Couakena
wasted costs order in favour of one party to litiga
against the legal representative (counsel or staigiof the
other”: see Ridehalgh at 224. The court reviewe@ th
history of the exercise of the jurisdiction to argayment of
costs by legal practitioners whose conduct had tedhe
incurring of unnecessary costs. Any consideratidnthe
principles which have emerged from Ridehalgh arteiot
authorities should be prefaced by the court's obagon
(Ridehalgh at 226):

“The argument we have heard discloses a tension
between two important public interests. One that is
lawyers should not be deterred from pursuing their
client’'s interests by fear of incurring a personal
liability to their client’'s opponents; that they alid

not be penalised by orders to pay costs withouwima f
opportunity to defend themselves; that wasted costs
order should not become a back-door means of
recovering costs not otherwise recoverable by a
legally-aided or impoverished litigant; and théte
remedy should not grow unchecked to become more
damaging than the diseas@he other public interest,
recently and clearly affirmed by Act of Parliameist,
that litigants should not be financially prejudicéy

the unjustifiable conduct of litigation by their dreir
opponent’s lawyers. The reconciliation of theseligub
interests is our task in these appedsll weight must

be given to the first of these public interests,tlibe
wasted costs jurisdiction must not be emasculdted.
(emphasis added)
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92 The new Division 5C should be construed agathst
background of the following principles which can be
gleaned from the English and Australian authoritisich
have considered the power to order legal practgiento
pay the costs of proceedings in which they haveesgmted
parties:

(@) The jurisdiction to order a legal practition&s pay the
costs of legal proceedings in respect of which he o
she provided legal services must be exercised “with
care and discretion and only in clear cases”™
Ridehalgh (at 229), Re Bendeich (1994) 53 FCR 422;
Deputy Commissioner of Taxation v Levick [1999]
FCA 1580; (1999) 168 ALR 383 per Hill J at [11];
Levick v Deputy Commissioner of Taxation [2000]
FCA 674; (2000) 102 FCR 155 at [44]; Gitsham v
Suncorp Metway Insurance Ltd [2002] QCA 416 at
[8] per White J (with whom Davies and Williams JJA
agreed); De Sousa v Minister for Immigration (1993)
41 FCR 544; Money Tree Management Service Pty Ltd
v Deputy Commissioner of Taxation (No 3) [2000]
SASC 286;

(b) A legal representative is not to be held toéacted
improperly, unreasonably or negligently simply
because he or she acts for a party who pursueaiecl
or a defence which is plainly doomed to fail:
Ridehalgh (at 233); Medcalf v Mardell [2002] UKHL
27; [2003] 1 AC 120 at [56] per Lord Hobhouse;
White Industries (QId) Pty Ltd v Flower & Hart (a
firm) (1998) 156 ALR 169 (affirmed on appeal, Flowe
& Hart (a firm) v White Industries (Qld) Pty Ltd
[1999] FCA 773; (1999) 87 FCR 134); Levick v
Deputy Commissioner of Taxation; cf Steindl
Nominees P/L v Laghaifar [2003] QCA 157; [2003] 2
Qd R 683;

(c) the legal practitioner is not “the judge of eh
credibility of the witnesses or the validity of the
argument”: Tombling v Universal Bulb Co Ltd [1951]
2 TLR 289 at 297; the legal practitioner is not éth
ultimate judge, and if he reasonably decides taebel
his client, criticism cannot be directed to him”:yrs
v Elman (at 304, per Lord Atkin); Arundel
Chiropractic Centre Pty Ltd v Deputy Commissioner
of Taxation [2001] HCA 26; (2001) 47 ATR 1 at [34]
per Callinan J;

Taylor v CGU Insurance Ltd [2005] FMCA 1073 Reasarslidgment: Page 12



(d) A judge considering making a wasted costs rorde
arising out of an advocate’'s conduct of court
proceedings must make full allowance for the
exigencies of acting in that environment; only when
with all allowances made, a legal practitioner's
conduct of court proceedings is quite plainly
unjustifiable can it be appropriate to make a wadste
costs order: Ridehalgh (at 236, 237);

(e) A legal practitioner against whom a claim forcasts
order is made must have full and sufficient notée
the complaint and full and sufficient opportunity o
answering it: Myers v Elman (at 318); Orchard v
South Eastern Electricity Board (at 572); Ridehalgh
(at 229);

() Where a legal practitioner’s ability to rebuthe
complaint is hampered by the duty of confidentiaiit
the client he or she should be given the benefihef
doubt: Orchard v South Eastern Electricity Board (a
572); Ridehalgh (at 229); in such circumstances
“[tihe court should not make an order against a
practitioner precluded by legal professional prege
from advancing his full answer to the complaint mad
against him without satisfying itself that it isafl the
circumstances fair to do so”: Medcalf (at [23] per
Lord Bingham);

() The procedure to be followed in determining
applications for wasted costs must be fair and “as
simple and summary as fairness permits...[h]earings
should be measured in hours, and not in days or
weeks... Judges ... must be astute to control what
threatens to become a new and costly form of #atell
litigation”: Ridehalgh (at 238 — 239); Harley v
McDonald [2001] UKPC 18; [2001] 2 AC 678 at 703
[50]; Medcalf (at [24]).

93 The authorities concerning the sparing exercifethe
jurisdiction to make wasted costs orders againgjale
practitioners (sub-paragraph (a)) are consistenthacases
in which orders are sought that a lay non-party phg
costs of litigation; such an order is exception&iden
Shipping Co Ltd v Interbulk Ltd [1986] AC 965 at(9Ber
Lord Goff; Taylor v Pace Developments Ltd [1991] BC
406 at 410; Symphony Group Plc v Hodgson [1994]17B
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at 192-3 per Balcombe LJ; Flinn v Flinn [1999] VSQA4
at [24].

The expeditious administration of justice

94 The passage from Lord Wright's speech in Mydggman |
have extracted earlier in this judgment emphasikas the
historical jurisdiction to order a solicitor to pagosts was
exercised in circumstances where the solicitor faaleéd to
fulfil his or her duty to the court in the admimegion of
justice. If the misconduct of the solicitor led @operson
suffering loss, the court had power to order thic#or to
make good the loss occasioned by the breach of biagsh
v Joseph [1897] 1 Ch 213, 244-245, per Lord Russtll
Killowen C.J.

95 In Ketteman v Hansel Properties Ltd [1987] AR Jat 220
Lord Griffiths spoke of the “pressure on the courtaised
by the great increase in litigation and the consagu
necessity that, in the interests of the whole comimuegal
business should be conducted efficiently.” The daken
the suit of Jarndyce v Jarndyce wound its apocri/pbhey
through the pages of Dickens’ Bleak House are Igoige —
if they ever were.

96 The prompt and efficient disposal of litigatien a core
aspect of the administration of justice. In the i8ape Court
that objective has been enshrined in the statertettthe
overriding purpose of the court's rules, “... in din
application to civil proceedings, is to facilitatine just,
quick and cheap resolution of the real issues imchsu
proceedings”: Supreme Court Rules Pt 1, r 3. Secii6A
Supreme Court Act 1970 and s 68A of the Distriair€CAct
1973 give the respective courts power “from timetitoe,
[to] give such directions as the Court thinks fithether or
not inconsistent with the rules) for the speedgdeination
of the real questions between the parties to d action.”

97 An integral aspect of the legal practitionedsity to the
court is to ensure the business of the courts rsdaoted
with the expediency consistent with the due adinatisn
of justice. The role of the legal profession insthespect,
with particular focus on the role of counsel, waserred to
by Mason CJ in Giannarelli & Shulkes v Wraith [1988
HCA 52; (1988) 165 CLR 543 at 556. His Honour said:
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“The performance by counsel of his paramount daty t
the court will require him to act in a variety ohws to
the possible disadvantage of his client. ...

It is not that a barrister’'s duty to the court ctea
such a conflict with his duty to his client thateth
dividing line between the two is uncledhe duty to

the court is paramount and must be performed, even
if the client gives instructions to the contrary.dther

it is that a barrister’s duty to the court epitonas the
fact that the course of litigation depends on the
exercise by counsel of an independent discretion or
judgment in the conduct and management of a case
in which he has an eye, not only to his client’s
success, but also to the speedy and efficient
administration of justice.In selecting and limiting the
number of witnesses to be called, in deciding what
guestions will be asked in cross-examination, what
topics will be covered in address and what poirts o
law will be raised, counsel exercises an indepehden
judgment so that the time of the court is not talipn
unnecessarily, notwithstanding that the client may
wish to chase every rabbit down its burrow. The
administration of justice in our adversarial system
depends in very large measure on the faithful eserc
by barristers of this independent judgment in the
conduct and management of the case. In such an
adversarial system the mode of presentation of each
party’s case rests with counsel. The judge is in no
position to rule in advance on what withesses ball
called, what evidence should be led, what questions
should be asked in cross-examination. Decisions on
matters such as these, which necessarily influémnee
course of a trial and its duration, are made by usel,

not by the judge. This is why our system of jusiice
administered by the courts has proceeded on the
footing that, in general, the litigant will be regsented

by a lawyer who, not being a mere agent for the
litigant, exercises an independent judgment in the
interests of the court.”

98 While this passage is expressed in terms ob#ngster's
duty to the court, there is no doubt that the swirts duty
to the court is co-extensive with counsel’s.

99 In this light, the principle to which | havefeered in para
[92] (b) requires some elaboration. The proposititrat a
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legal practitioner would not be subjected to a & costs
order simply because he or she acted for a partyp wh
pursued a claim or a defence which was doomed ito fa
reflected the first of the tensions referred toRidehalgh,
“that lawyers should not be deterred from pursuitigpir
client’s interests by fear of incurring a persorialbility to
their client's opponents.” In Ridehalgh (at 234)tiCourt
said:

“Legal representatives will, of course, whether
barristers or solicitors, advise clients of the peived
weakness of their case and of the risk of failidet
clients are free to reject advice and insist thases be
litigated. It is rarely if ever safe for a court assume
that a hopeless case is being litigated on the Gdof

the lawyers involved. They are there to present the
case; it is (as Samuel Johnson unforgettably pdinte
out) for the judge and not the lawyers to judge it.

100 Accordingly, subject to the Court's power tospiise
summarily of matters where no cause of action dernse
was disclosed, which were frivolous or vexatiousvere an
abuse of process (Supreme Court Rules Pt 13 r 3;5Pt
26; District Court Rules Pt 9, r 17; Pt 11A, r 3gvery
litigant ha[d] a right to have matters of law as Was
matters of fact decided according to the ordinames of
procedure, which give him full time and opporturfity the
presentation of his case to the ordinary tribunalsee
Burton v Shire of Bairnsdale [1908] HCA 57; (1908CLR
76 at 92 per O’Connor J. Every citizen was entitiedhis or
her day in court. Hopeless claims and defences were
thought to be discouraged by the fact that thenigditigant
was obliged to pay the legal costs incurred bysiecessful
party: Ridehalgh (at 225).

101 The proposition that a lawyer who acted fopaty who
pursued a claim or a defence “plainly doomed td”faad
not acted improperly (Ridehalgh at 233) has begressed
in more qualified terms. In Re Cooke (1889) 5 TIOR 4t
408, Lord Esher MR said:

TI]f the solicitor could not come tdhe certain and
absolute opinion that the case was hopelassvas his
duty to inform his client of the risk he was rumgin
and, having told him that and having advised hinsimo
strongly not to go on, if the client still insistedgoing
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on the solicitor would be doing nothing dishonoueab
in taking his instructions.” ”

102 In Edwards v Edwards [1958] P 235 at 248 Sathsaid
that it was clear from the authorities that unreaably to
initiate or continue an action when it had no or
substantially no chance of success may constitoieluct
justifying an order that a solicitor pay the cosfisthe other
party. Acting in such circumstances, in his viewasw
regarded as a “serious dereliction of duty” attrawg the
exercise of the court's jurisdiction. In Orchard South
Eastern Electricity Board (at 579) Dillon LJ said:

“It may well be the duty of counsel primarily, but
also of the solicitor with due regard to the views
expressed by experienced counsel, to weigh the
evidence available to his client, if a plaintiffpotsee
whether the plaintiff's claim raises a triable issult

Is not the duty of the solicitor to endeavour tGess
the result where there is a likelihood of a conflat
evidence between his client's witnesses and thbse o
the other side: per Sachs LJ in Carl Zeiss Stiftung
Herbert Smith & Co (No 2) [1969] 2 Ch 276, 297D.”
(emphasis added)

103 In Australia there is a tension between deosiof the
Federal Court and decisions of state appellate tour
concerning the propriety of legal practitioners iact for
litigants with hopeless cases.

104 In White Industries (QId) Pty Ltd v Flower &aH (a firm),
Goldberg J considered the authorities supportinge th
proposition that it is not improper to act for anpawith a
hopeless case and concluded (at 237) that:

“Those principles are, put shortly, that a soligitoes
not act improperly or in breach of his or her duty
the court by acting for a party with a hopelessecds
order to affix liability for costs to a solicitohere must

be something further added in the nature of acting
unreasonably or for reasons unconnected with siscces
in the litigation or for an otherwise ulterior puoge
resulting in an abuse of process or in circumstance
resulting in a serious dereliction of duty or serso
misconduct in promoting the cause of and the proper
administration of justice.”
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105 His Honour observed (at 236), referring to I$acl’s
statement in Edwards v Edwards, that it was nadrclehat
was “encompassed by ‘unreasonably’ initiating or
continuing proceedings if they have no or subssigtino
chance of success” and concluded that such conduct
involved “some deliberate or conscious decisionetaky
reference to circumstances unrelated to the praspet
success with either a recognition that there ischance of
success but an intention to use the proceeding afor
ulterior purpose or with a disregard of any proper
consideration of the prospects of success.” Acecwlgi, his
Honour rejected (at 237) a submission that “the lewhat
because a solicitor’s duty is to the court he oe should
refuse to pursue, on behalf of a client, a caseckviiie or
she knows to be hopeless”. While he acknowledgkdt “t
the fact that a client insists on pursuing a hopslease will
raise an issue or inquiry as to whether the readon
pursuing the case is the pursuit of an ulterior gmse”, he
observed that “an ulterior purpose or an abuse obgess
cannot ... be assumed simply because ... the case i
hopeless”.

106 In Levick v Deputy Commissioner of Taxatian[44d]) the
Full Court of the Federal Court referred with appa to
Goldberg J's conclusion (White Industries (Qld) Ryl v
Flower & Hart (a firm) at 236) that “a solicitor des not act
improperly or in breach of his or her duty to theuct by
acting for a party with a hopeless case” unless tt@nduct
was “unreasonable”, and observed that “[w]hat coitstes
unreasonable conduct must depend upon the circumrssa
of the case; no comprehensive definition is possibl

107 In two state appellate decisions, the view Hseen
expressed that it is improper for a legal practitéw to
commence or present a case which is doomed tolfail.
Carson v Legal Services Commissioner [2000] NSWGA 3
at [113] Sheller JA (with whom Giles JA agreed)dsai

“...[O]rdinarily the solicitor who begins proceedys

on the client’s instructions does so for the pugpo$
the client.If the client’s immediate purpose is within
the scope of the proceedings instituted and assugnin
the proceedings are not futile or foredoomed tolfai
there can be no impropriety by either the client thre
solicitor in instituting them.lt is the solicitor’s duty to
institute the proceedings in accordance with the
client’s instructions.”
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108 In Steindl Nominees P/L v Laghaifar (at [24)@vies JA
(with whom Williams JA and Philippides J agreedjeuted
Goldberg J's conclusion that the jurisdiction toder costs
against an unsuccessful party’s solicitors was \amed
when they had unreasonably initiated or continued a
action which had no or substantially no prospects o
success. He also accepted the reasoning of GoldBerg
generally and that of the Full Court of the Fede@aurt in
Levick v Deputy Commissioner of Taxation subjectht®
gualification that he rejected “statements [in themhich]
state or imply that it is not improper for a legal
representative to present a case which he or sbav&iio be
bound to fail.” He said (at [24]):

“I would prefer to say that it is one thing to ped a
case which is barely arguable (but arguable
nevertheless) but most likely to fail; it is quéeother

to present a case which is plainly unarguable and
ought to be so to the lawyer who presents it. In my
opinion, with respect, it is improper for counsel t
present, even on instructions, a case which heher s
regards as bound to fail because, if he or she so
regards it, he or she must also regard it as
unarguable.”

109 After referring to the passage in Mason Cdaegnent in
Giannarelli & Shulkes v Wraith (at 556) concernitige
importance to the administration of justice of tlegercise
by barristers of [an] independent judgment in thenduct
and management of the case”, Davies JA observed (at
[27]):

“[27] If it is counsel's duty to exercise his or hewn
independent judgment upon which points will be
argued it must also be his or her duty, in the eiser

of that judgment, to decide whether there is anntpo
which can be argued. Greater care must be taken, in
judging the conduct of a lawyer for a party in
litigation, where the arguability of that party'sase
depends on a question of fact than where it depends
a question of law, for it is not for counsel orisibr

to sit in judgment on the reliability of his or herent's
witnesses. Nevertheless the question, in my opirgon
the same whether it depends on fact or law. Ifcdmee

is plainly unarguable it is improper to argue it.”
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110 Although Williams JA agreed with Davies JA, d&lso
expressed his agreement with Lord Hobhouse of
Woodbrough’s statement in Medcalf (at [56]) concegn
the entitlement of litigants to be heard notwitinstiag the
fact the court considered the advocate had beeniagga
hopeless case. Philippides J agreed with Daviess JA’
reasons and also with Williams JA'’s further reasons

111 Itis plain, as Goldberg J accepted in Whitdustries (QId)
Pty Ltd v Flower & Hart (a firm) (at 231), that the
proposition that “commencing or maintaining proceegs
with no or no substantial prospects of successven$ the
jurisdiction to order a solicitor to pay the cosifa party”

Is expressed at a dangerous level of generalitynedoing
more is required as both Goldberg J and Davies JA
accepted. Sheller JA in Carson characterised iingsroper

for a solicitor to commence proceedings which wianéle

or foredoomed to fail’. This accords with Davies 'JA
proposition.

112 It is not necessary for the purpose of thidggment to
resolve the tension between these decisions. &ifftic say
that Sheller JA’'s observation in Carson and Davi#ss
gualification in Steindl appear to presage the pbkdphy
underpinning Division 5C.

113 The cases in which legal practitioners havenberdered to
pay the other party’s costs of the proceedingsscbstr out
the “plainly unarguable” and “futility” test. In Deuty
Commissioner of Taxation v Levick Hill J orderece th
solicitor for the respondent, who was seeking tsistea
creditor’s petition filed by the Deputy Commissigrie pay
the applicant’s costs of the proceedings. His Haonoeid
that the order was warranted because the soliciad
advanced arguments as to whether the Australiarafl@x
Office existed for legal purposes, whether a dekegd the
applicant was authorised to file creditor’'s petit® and
whether the Income Tax Assessment Act 1936 (Cth) wa
invalid. His Honour concluded (at [34]) that those
arguments “untenable ... indeed ... nonsense”. ldated
out (at [19]) that the same arguments had beenctep as
being “untenable and obviously so” by Hayne J when
advanced by the same solicitor in Helljay Investimdrty
Ltd v Deputy Commissioner of Taxation of the
Commonwealth of Australia [1999] HCA 56; (1999) 74
ALJR 68 at [26] — although it should be noted thiatyne J
refused (at [22]) to order the solicitor to bearethcosts
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because he had not been given proper notice of the
application.

114 Another illustration of the sort of hopelease& which might
attract the court’s jurisdiction to impose a persbrcosts
order on the legal practitioner responsible for the
proceedings would be one where there was no ewdenc
support an essential element of a cause of action.

115 The discretionary nature of the jurisdictianiliustrated by
Steindl in which Davies JA concluded that a pers@osats
order should not be made against a “young and
inexperienced” barrister who was taking instructson
directly from a lay client in a factually complexatter of
some years standing, and who apparently ascertaomedr
shortly before the hearing of an application for extension
of time within which to appeal, that his main arggnhwas
unarguable.”

16. It is noted from the lengthy extract frobemotothat due consideration
was given to the apparent tension between StateFaddral Courts
concerning the test to be applied when considexingther to make an
order that a solicitor pay the costs of a party.

17. Specific reliance was particularly placed upon geaph 85 and the
passage from the judgment of Lord WrightNtyers v Elman(1940)
AC 282 set out above.

18. Particular emphasis was placed by the applicanpamagraph 114 in
Lemotoreferring to the situation “where there is no evide to support
an essential element of a cause of action". It wasied that the
applicant's case corresponds to that example arsdsitibmitted that
even if the trial judge had accepted the applisardtsion of the facts,
there was no statement made which was promissonatare which
could have found a claim for breach of contract aodordingly there
was no evidence to support an essential elemahtbtause of action.
Hence, this case should be the subject of the 'sounisdiction to
impose a personal costs order on the legal pragitiin question.

19. As | understand the argument of the applicants mot conceded that
for the court's jurisdiction to award costs agathst solicitor the case
has to be hopeless from the start and that thedaf@jled to advise the
applicant of that fact. Rather, it is claimed ttie proceedings against
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20.

the respondent were unreasonably initiated andittieédor no prospect

of success. It is the unreasonableness of theel@awyp give proper

attention to the relevant facts and law relatinght case where if such
attention had been given, it would have been appdhat there were
no worthwhile prospects of success. On that bésesclaim if made

out would be sufficient to enliven the jurisdictiohthe court to award
costs against the lawyer.

In considering the issue of unreasonablenesirisaps also useful to
note the following passages frobemotowhere the court states the
following:-

“132 Barrett J's construction of the expression ithout
reasonable prospects of success” appears to me to
accommodate both the purpose of Division 5C and to
reflect the language of s198J. The test, whethelasn
or a defence was “so lacking in merit or substaaseto
be not fairly arguable”, must be applied, howeuerthe
context of the constituent components of s 198ihdh
context the question becomes whether the soli@tor
barrister held a reasonable belief that the prowacts
and a reasonably arguable view of the law meant tiha
prospects of recovering damages or defeating anclai
obtaining a reduction in the damages claimed were
“fairly arguable”. These are matters about which
reasonable minds might differ. The question will be
whether the solicitor or barrister’'s belief thatey had
material which objectively justified proceeding hvithe
claim or the defence “unquestionably fell outsides t
range of views which could reasonably be entertdiine
Medcalf at [40] per Lord Steyn.

133  Although it might be assumed that the questiogther a
S 198M order should be made will ordinarily arisbese
a litigant has been unsuccessful, it needs to be
emphasised that the mere fact litigation is reswblve
adversely to a party does not mean costs should, in
consequence, be ordered against the legal adviser,
whether he or she be a solicitor or a barrister: ey
Commissioner of Taxation v Levick per Hill J at J;11
applied Gitsham v Suncorp Metway Insurance LtdB#t [
Commonwealth of Australia (Department of Defen&s);
parte Marks [2000] hca 67; (2000) 75 ALJR 470 af].2
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21.

22.

134 As Gibbs J said in R v Moore; Ex parte Fedstat
Miscellaneous Workers Union of Australia [1978] HCA
51; (1978) 140 clr 470 at 473 dealing with the dsr
power under s 197A of the Conciliation and Arbiivat
Act 1904 as amended (Com):

13

. a party cannot be said to have commenced a
proceeding ‘without reasonable cause’, within the
meaning of that section, simply because his
argument proves unsuccessful. In the present case
the argument presented on behalf of the prosecutor
was not unworthy of consideration and it found
some support in the two decisions of this court to
which | have referred. The fact that those decision
have been distinguished, and that the argument has
failed, is no justification for ordering costs ihe
face of the prohibition contained in s 197 A™.

The representative of Talbot & Olivier relied up@am outline of
submissions dated 3 May 2005 and a list of autlesrit In those
submissions and before the court it was argued ttiatpurpose of
Rule 21.07 is to compensate a party to proceedimigsosts wasted
because of a breach by his lawyer or the opponé&awsger of the
lawyer's duty to the court to conduct the procegadwith propriety and
to promote in this particular sphere "the cause gmper
administration of justice" (sedyers v Elmarn(1940) AC 282 per Lord
Wright at 319;White Industries (Qld) Pty Ltd v Flower and Hart (a
firm) (1998) 156 ALR 169 per Goldberg Htna v Arif (1999) 2 VR
353 per Batt JA at paragraph 82). It was arguad tthis is why such
an order can be made on the motion of the courtregistrar
(Rule 21.07(3)).

It was submitted that jurisdiction and power torgrthe relief sought
in a case of this kind is confined to an applicati the rule and what
could properly be described as "summary relief'e (8drahams v
Wainwright Ryan(1999) 1 VR 102 per Phillips JA at paragraph 49).
Dealing with rule 63.23 of the Supreme Court Rulsch is similar to
Rule 21.07 of the Federal Magistrates Court Rukfgerence was made
to the Privy Council decision iHarley v McDonald(2001) 2 AC 678
where at paragraph 50 it was stated:-

“As a general rule, allegations of breach of dusfating to the
conduct of the case by a barrister or solicitortwé view to the
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23.

24.

25.

making of a costs order should be confined stritilyquestions
which are apt for summary disposal by the courtaildfe to
appear, conduct which leads to an otherwise avdalatep in the
proceedings or the prolongation of a hearing bysgroaepetition
or extreme slowness in the presentation of evidena@gument
are typical examples. A factual basis for the eiser of the
jurisdiction in such circumstances is likely to fmnd in facts
which are within judicial knowledge because theevant events
took place in court or are facts that can easily berified.
Wasting the time of the court or an abuse of itscpsses which
results in excessive or unnecessary cost to litgg@an thus be
dealt with summarily on agreed facts or after aebrnquiry if the
facts are not all agreed.”

Other authorities were referred to in support @ shbmission that the
exercise of the court's discretion pursuant to R1€2 is one which
provides for summary relief.

It was argued for and on behalf of the applicdiomer solicitors that
negligence for the present purposes must be detechon the basis
that the case was hopeless. It was noted thappiccation was made
for summary dismissal and the failure of the resigon in the
substantive proceeding to make that applicatiopairt provides some
basis upon which the court should conclude thata@ication is not
hopeless or at least not so hopeless as to en@thagespondent to
make application for summary dismissal. It wasuatjthat the case
needed to be hopeless from the outset. Refereasemade to the
decisionDempsey v Johnstori2003) EWCA Civ 1134 per Latham LJ
at paragraph 238 as follows:-

“Negligence could be the appropriate word to deBeria
situation in which it is abundantly plain that th&egal
representative has failed to appreciate that thexea binding
authority fatal to his client's case. That may itskelf justify
making a wasted costs order, although in practias difficult to
envisage a case in which that situation would hpegssisted to
trial without the other party having drawn the casethe other
side's attention.”

Further inDempseythe following passage at paragraph 36 appears per

Mance LJ where the court states:-

“An example of negligence leading to the pursuitlib§ation
having no prospect of success might, however, b&gal
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26.

27.

representative pursuing a claim or a defence irorgnmce of an
authority at the highest level from which no-oneaeof it could
sensibly have thought that any future court wouldghadt. One
would not, | think, speak of the solicitor havingpuaed the
process in this context but his or her negligenoald, in my
view, be relevant to an application for a wastedtsmrder.”

It was argued for the applicant's former solicittrat orders for costs
against non-parties are exceptional (Keght v FP Special Assets Ltd
(1992) 174 CLR 178). The jurisdiction to order tsofgainst a
solicitor must be exercised sparingly and with gozation and only in
clear cases (se®rchard v South Eastern Electricity Boa(d987)
1 QB 565 ande Sousger French J at 547-8).

After reviewing other authorities to which referenigas already been
made, it was submitted on behalf of the applicaiotmer solicitors
that the Rule 21.07 claim is misconceived becatisenot:-

»  founded on a breach of Talbot & Olivier's duty lte tourt;

» founded on a serious dereliction of Talbot & Olngeduty to the
court;

. appropriate for it to be dealt with summarily;

. made in relation to an interlocutory matter.

Reasoning

28.

29.

Whilst an argument was presented that the orderemamdler Rule
21.07 relates to wasted costs and, as noted ab@renmary matter, it
Is clear and | accept that more often than not suders are made in
interlocutory proceedings. However, | do not a¢dbat Rule 21.07 on
a proper reading is confined to interlocutory pextiags.

In my view, whilst theoretically a claim may be neach negligence
which would enliven the operation of Rule 21.07%tas stage of the
proceeding, it could only do so in clear circumst&swhere the court
can be satisfied on the material that there has beserious dereliction
of duty. Whilst a serious dereliction of duty mag submitted by the
applicant, be constituted by a failure to give ozeble or proper
attention to the relevant law and facts, great caust be taken in
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deciding whether the jurisdiction should be applied the
circumstances of a case of the present kind. émc@applying the
principles conveniently summarisedliemotq that something more is
required than simply commencing or maintaining pestings with no
or no substantial prospects of success and thatmbs properly be
regarded as being characterised as a solicitor eroimg proceedings
which were "futile or foredoomed to fail". | acddpat it is reasonable
for the Court to consider whether the case advancé#us instance on
behalf of the Applicant was “plainly unarguable”fatile. In my view
mere unreasonableness is not sufficient.

30. In the present case it is clear from the judgmeénthes court (see
Taylor v CGU Insurance LtdNo2) [2004] FMCA 1000) that issues
were agitated which included consideration by thercof competing
facts. Indeed, the court preferred evidence ofwitigess over another
and then was required to interpret the materialvigedl by the
applicant to determine whether the claim succeedEsues of law
were considered by the court in its decision aneérpreted in the
context of the claim. The Court considered comesignce and
conflicting evidence concerning representationsgaitlly made which
were then claimed to constitute misleading and pkeee conduct.
Whilst with hindsight the Applicant may now assérat there was
never any prospect of success, it is noted thatGbert ultimately
made a decision after assessing the evidence atgsang the nature
of the agreement between the Applicant and the dtegmnt.

31. | do not regard the material before this court t@claim made under
Rule 21.07 as being one which could properly beandgd as
misconduct of a kind which would lead to a condusithat the
solicitor then acting for the applicant had faikeddischarge a duty to
the court. | accept and apply the decision of EmehinDe Sousand
in particular the passage where His Honour sta#gng accepted that
the jurisdiction is to be exercised with care amti@tion and only in
clear cases, that "the mere fact that litigatiats fia plainly no ground
for its exercise".

32. It is in that way that there is a limited applicetifor an order for costs
arising out of Rule 21.07. Whether it is describesl a summary
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disposition of a matter or otherwise, it is evid#rdt it would only be a
discretion exercised in a clear case.

33. Whilst | accept that the discretion to award c@stssuant to s.79 of the
FMC Act is not constrained by the operation of R21e07 it is clear as
stated earlier that the discretion must be exedqagdicially. Having
regard to the authorities to which | have referaed in particular the
decision of the Court ihemotol am satisfied that in this case it would
be wrong to conclude that the claim advanced for @m behalf of the
Applicant was one which could properly be charaséelr as futile or
foredoomed to fail.

34. Accordingly, whilst | accept that the applicantestitled to seek the
relief set out in the application at this stagedororder for costs under
Rule 21.07 and the court has jurisdiction and pawegrant the relief
sought, on the material before this court this ¢as®t of a kind which
could be described as clear having regard to thiodties. It is not
one where it is evident that there has been aideoal of duty. The
assessment of the dereliction of duty includes,mg view, an
assessment of whether or not it could properly decleided that the
case by the applicant against the respondent waeddss from the start
and/or foredoomed to fail or futile. As indicatedm not prepared to
make that finding.

35. Other issues arose as to whether or not any clainthé applicant
against his former solicitors should be pursuedcadsesh matter in
other courts. An argument was advanced that tbaiaolal claims fall
properly within the accrued jurisdiction of the Eeal Magistrates
Court. In my view, the accrued jurisdiction doed apply in a matter
of this kind where to invoke the accrued jurisaintwould effectively
mean to invoke it after the substantive applicatias been heard and
determined. | am satisfied that the claim now &bug be pursued by
the applicant against his former solicitors is @y a separate and
discrete claim either in negligence and/or contmicl kind which
should be pursued in a court of competent jurigahct It should be the
subject of separate proceedings with the solicifatbot & Olivier
named as a party to those proceedings. It is m@ppropriate matter
to be pursued as part of the court's jurisdictommiake a costs order
under Rule 21.07. | am not satisfied in the cirstances that this
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36.

37.

38.

39.

court's jurisdiction is enlivened by applicationtbe principles which

apply to accrued or associated jurisdiction. lildonot be properly
argued in this case that there has ever been m @arsued in the
course of the proceedings against the former smigcof the applicant
whereby the application as argued in the substntiearing could

properly be regarded as dealing with the same matbset of facts as
the claim now sought to be pursued against theismt. The claim

against the solicitors arises directly and solelyt of the court's

judgment and a retrospective assessment of th@gutssof success of
the application before the court. | cannot see @ngny proper basis
upon which the claim as framed could be regardeloeasy within the

jurisdiction of the court as part of its accruedgdiction.

In the present case the allegations now made b}pipécant against
his former solicitors could not be regarded as enatarising out of the
substratum of facts in a manner which would attrageral jurisdiction
(seeMoorgate Tobacco Co Ltd v Philip Morris L{d980) 145 CLR
457 at 472).

In this application it is my view that this coum the material before it
should not make a costs order against the formbcitecs of the
applicant pursuant to Rule 21.07 or the generalegpaf the Court to
award costs pursuant to s.79 of the FMC Act.

Further the Court does not have jurisdiction spedlify to award
damages for contractual or tortious negligence onew paid under
mistake or law or, alternatively, damages unde® 07 the Fair
Trading Act 198{WA) or contravention of s.10 of that Act or power
provide declaratory relief referred to by the apgtit for further costs
which may be claimed by Talbot & Olivier for ser@g in or in
connection with the proceedings. Those additief@ms, in my view,
do not fall within the accrued or associated juasdn of the court. To
hold otherwise would be to extend this court'ssgigtion beyond what
would be regarded as the proper accrued or assdgiatisdiction of
the court.

A discretion to award costs against a non-partfusting a lawyer of a
party, does not, in my view, give rise to extengadsdiction of the

kind sought to be argued for and on behalf of thelieant. Further
| am not satisfied that in this case the jurisdictunder Rule 21.07
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extends to the claim currently made for and on lheifathe applicant
against his former solicitors.

40. This costs application should not be regarded asogaus to a claim
in negligence. A costs order pursuant to Rule 21s0of necessity a
summary process and the rule must be consideredntext namely
the consideration of the role of solicitors in fresentation of the case
which in some instances may lead to delay and wssacy costs.

41. The broader issues concerning a claim for negligemcluding
negligent advice are matters which are more prgpgetermined by
another Court vested with the appropriate jurisoiicto consider such
claims.

42. The power of the Court to award costs under s.7¢hefFMC Act
and/or Rule 21.07 of the Rules should not be resghiak a substitute
for a party’s rights to pursue a claim in negligerand/or contract
against a solicitor. Whilst | note that in suppofthis application the
Applicant in an affidavit sworn 9 March 2005 refécsadvice being
given by his solicitors that he had ‘a simple aretyvstrong claim
against CGU’ and the assurance that his case \eag Strong’, it is my
view that those matters are evidentiary issueetddal with in a claim
in negligence and/or contract against the formdicisms. Those
claims may constitute substantive issues to bel tme the normal
manner in a Court of competent jurisdiction rattiem be relied upon
in supporting an application of costs of the kindrently before this
Court.

43. It follows that the application for costs shouldreéused.

44. The orders made by the Registrar on 29 March 2@d&rring the
matter to this Court for hearing clearly raised ib®ue of jurisdiction
and power in respect to the Applicant’s applicatiban described as
“interlocutory” is appropriate in the circumstances this Court to
consider as it has the jurisdiction clearly avdéahn appropriate cases
to make an award of costs. It is equally approprimowever for the
Court to finally determine the matter by refusihg &application for the
reasons given. Hence, whilst | have found therarisdiction to grant
the relief sought | have concluded that in thistanse it is not
appropriate to grant that relief. The solicitoesvimg been placed on
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notice concerning the application and in this ins& providing
detailed submissions does not need to be joined party to these
proceedings. | shall hear the parties in relatathe precise form of
orders and any additional orders for costs arisumgof this judgment.

| certify that the precedin? forty-four (44) paragraphs are a true copy of
thereasonsfor judgment of MclnnisFM

Associate:

Date: 2 August 2005
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