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Purpose 
 
1. This paper provides background information and gives an account of the past 
discussions of the Panel on Administration of Justice and Legal Services on the 
following proposals included in the Statute Law (Miscellaneous Provisions) Bill 2007 - 

 
(a) penalty for perverting the course of justice - proposed amendment to 

section 101I of the Criminal Procedure Ordinance (Cap. 221); and 
 
(b) wasted costs in criminal proceedings - proposed amendment to section 2 

of the Costs in Criminal Cases Ordinance (Cap.492).  
 
 
Penalty for perverting the course of justice 
 
2. Perverting the course of public justice is an indictable offence at common law.  
Punishment for the offence is subject to the limits provided under section 101I of the 
Criminal Procedure Ordinance (Cap. 221) which states that "where a person is 
convicted of an offence which is an indictable offence and for which no penalty is 
otherwise provided by any Ordinance, he shall be liable to imprisonment for 7 years 
and a fine".  
 
3. In Secretary for Justice v Wong Kwok-kau, the Court of Appeal invited the 
Administration to take note of its concern that the maximum sentencing limit of seven 
years for the offence of perverting of course of public justice had been set too low.  To 
address the concern expressed, the Administration consulted the Panel in May 2006 on 
its proposal to amend section 101I of the Criminal Procedure Ordinance (Cap. 221) to 
remove the limit for the maximum period of imprisonment of seven years for the 
offence of perverting the course of public justice, and to provide for such an offence to 
be punishable by fine and imprisonment at the discretion of the court.  The 
Administration's paper provided for the Panel meeting is in Appendix I.  
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4. Members of the Panel expressed concerns on the following aspects - 
 

(a) the maximum sentencing limit was only removed in respect of the 
offence of perverting the course of public justice, but not other indictable 
offences which could be of similar gravity;  

 
(b) sentences imposed by the courts could be inconsistent in the absence of a 

maximum sentencing limit; and 
 
(c) the legal professional bodies had not been consulted on the proposal. 

 
5. The Administration advised the Panel that - 
 

(a) the court would make reference to case law and sentencing guidelines in 
imposing sentence of imprisonment.  The existing problem was that the 
court could not impose a higher sentence commensurate with the gravity 
of the offence; and 

 
(b) the Administration had studied the situations in other common law 

jurisdictions in putting forth the proposed amendment.  The offence was 
punishable in England by fine and imprisonment at the discretion of the 
court without a limit on the period of imprisonment. 

 
6. The Panel requested the Administration to provide the maximum sentencing 
limit for the offence of perverting the course of public justice and the sentences 
imposed by the courts in other common law jurisdictions, as well as the relevant case 
law for reference of Members.  The Administration has subsequently provided the 
information in paragraphs 25 to 31 of the Information Paper on Statute Law 
(Miscellaneous Provisions) Bill 2007 for the Panel's meeting on 27 November 2006. 
 
 
Wasted costs 
 
Wasted costs in civil proceedings 
 
7. At present, the court has jurisdiction to make wasted costs orders against 
solicitors for any costs improperly incurred or without reasonable cause or are wasted 
by undue delay or by any other misconduct or default.  A copy of Order 62 rule 8 of 
the Rules of High Court is in Appendix II. 
  
8. The Final Report on the Civil Justice Reform (CJR) recommends that the court's 
power to make wasted costs orders against solicitors should be extended to cover 
barristers.  The Civil Justice (Miscellaneous Amendments) Bill 2007 which seeks to 
implement the recommendations in the Final Report will be introduced into the 
Legislative Council (the LegCo) on 25 April 2007. 
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Wasted costs in criminal proceedings 
 
The Bill introduced in 1995 
 
9. The Costs in Criminal Cases Bill was introduced into the LegCo on 2 November 
1995.  Clause 18 of the Bill empowered the courts to order a legal or other 
representative to meet the payment of wasted costs incurred by a party to the criminal 
proceedings.  Clause 2 of the Bill defined wasted costs to mean any costs incurred by 
a party to criminal proceedings as a result of an improper, unreasonable or negligent 
act or omission on the part of his legal or other representative, or where in the light of 
any such act or omission occurring after such costs had been incurred, it was 
unreasonable to expect that party to pay.   
 
10. The Hong Kong Bar Association and the Law Society of Hong Kong opposed to 
the wasted costs provisions.  In conclusion, the Bills Committee set up to study the 
Bill decided by a majority vote that Committee Stage amendments should be moved by 
the Bills Committee to delete the wasted costs provisions.  For details on the 
deliberations of the Bills Committee on the wasted costs provisions, members may 
wish to refer to the extract from the Bills Committee's report to the House Committee 
on 19 April 1996 at Appendix III.   
 
11. Subsequently, the Administration proposed to incorporate in the Bill the 
principle governing wasted costs laid down in the English Court of Appeal case of 
Ridehalgh v Horsefield and Others [1994]3 All ER 848.  This would restrict the ambit 
of the wasted costs provisions in that no wasted costs enquiry should be initiated 
except in straightforward cases of failure to appear, lateness or negligence leading to an 
otherwise avoidable adjournment.  On further deliberations, the Administration had 
finally agreed to delete the "negligence" element from the Ridehalgh principle.  The 
Bill, as amended, was passed on 26 June 1996. 
 
Current law  
 
12. Section 18 of the Criminal Cases Ordinance (Cap. 492) provides that a judge 
may order a legal or other representative concerned to meet the payment of any wasted 
costs.  "Wasted costs" is defined under section 2 of the Ordinance.  The court's 
jurisdiction to award costs is limited to occasions when legal or other representatives 
fail to appear or are late. 

 
Proposed wasted costs provisions in the Statute Law (Miscellaneous Provisions) Bill 
2007  
 
13. At its meeting on 27 November 2006, the Panel was briefed on the Statute Law 
(Miscellaneous Provisions) Bill 2007 which sought to make improvements to a number 
of Ordinances and subsidiary legislation. One of the proposals in the Bill was to amend 
section 2 of the Costs in Criminal Cases Ordinance (Cap. 492) to enable the courts, in 
appropriate cases, to require legal or other representatives to compensate in costs a 
party injured as a result of unjustifiable conduct on their part. 
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14.  The Administration advised the Panel that the Hong Kong Bar Association and 
the Law Society of Hong Kong opposed the proposal and reiterated concerns expressed 
when the wasted costs provisions were considered by the LegCo in 1996. 
 
15. The representative of the Hong Kong Bar Association attending the meeting 
gave the following views - 
 

(a) the Bar Association did not consider that the recommendation made in 
the Final Report on CJR in respect of wasted costs in civil proceedings 
should be extended to cover criminal proceedings (paragraphs 7 - 8 
above refer).  The two regimes were not analogous and there were 
distinctive differences between the civil and criminal jurisdictions; 

 
(b) the Court of Appeal was strict in granting leave for criminal appeal.  

Some barristers had expressed concern that the threat of a wasted costs 
order could diminish creativity and deter legal representatives from 
fearlessly presenting reasons to lodge an appeal in ways which they 
considered to be in the best interests of their clients; and 

 
(c) there was inequity arising from the difference in treatment in respect of 

lawyers in private practice and Government lawyers as the former would 
be personally liable to payment of costs under a wasted costs order, while 
that of the latter was funded by public money. 

 
A copy of the Bar Association's submission to the Department of Justice on wasted 
costs in criminal cases has been circulated to the Panel (Appendix IV). 

 
16. The Administration explained that the proposal was made upon the 
recommendation of the Court of Appeal.  The proposal sought to ensure that the 
purpose of deterring extremely deficient work of the nature identified in the relevant 
judgments of the Court of Appeal was balanced against the interest in maintaining a 
vibrant and uncowed adversarial component in the criminal justice system.  To 
address the concerns of the legal profession, the Administration had proposed to 
include a provision which required the court to take into account the public interest in 
fearless advocacy when determining whether or not to make a wasted costs order 
against a legal representative.  The Bar Association advised that it would give its view 
when the actual wording of the proposed provision was available. 
  
17. Members' major views are summarised below - 
 

(a) a legal representative, irrespective of whether he was a solicitor, barrister 
or Government employed lawyer, should be subject to the same liability 
for wasted costs; and 

 
(b) the making of a wasted costs order in respect of "extremely deficient 

work" could be a subjective judgment of the court.  In the absence of 
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any objective criteria, wasted costs orders could be misused resulting in 
unfairness to legal representatives. 

 
18. The Administration's responses are summarised below - 
 

(a) Government lawyers were bound by the Code of Practice of their 
professional bodies and subject to the same, if not harsher, sanctions 
applicable to lawyers in the private practice.  They were subject to 
disciplinary proceedings for unjustifiable conduct.  In addition, section 
32 of the Public Finance Ordinance (Cap. 2) provided that the Financial 
Secretary could surcharge a public officer who had improperly incurred 
expenditure or was responsible for any loss of public money; 

 
(b) the wasted costs order was targeted at lawyers who had performed 

"extremely deficient work" in criminal proceedings.  It was expected 
that the number of such orders would be few; and 

 
(c) judges had practised as lawyers and would be cautious in exercising their 

power to make a wasted costs order.  Judges could also make reference 
to cases of "extremely deficient work" identified in the relevant 
judgments of the Court of Appeal. 

 
 

Relevant papers 
 
19. A list of relevant papers available on the LegCo website is in Appendix V. 
 
 
 
 
 
Council Business Division 2 
Legislative Council Secretariat 
22 May 2007 






















































































