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LC Paper No. CB(2)2737/06-07(01)

Statute Law (Miscellaneous Provisions) Bill 2007: Part 7

Views of the Hong Kong Bar Association

The Bills Committee on the Statute Law (Miscellaneous Provisions) Bill 2007
(the Bill) requested the Hong Kong Bar Ass;)ciaﬁon (HKBA) to provide its
views on Part 7 of the Bill, namely the proposed amendments to the Costs in
Criminal Cases Ordinance (Cap 492) relating to wasted costs in criminal

proceedings.

The proposed amendments in Part 7 of the Bill seck to replace the definition
of ‘wasted costs’ in 5 2 and the enabling provisions in s 18 of the Costs in

Criminal Cases Ordinance with more wide-ranging provisions.

The HKBA notes that similarly wide-ranging provisions were sought to be
introduced in 1996. The HKBA resisted that extreme proposal and, eventually,
the present provisions confining the circumnstances for wasted costs orders to
failure to appear on time or at all causing an avaidable adjournment were

enacted.

The HKBA also notes that the proposed amendments in Part 7 of the Bill

appear to be as wide-renging as those originally sought to be introduced in
1
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1996 and that its discussions with the Administration have not resulted in

revision of any of the amendments.

The Bar's Preferred Position

20~-5EP-2007 17:33

The Administration considers that the proposed amendments are justified in
view of the wasted costs regime to be put in place under Civil Justice Reform
and also the intended purpose of deterring extremely deficient work of the
nature identified in judgments of the Court of Appeal giving rise to comments

urging the expansion of the wasted costs regime in criminal cases.

The HKBA submits that the proposed amen&menm in Part 7 of the Bill should
not proceed at all. Justification for amendment by reliance upon the
corresponding sections of the civil wasted costs regime is inapt. Not only are
the procedural regimes in civil and criminal proceedings fundamentally
different, the nature of the role played by counsel is entirely different. In
civil proceedings, counsel’s duty is to succeed by whatever proper means are
at his disposal, subject 1q his duty to the court and the public (Bar’s Code of
Conduct: paragraph 135, a copy of which is enclosed for reference). In
criminal proceedings, prosecuting counsel presents the factual case for the
prosecution fairly and impartially, performing his duty to the court and the

public; he should not regard himself as appearing for a party at all (Bar’s
2
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Code of Conduct: paragraph 159, a copy of which is enclosed for reference).
On the other hand, defence counsel has a duty first and foremost to protect his
client from conviction except by a competent tribunal and upon legally
admissible evidence; he has very limited duty to the court and the public
(Bar’s Code of Conduct: paragraph 146, a copy of which is enclosed for
reference). The Prosecutions of Offenders Act 1985 of the United Kingdom,
though providing for a wasted costs regime in criminal cases that borrows the
language of the wasted costs regime in civil cases, has been applied in a

wholly different manner; see, for examples, Re 2 Barrister (No 1 of 1991)

. [1993] QB 293; Re P (a banister) [2002) 1 Cr App R 207; Practice Direction

17:33

{Costs: Criminal Proceedings) [2004] 1 WLR 2657, [2004] 2 All ER 1070.

Any conduct which might attract sanction under the proposed amendments
should be serious misconduct and as such would almost inevitably be a
disciplinary offence. The Bar's self-regulatory processes are a better and more
appropriate means of dealing with misconduct. Disciplinary action, having
with it the power to order compensation, serves as an effective deterrent
against the lack of professionalism that the Court of Appeal sought to
highlight in two of the three cases cited as the sources of the judicial
comments in favour of expansion of the wasted costs regime in criminal
cases; namely Yeung Mok Yeh & Anor v HKSAR {2005] 4 HKLRD 357 and

HEKSAR v Ho Hon Chung Daniel & Ors (unreported, CACC 269/2000).
3
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Further, it should be noted that no complaint was made to the HKBA in those

cases for the matter to be dealt with under the disciplinary regime.

The proposed amendments will create mare problems than they will solve.
Effective communication between bench and bar would address the problem
effectively and expeditiously. The issue could be further complicated by the
introduction of this wide-ranging jurisdiction. Take for example the proposed
amendment which provides the barrister with a right to he heard. There will
be many circumstances where his right to be heard will be inconsistent with
his client’s right to legal professional privilege. A convicted defendant is less
likely to waive privilege if he can see the opportunity for appeal. This will
hamper representations and create an invidious gulf between client and
counsel. It places counsel in a difficult ethical position where the concerns

of the court may easily be answered by an exposition of instructions.

Further, there is and remains a real risk that the proposed legislation may be
applied inappropniately by those in whose hands this new power will rest and
will become a form of disguised fine for disagreeable conduct. Although the
Bar do and should have every confidence m the Judiciary, this is a risk that
the HKBA, looking at the matter from a practical and realistic perspective,

cannot lightly ignore.
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Clause 18(3) of the Bill, which speaks of ‘fearless advocacy’ does not provide
any real protection sgainst misuse and abuse of this new jurisdiction.
Paragraph 110 of the Bar’s Code of Conduct provides that a barrister has a
duty to uphold the interests of his client without regard to his own interests ar
to the consequences to himself or to any other person (copy enclosed for
reference). Both in relation to the specific-‘fearless advocacy’ clause and in
relation to the Bill in general this basic principle of operation of all barristers
is potentially placed in serious jeopardy by the proposed amendments. If, on
the other hand, a formal complaint is made after the proceedings have been
finalized, none of the parties are prejudiced and the practitioner in question
can answer for himself before his peers. Where the court feels that the
opposing party has been prejudiced as to co;ts, it can indicate such a view in

its formal complaint,

In Harley v McDonald [2001] 2 AC 678, the Privy Council observed at

[50]-[52] that —

“[50] As a general rule allegations of breach 'of duty relating to the conduct of
the case by a barrister or solicitor with a view ta the maling of a costs order
should be confined strictly to questions which are apt for summary disposal
by the court. Failures to appear, conduct which leads to an otherwise
avoidable step in the proceedings or the prolongation of a hearing by gross
repetition or extreme slowness in the presentation of evidence or argument are
typical examples. The factual basis for the exercise of the jurisdiction in such

5
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circumstances is likely to be found in facts which are within judicial
knowledge because the relevant evejnts took place in court or are facts that
can easily be verified. Wasing Lhaj time of the court or an abuse of its
processes which results in sxcessive ior unnecessary cost to litigants can thus
be dealt with suinmarily on agreed faqjcts or after a brief inquiry if the facts are
not all agreed. Scope for the making of a costs order that will compensate as
well as penalize is then likely to bé found in making an order against the
practitioner that will indemnify the obpo sing litigant against costs incurred as
aresult of the breach of duty that ijnd otherwise not be recoverable.

[51] Circumstances which involve se%rious breaches of the practitioner’s duty
to the court may however raise quedjtions about his duty to the client which
involve allegations of professional misconduct. They may also raise questions
as to whether the practitioner is liable in damages to the client for negligence.
But it is not appropriate when oonsidering whether or not to make a costs
order for the court to rule upon whetﬁer, in addition to a breach of the duty to
the court, there has been a breach of the rules of professional conduct. This is
a matter which will ordinarily be de%]t with by way of complaint under the
disciplinary procedures in the 1982 Aj‘ct. Nor is it appropriate for the court in
exercising its summary juricd’:tion t6 make a costs order to say whether the
client has a cause of actior against h1s barrister or solicitor for negligence.
This is a matter which ouzht to be dealt with in separate proceedings, in
which the issues of fact and iaw between the client and the practitioner are
clearly focused and the praci.iﬁoner‘is given a full and fair opportunity to
respond to the client’s claim. |

[52] All this may seem fo be clcmtjtmary. But the distinction which must
always be observed between these tﬁiﬂ"erent processes is fundamental fo a
proper understanding of the limits of the inherent summary jurisdiction of the
court. The court’s only concem when it is exercising this jurisdiction is to
serve the public interest in the admhiéﬁaﬁon of justice.”

E
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12. The HKBA is of the view that the proposed amendments obscure the
fundamental distinction highlighted in the foregoing paragraphs of the Privy
Council’s judgment. It does not serve the public interest in the administration
of justice to provide the courts of the HKSAR the power to award wasted
costs in the extended and wide-ranging scope and manner proposed. The
present provisions in the Costs in Criminal Cases Ordinance have already
provided for the cases the Privy Council indicated as typical for summary

disposal by the court on the question of costs,

The Bar’s Alternative Position

13. If members of the Legislative Council consider that the combination. of the
current legislation and the legal profession’s disciplinary mechanisms are
insufficient to meet the concerns of the Judiciary, an altemative to the
Administration’s proposed amendments would be to amend the legislation

upon a more limited basis.

14. The HKBA considers that the definition of ‘wasted costs’ in the proposed
amendments is too wide-ranging and uncertain. The benchmark against which
any practitioner should be assessed should be that contained within the Bar’s
Code of Conduct or the Hong Kong Solicitor’s Guide to Professional Conduct,

as the case may be, for professional misconduct. See, for example, paragraph
7
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7 of the Bar’s Code of Conduct (copy enclosed for reference). That being the
case, the wording of the proposed definition should reflect that benchmark by
providing a much tighter definition than is curently suggested. This would
meet the ‘summary disposal’ situations highlighted by the Privy Council and,
at the same time, maintain the focus on what the Administration aims to deter,
namely, extremely deficient work; and meet the concems of the HKBA in

regpect of standardization.

The following wording is suggested:

‘““wasted costs” means any costs incurred by & party to the proceedings —

(a) as a result of-

(i) any sedous improper er-unreaserable-act or ormission; or

(ii) any undue delay or any other misconduct ex-default on the part of any
Tepresentative or any employee of a representative; or

(b) which, in the light of any such act or omission, delay, or misconduct e

default occurring after they were incurred, the court considers it is

unreasonable to expect that party to the proceedings to pay.’
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The HKBA further considers that the real and perceived inequality between
private practitioners and public officers in the employ of the Government
arising out of the continued inclusion in the Bill of s 18(6) of the Costs in
Criminal Cases Ordinance is umacceptable and will in implementation be
viewed as blatant discrimination. The suggestion that a Legal Officer or Legal
Aid Counsel in the employ of the government may face disciplinary action or
action taken under the Public Finance Ordinance (Cep 2) is not sufficient
reason for the disparity of approach especially in relation to practitioners in
private practice who appear on fiat or by assignment; since private
practitioners may also face disciplinary action with the possibility of an order
of compensation. Accordingly, if the proposed s 18(6) is to remain it must
include all Counsel appearing on behalf of the Government or the legal aid
fund, whether on fiat or otherwise. The bgtter course would be to delete s
18(6) and for the Administration to take whatever steps it feels necessary to
deal with any issues arising from the introduction of such legislation. The
private referral Bar will have to take steps to ensure that it is adequately
protected under it3 professional indemnity insurance scheme, so too will the
Government in respect of ita employees. There is no principle of law which
advances this as sufficient reason to place pﬁvate practitioners at personal risk
of financial loss and yet safeguard the interests of practitioners employed by
the Government but who are equally culpable. Such blatant inequality must

be removed either by deleting the proposed s 18(6) or by providing for the
9
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wasted costs ordered against all Counsel appearing on behalf of the

Govemment or the legal aid fund to be bome by the general revenue.

Concluding Remarks

17. This document sets out in outline the HKBA’s position in respect of the
proposed amendments in Part 7 of the Bill. The HKBA also considers that the
enclosed article of Hugh Evans on the Wasted Costs Jurisdiction in the United
Kingdom has identified significant flaws in that jurisdiction in practice, which
members of the Legislative Council should bear in mind in considering the
proposed amendments. The HKBA would be pleased to elaborate issues
raised in this docurnent if asked and may wish to submit further views as the

Bills Committee continues its deliberations.

Dated 20 September 2007.

Hong Kong Bar Association

10

28-SEP-2887 17:36 | +852 2869 B183 8%

P.11



Horge  SEP. ZQ‘E?A'si?: 46,

5 L‘-UHE L4

EUHIQI-I

NO. B84 P.12
.K.BAR ASSOCIATION+BS228690189 Page 1ofl

on - Ct'u\, Ul wuuuul

- Rar Nidwessien © Pupellage Luenls Chomiye ey Contacls Links /iy

CODE OF CONDUCT

DISCIPLINARY PROCEEDINGS
Previous Section| Back to Index | Next Section

erious failure to camply with the dutles set out in paragraph & shall be

render the barrister liable to be punished in accordance with the provisions of the
Legal Practitioners Ordinance, Cap. 159. (Circufar No. 57/83)

8. Any failure to comply with the dutles sat out in Paragraph & which does nat, In
the opinian of the Bar Council, amountta prafessional misconduct shall be a

" breach of proper professlonal standards and, if established to the satisfaction of
the Bar Council, shall render the barrister llable either (a) to be ardered to attend
upon the Chairman or some other person nominated by the Bar Council in order
that he should be (1) admionished or (2) given appropriate advice as to his future
canduct or {b) ta be admonished by letter from tha Chairman,

{The next peragraph number is 10.]

10. It is the duty of a barrister:
(2) to respond to any requiremant from the Bar Council for
comments or information or to attend the Spacial Committee on
Discipline or any other nominated or appointad person when
required to do so by the Bar Cauncll, (Circular No. 06/54)
(b} to attend proceedings before a Barristers Disciplinary Tribunal
wheh so required,
(¢) to attend upon the Chairman ar other nominated or appointed
person when required to do so by the Bar Council under paragraph
8 above.

gsxma2e o King Bar Assoclation |

‘u.lt.ld.i - :_. few l!!ll

professional misconduct and, if so found by a Barristars Disclplinary Tribunal, shall

11. A barrister must report to the Bar Couneil if he Is convictad of a criminal offence
which involves dishonesty or which may bring tha profession Into disrepute. In case

of doubt the offence should be reported.
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CODE OF CONDUCT

DUTY OF COUNSEL TQ THE LAY CLIENT
) Previous Sectlon} Back to Index | Next Section

barristar has a duty to uphold the intsrests of his cliant without regerd to his
Twn interests or ta any consequences to himself or ta any other parsan.

111. A barrister has the same privilega as his client of asserting and defending the
cllent's rights by the statement of svery fact and the use of evary argument that is
permitted by Lhe princlples and practica of the law,

112. If & barrister forms the view that thara Is a conflict of interest between his lay
client and the parson Instructing him In the matter ar the company, firm or ather
body of which guch a person is a diractor. partner, member or employee. he should
advise that it would ba in the lay dient's interest (o Instruct another person
suthorised to Instruct him in the matter, Such advica should be given either in
writing or at a conference at which both tha person instructing him In ths matter
and the lay cllent are present.

113. A barrister instructed to setfle a pleading is under rasponaibilities to the Court
as well as to his cllent. He may not make any allegation unsupparted by his
Instructions. He may not allege fraud unless:

{a) he hag clear instructions to plead fraud, and

(b) he has before him reasonahly cradibla materla) which, as it stands, establishes
8 prima facie case of fraud.

114. In a criminal appeal to the Court of Appeal a barrlster should not selfle
grounds of appeal unless he considers thet the proposed appeal is proparly
arguable,

115, In legally-aided civil cases a barrister's primary duty remalns owed o his lay
client but clrcumstances may arise whera a barrister becomes of the oplnion that
an assisted parson, for example, no longer hag a reasonable prospact of suczcess,
or has required the case to be conducted or continued unreasonably in which case
& barrigter must comply with the provisions of Regulations 12(7) and (8) of the
Legal Ald Regulations, which are repraduced at Annex 10.

118. A bamister employad as Counsel [6 under a duty net to communicate to any
third parson information which has been antrusted to him in confidence. and not to
use such Information to hig cllant's detriment or to his own or another client's
advantage. This duty continues after the relation of Counsel and cilent has ceased.
A barrister's duty not to divulga confidentia! information without the consant of hia
client, exprass er implied, subslsts uniess he Is compelled or permitted to do so by
law,

[The nex{ paragraph number is 120.]
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CONDUCT AT COURT
Previous Sectionl Back to Index | Next Section

130. A barrister must not knowingly dacaive ar mislead the Court.

131. In 2ll cases it is the duty of a barrister to guard against being made the
channel for questions or statements which ere only intended to insult or annoy
either the witness or any other person or otherwise are an abuse of Counsel's
funetion, and to exereise his own judgment both as to the substance and the form
of the questions put or statements made. '

132, A barrister must not, when eonducting his case, assert hig personal opinion of
the facts or the law to the Court.

133, A barrister must at all times act with due courtesy to the Court before which
he is appearing. He must in every case use his bast endeavours 1o aveid
unnecassary expense and waste of the Court’s time. He should, when asked,
inform the Court of the probable length:of his case: and he should also inform tha
Court of any developments which affact the information already provided.

134. A barrister should at once inform the Court of a settlement or of an intention to
apply for en adjeurnment or (provided he can do so without prejudics to his client's
interests) of any other matter which may affect the estimated length of hearing.

@ubjed to the provisions of this Code, a barrister should conduct cases in
such manner as in his discretion he thinks will be most to the advantage of his
client,

138, In civil and, subject to the provisions of paragraph 154, in eriminal cases, 2
barrister must ensure that the Court is informed of any relevant declsion on a point
of law or any legislative provision, of which he is aware and which he believes to
be immediately in point, whether it be for or against his contention.

137. If at any time before judgment is deliversd in a civil case, a barristar is
informed by his lay client that he has committed perjury or has otherwise been
guitty of fraud upon the Court, the barrister may not so inform the Court without his
client's consent. He may not, however, take any further part in the case unlsss his
dlient authorises him to inform the Court of the perjured statement or other
fraudulant sonduct and he hae so informed the Court,

13B. In cross-examination which goes to a matter In issue, a bamistsr may put
questions suggesting fraud, misconduct or the commission of a crime if he is
satisfied that the matters suggested are part of his client's cass and he has no
reason to believe that they are only put forward for the purpose of impugning the
witness's character.
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solely the responsibifity of the barTister to decide whether and fo what extent the
attendance in Court of his professional client or his professional client's
representative may be dispensed with. (Circufar No. 85/95)

143. Notwithstanding that neither the solicitor ner the person instructing the
barrister nor their representatives are prasent:.

(1) if the attendance of the solicitog or the person instructing the barrister or of their
representatives has been dispensed with pursuant to paragraph 142A; or, (Circular
No. 8585)

(2) it Counsel arrives at Court for a case in which he has been instructed by a
person authorised to instruct him in the matter but neither such person nor his
representative Is present, and If there are no other grounds on which to request an
adjournment and no practicable alternative, {Circujar No. 85/95)

a barrister may:-

(a) conduct the case on behalf of the lay client, and

(b) exceptionally, interview supporting witnesses and take proofs of evidence if
these are not already avajlable in which case he should inform his cpponent.

144. In a criminal case or in matters where the lay client is detained pursuant to the
provigions of the Immigration Ordinance, a barrister may intsrview the lay cliant
although the person instructing him in the matter or his representative is unable to
be present, If such person has given his approval to the interview taking place or
the circumstances make it nacessary.

{Circular No. 61/90)

145, Save with the consent of Counsel for the opposing side or of the Court, a
barrister may not communicate directly or indirectly with a witness, whether or not
the witness is his client, once that withess has begun to give evidence until his
avidence has been conejuded.

Duties When Defending a Person Actused of a Crime

When defending a client on a charge of crime, @ barrister must endeavour to
protect his client from baing convicted except by a competent trlbunal and upon
legal evidence sufficient to support a conviction for the offence with which his client
is charged. A barister must not provide or devise facts which will asslst in
advancing his client's case.

147, A barrister may not in cross-examination attribute to another person the crime
with which his client is charged unless he ¢an properly do so in accordance with
paragraph 138; or in any other part of the trial, uniess there are facts or
circumstances which reascnably suggest the possibility that the crime may have
been committed by tha person to whom the guilt is imputed.

148. Bubject to paragraphs 21 and 56-63 of this Code, 2 barrister is under a duty fo
defend any person on whose behalf he is instructad on a criminal charge
irespective of any belief or opinion which he may have formed as to the gullt or
innocence of that person.

149. A barrister to whom a confession of guilt has been made by his client must

http://www.hkba,org/the-bar/code-of-conduct/co de_of conductl3.htm 9/18/2007
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with which he Is charged but decides not to give evidence himseff, it is the duty of
his Counsel to put his defence befors the Court and, If necessary, to make positive
suggestions to witnesses.

157. Defance Counsel should not, in a plea In mitigation, make any allegatian
which is me_reiy scandalous or calculated to vilify or insult any person. In any case,
the naming in open court of third partjés. whose character would thereby be
impugned, should if possible be avoided. Where necessary, names, addresses or
other such details should bs written down and handed in to the Court.

158. In normal circumstances, itis the duty of Defence Counsel to see his lay cllent
after conviction and sentence, or if he is unable to do this, ensure that the persan
instructing him in the matter or his represertative does so.

Duties When Prc;secuﬁng a Pergon Accused of a Crime

It la pot the duty of Prosecuting Counsel to obtaln a conviction by zll means at
his command but rather to lay before the jury fairly and imparisily the whole of the
facts which comprise the case for the prosecution and to see that the jury are
properly instructed in the law applicable to those facts,

160.

(a) Where Prosecuting Counsel has in his possession stataments from persons
whom he does not propose to call as witnesses, he should regard it as normal
practice to show such statements to the Defence. Where, however, the Defence
already know of the existence, identity and whereabouts of any such person and
are In a position to call him (ag, for example, when a notice of alibi has baen
served, or when such person is married to @ Defendant) and In ¢ther exceptional
circumstances, then Prosecuting Counse! may, in his discretion, refrain from
shawing the statement to the Defence.

{b) Where Prosecuting Counsel has in his possession a statement from a
prosecution witness which differs in a material respect from the evidenca being
given by the witness or his committal statements, such a statement should be
disclosed to the defence.

{c) Where Prosecuting Counsel appears In the Maglstrates Court and knows that a
copy of the statement of any witness he proposes to csll to give evidance has not
been served on the Defance, he should regerd it as normal practice to show the
statement to the Defending advocate.

181. A barrister prosecuting an accused person shouid be prasent throughout the
trial, including the summing-up and the return of the jury. He may not absent
himself without leave of the Court, but if two or more baristers appear for the
prosecution, the attendance of one is sufficient,

162. Itis the duty of Prosecuting Counsel to assist the Court at the conclusion of
the summing-up by drawing attention to any apparent errors or omissions of fact or
law whieh, in his cpinion, ought to be corrected.
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The Mademn Law Review [Vol. 64

domination. It was a [iterate working class which resd and talked sbout politics a
Iot, but mocked mtellectoals. Tt failed to defiver an egalitarian twentieth century
Australia, cut down ix own tall poppies, prefening an imformal mateship that
mocked engaged and dizciplined political sofidarity. It was more comfortable wilh
defeat at Gallipoli than victory witb Fisher, Scullin, Chificy or Whitlam.!%¥ Then
nor would it have tlerated & Hitler, Stalin or Péron. No doubt the light oa
Australia’s hill still has more thap a touch of ‘convict republicanism’ 19

This work began by pasiting five stages in the history of regulation: a pre-stabe
stags when restorative justice aad banishmeat were dominant, a weak state stage
where corporal and capital mmishment dominsted, a strong state stage where
professional police and penitruntiaries dominated, a Keyuesian welfare state stage
where new therapeutic professions such as social work colonised what became
probation-prisan-parole, aod a contemporarily evolving aew regulatory state phase
of commmunity and corporate policing (with a revived restoralive justice). 1
conclude that the rise of the penitentiary is preceded by a period whem
transcontinental movement of convicls was dominant because of its use (like
slavery and indentured Isbanr) zs an jnstrament of imperialism, Restoralive justice,
corporal/capital punishment, banishmenl, imprisonment and government at a
distance have all, in that order; had their period of dominance. Bquaslly they have
all beea past of the regulatory story of all periods of recorded history.

For the Foucault of Discipline and Punish, the penal divide is between
disciplining the body versus the soul, scaffold or penitentiary. Aastralian history
illustrates the richer insight from seceing the most fugdamentslly recumrent
historical lensiom as between Inclusion and exclusion,'™? between Llhe nommative
ideals of cestorative and retributive justice. The way we bave construed Heimer
and Staffen’s theory as relevant to both ninsteenth centiry Tasinanian convicls and
twentieth century African-American mothers illustrates the vatus in generality of
explanation from researching the inclusion-exclusion opposition.®® Heimec and
Staffen’s geaeral claim, which we have supported, is that when those with the
power to stigmatise are depeadent oa the deviant, they opt for reintegration iore
than stigmatisation.

195 CX quis'.w(ﬁnplﬁckbelif.md in Uvin" snd lovin® without holding any hope for the fatim of
MmBqudﬁpoﬁﬁewvﬂshdehmmezmhmmMmg
Clark a5 “chivalty — upeide down's ’

An"nacbmhhcku.wighlm‘hhﬂmmmt‘imfu.
An' each men knows “is brother pun 2t last,

Shy strangen, till » bugle blasl “oly brothed'ond;

Bul mateship they “ave found at Issi; An' thay ave fourd it good.

196 ).B. Hirst, “The Australian Experlence: The Convict Colony” in Narval Momix and David J.
Rothman (eds), The Oxford History of ihe Priron: The Practice of Pudsiment in Western Socinty
Mew Yok Oxfurd Univessity Press, 1995).

197 Ser Jock Young, The Exciusive Socialy (London: Sage, 1999).
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The Wasted Costs Jurisdiction
Hugh Evans*

The wasted costs jurisdiction iz flawed for six reasons, based on on aﬂa?y.ﬂ'.! af
all reported cases in the last nine years and five years of stutistics p'mwdad by
she Bar Mutual Insurance Fund Limited, and despite the gmdmu_lmd daum by
dhe Courf of Appeal in Ridehalgh v Horsefield [1994] Ch 205. Firsi, it is very
costly proportionate o the amount recovered. Secondly, judges can initiote a
wasted cosls enguiry, which is ugm'r and even more dn.!pmgorﬂomreb costly.
Thindly, it is procedurafly complex. Fourthly, if U unpredicltable whether the
cliens will waive privifege, and what the consequences will be whether or not
privilege is waived. Fifthly, it is rot possible for solicitors and barrisiers Ie
‘make confribution claims against each otfer. Sixthly, it is moxtly used againat
lawyers representing legally aided litigants from whom costs camnot be

recoversd.

The summary jurisdiction to order 2 solicitor to pay wasted cdsts js an old one.!
However, the original requirement to show serious misconduct meant Lhat it was
infrequently used.2 The courts decided, after some hesitation, that the (then) new
RSC Order 62 rule 11, introduced in 1986, required the applicant to prove only that
the respondent solivitor was negligent? Siace the introduction of sections 4 and 11
of the Courts and Legal Services Act 1990 on 1st October 1991, the jusisdiction
has been expressly based, ioter alia,* on a requirement to show only uegligeace,
and it has been exteaded to include bartisters and other legel represcatatives ss
well at solicitors. As a resolt of these developments, thore have beea many
judgments by the courts on applications for wasted costs, both repoxted and
vareparted, Despite the best endeavours of the Court of Appeal, in the leading case
of Ridehaigh v Horsefield 5 to place limits and safegnards on such spplications, the
jurisdiction is frequently used.

This article will argue that both in practice and in prnciple, the wasttd costs
jurisdiction is seriously flasved. Some of the reasons are theoretical, _a:nd the
practical impartance of them may be difficalt fo judge, and some arc _pmcucal. The
objections are based on an anelysis of all the reported cases siace the oew
jurisdiction came into force nige years ago, particularly those cases heard after
Ridshalgh. Those decisions suggest, in particular, that the cosis af the wasted costs
enquiry very often far cutweigh the wasted costs which are either sought ar

* Bxister, 4 New Square, Lincoln's ino,

1 Pbrmam.ly:isonhhw.nﬂmlhnaiﬁndwmm:mwmofiummmysmmh
Jackson and Powell Profesriomal Nagligence (London: Sweel & Wanwell, 41h ed, 1936) peragraphs
4-100 of seg and 5-30 af seg, and Penley atd Leech Soificimra’ Nagligence (Londou: Bottersrorths,
1999) eb: 11.
Asf‘arl:ﬁ'mhm' jon iz conpemed, ses Myers v Biman [1940] AC 282

See Gupta v Comer [1591] 1 AD BR 269.

There are siemative grounds of imjropet o uareasaosbis conduct,

[1994] Ch 205,

Sumulﬂ cages in all. Section 4 of the Cowts and Legal Servioes Act 1990, which substituted the
rchvmlmwmﬁﬂmnhﬁnglucminsﬂofmeSuprmComtA:lml,cmin!ofwueml
October 1991,

0 The M Law Revim Limied 2001 (MLR 64:1, Iscisary). Publivhed by Bhecksvel) Publistea,
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The Modern Law Review [Vol. 64
recovered. This impression is strongly reinforced by the fgyaes for the 1994-98
policy years provided by the Bar Mutual Indemnity Fund Limited BMIB).7

Before consideting the problems with wasted costs, which I will divide into six
ateas, it is warth mentioning fhe competing priociples behind the junsdiction
which are clearly set out in Ridehalgh:®

The argument we have heant disclos=s 3 tepvion between two jmportant public imterests.
Onc is thal lewyers should ot be delerred from pursuing fheir clicats’ intererts by fear of
incusring  personal lishility to thelr clients' oppoaents; that they should ant be peanlised by
ouhsmpaycmtswimmnsfuhoppmmmymdefend&mmmlm;mﬂmdm«dm
shoald not beoome » back-doar means of recoveriag casts nol otherwise recovexable agalnst
a legally-aided or impavedsbed litigant; and (il the remedy sboold not grow unchecked to
become mare ing (hap the disease. The ofber public inberest, recenlly and clearly
aPirmzd by Act of Paliniirent, it that litigants should no? be financialiy prejudiced by the
anjustifishle conduet of Lifigation by their or their oppomegts” lavyers.

Evea with the safeguards seasibly imposcd by Ridehalgh, experience amd
argument suggests that the first intercst js still insuffictently met, and that, with
respect to the socond interest, the remedy is more damaging than the digease.

A cosily jurisdiction

It is all too common for the time and costs of the wasted costs enguiry to be wholly
disproportionate to the quantum of the wasted costs. Tt is perhaps redundant to
remark thst io these Woolfian days, proportionality is 2 key ingredient in the legal
procedarc, and it remains bo be seen whether the iopact of the Woolf raforms will
curb the number of wasted costs applications. In Ridehalgh® the Court of Appeal
commented that:

Metesial has boen placed before the courl which shows that the number and value of wasted
costs orders applied for, and the costy of litipstiog them, beve risea sharply. We wexe told of
onc case in which the ariginal hesring had lasted Gve days; the wasted costs application
{when we were told of it) lasted seven days; it was catimated to be about hall-way through
nt thal slage one sids had incutred costs of over £40,000. It almont appears ibat a new branch
of lega! activity is cmexging, calling to mind Dickens's scaring observation in Blezk Houre:

**The onc great principle of Eoglish Lavy is, to make buxiness for itself . .. Yiewed by this
light it becomes a coberent schems, and not the moustrous maze the leily sre agl to thinkc jit."

The Court of Appeal in Ridehalgh was almost cextainly referring to C v C (Wasted
Cosis Order),'° where the wasted cosis hearing eveatually lasted fourtoca days and
cost the parties over £150,000, more than the ariginal costs and far more than the
costs which the Conr determined had been ‘wasted. This is not new. In Myers v
Efman!! itself, tho leading authority on the inherent jurisdiction to order a soliciter
to pay costs personally, the original case Jasted five days, and the wasted costs
hearing ancther fve days, followed, of cousse, by appeals (o the Court of Appesl
and House,of Lords.

ki lmmpﬂ@mkﬁm%@dﬂhﬂhm@yﬁ;mﬁ&h&lhmm
unahle to obiain Ggares from the Sobicitars Indemaity Pund. Judging by the reparted decisfons, it
would be likely that thare are soveral times the manber of wasted cosls spplications snd orders ageinat
sollcitors Liran thers 2ce againsl hardstecs,

8 b 5 sbove, 226.

9 n 5 ehovo, 225-225.

10 {1994] 2FLR M.

11 (5940] AC 282
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To achieve proportionality, the Court of Appeal in .Ri_dehalgh_ considered thal
hearings shonld be measurod in hours and aot days.!? Similar seatiments are found
in subsequent observations of the Court of Appeal: in Turner Page Music v Torres
Design Associates Lud" that the wasted costs procedure is mnppm?nahe if it would
resultin complex proceedings; in re Freudiana Holdings Limited'* that allegations
imvolving full scale relitigation of the issues in the original trial and which iovolved
dishonesty should mot proceed; and in Wall v Lefever' that the wasted costs
jurisdiction shonld not be used to generate substantial additional costs in satellite
litigation which was a5 expeasive and complex as the original litigation. These
observations continuc to be made becanse the problem has not gone away.

The length of wasted costs hearings still appears to be disproportionate.
Anecdotal evidence from practitioners with considerable experience of wasted
costs applications suggests that this js very common indeed. Whes it comes to
reported cases, in some instances one cannot discern the lengths of lhe hearings,
and in many cages both the originsl and the yasted costs hearings lasted all or part
of a day or two, and there is mot safficient informatien lo coms (o any seansible
conclusion about their comparative lengths and costs. The relatively few reportad
cases which I have found in which the respective length of tha hearings can be

_sensibly deduced and compared appear to support the impression gsioed from

practitioners, which is that the burdea of the wasted costs application is all too

often disproportionate to what was at stake. Indeed, I have found no reported case

where it is clear that the costs incurred in the wasted costs application were
justified by the amount of wasted costs songht or recovered.

In Rs a Company (No 006798 of 1995),'S a petition to wind up A company was
struck out within a day, but the subsequent (successful) application for the solicitor
who swors the affidavit in supporl of the pefition to pay the wasted costs appears to
have taken all or part of four days (presumably the Jast day beiog judgment and
therefore brief), with leading counsel a;)punng for the cespondent, In Flimlab
Systems Infernational Lid v Pennington'? 4 ‘wholly misconceived’ application for
discovery took one and a half hours, The subsequent wasted costs application was
suocessfully resisted on behalf of the respondent by leading counscl While the
report only indicates that the hearing took all ar part of two days, the length and
detail of the judgment suggests that it must have taken many times Jonger than the
discovery spplication. In Re Freudiana Holdings Limited'® the order that the
Lawyers should show canse was pot allowed to proceed at a stage when the
respondents’ costs had reached £400,000 before the wasted costs hearing itself had
been reached. However, (he original case did Jast 165 days, with the respondent
lawyers being dismissed on day 85. In Re Merc Property Lt Fertis . commented
that far longer bhad been spemt oa the wasted costs spplication than op the
substantive procesdings, and in future applicants for a wasted costs ocdar had o
bear in mind the principlc of proportionatity. In Warren v Warren® ths costs
12 nimwig?&_npmmupuumwmm Woalf MR in Warren v Warrer [1997)

B 488, 495.

13 !Q?u Tomses Aujust 3 1998,

14 The Tomes December 4 1995,

15 [1998] 1 FCR 605.

16 [1956] 1 WLR 451,

17 [1995] | WLR 673. Tho casc was decided before Ridehalgh was reported. :

I§ The Theus Desember 4 1995, The figure of £400,000 does oot spyea in Giis report, bot Is found i
Flzaley sud Leech, 0 L sbove, 11.8. For & similsr receot case see Chisf Conrtable of
Farkshirs v Andsley [2000] Llayds’ Rep PN 675.

19 The Times May 19 1999, The short copont gives 0o details of the Ems spent.

20 [1997] QB 483,
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wasted concemed a committal hearing which, after a number of adjournncats, was
dismissed by comsent. The wasted costs hearing, which was successful at first
instance (but not on appesl), took Lhiee days before the Judge, and caused the
Master of the Rolls to comment that both the committal procecdings and the
wasted ousts proceedings were ‘tatally disproportionate’ lo the matme of the
proceedings inyolved.?!

In Re G and orx (children)? the wasted cosls hearing took half a day. It was
preceded by written submissions, foltowed by fimther ‘substantiel’ wrilien
submissions snd a statement from 8 solicitos exhibiting a bundle of
carrespopdence, with judgment a few weeks later. While this sucprised the judge,
one may think lbat fhe time spent was modest compared with other cases.
However, the application was against four bamistess, one a silk, and concemed
delays at the hearing caused by two experts not haviag seen all the relevaot
dacumeals. In the cese of one of the experts, althongh the judge held that Counsel
had acted unreasonably and negligeatly, he was pot confident that any costs had
been Lwown away, as the wasted time was 30 insignificant. In the other case, o
wasted costs order was mude against only one of the bamisters, and the costs
wasted were those of securing fhe attendance of one expert witness for half a day.
The time speat in the wasted costs heating?? was therefore wholly disproportionale
to the wasted costs in question. If the point of the wasted cosls enquiry, which was
initisted by the Court, was to have bees to remind ths Family Bac in general about
their obligatians to the Cout, (hat conld have been doae in a far mare economieal
way.

Thero are other cases where the wasted costs sought or awarded wexe specified
and were tivial. In Re Horry Jagdev & Co,® the court ordered the respomdent
salicitors to pay £1,816.09, but the Court of Appeal considered that the order was
famlly flawed and quashed i, A similar result was reached ja R v Lawrence,™
whege the Court of Appeal quashed an onder for wasted costs in the sum of £1,500.
In two ceses where the lawyers failed to tum up to a hearing, wasted costs arders
were made, £250 in R v Rodney,™ and £750 in R v Secretary of State of the Home
Departmenl, ex p Mahmood  ‘The wasted costs in re Sternberg Rood Taylor &
Gill (a Firm)® were £1,237.48, end in Re a Solicitor (Wasted Cosis Order)®
£7217.88; both orders were nnsuccessfully appealed. If such sums were claimed in
ordinary litigation, they would be small clams cases, the cosis of fighting them
would not bs recovered, and it is highly unlikely thal anyone would actuslly think
it cost-effective 10 bring them. Nor would any appeal be made, whatever the result.

The imgpression desived from the reported cases is that the costs of the wvasted

costs enquiry often ontweigh the smoumt awarded, althowgh it is based on
relatively few cases. The experience of BMIF, which insures all barristers, Is much
better evidence. Their figures for the five policy years 1994 to 1998, net of any
recoveries, are as follows,

ibld 4951

[2004] 2 WLR 1007.

Not cast, a the Coud did oot allow aay of the bamisters 10 claim feos for the wasted costs hearing
The Times, Augas 1Z 1955,

{1994]) CLY 10L&

{1997) PNLR 489, CA.

{1999] COD 119. .

The Timas, fuly 26 1999. The case is peported as R v Qa9 [2000] PNLR 137, which records the
waned costy 52 £1,300.

[1996) FLR 41,
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Year Number of Successful claims Aversge paymeat Number of Averrgs corts
claims (Judgment o pex soccessful chaiims where  of thoss where

settlement) claim cosls incurred  incaured
1994 102 33 £5.855 23 £4,800
1995 85 23 £4,423 n £5,663
1996 14 18 £5,866 23 £9.261
1997 99 12 £2,709 40 £5,497
1998 45 20 £5434 12 £16,128

Thus over five years, BMIF have paid ovt in clamas £568,748, at the cost of
£848,868, which is £1.49 for cach pound recovezed.3® The tee position is surely
yery much worse, becanse in most cases (be applicant fails to obiain any award, but
will incur costs in atempting to do so. The small size of many of the claims is also
notcsvortiry. OF the 475 applications, the wasted costs songht were Tess than £2,000
in 197 ceses, and beiween £2,600 and £20,000 ia a further 2163 It should be
emphasiscd that these figures are for the five years after the Court of Appeal in
Ridehalgh had atternpted to lay down guidelines to disconrage spplications which
would be more expensive than the wasted costs which were in isgue.

Judge-initiated applications

Compared with ordinary litigation, the wasted costs jurisdiction has a mumber of
serigus burdles, which affect the applicant probably more than the respoudent,
quite apart from the disproportionate cosls involved, and T will consider them in
this and the following sections.

The firsi hurdle is that wasted cosis jurisdiction can be out of the control of the
litigants, as the Court itself can initiate a wasted costs application. The non-
respondeat party wili almost inevitably be commiticd to the exgenditure of costs
which he did not choose and does not axise from any conceivable fanlt oa his
part.® The Court of Appeal in Ridehalgh cautioned against judge-initiated
enquiries in moderate terms: ™

fn strsiphtforward cases (such as failure to appess, latemess, negligonce leading o 20

otherwise avaidshls sdjoumment, gross repetition or exireme slowness) there Is 0o reason

why it should nol do z0. But save in the most obvious cese, courts should in our view be
slow to initiste the inqoiry.

I have found only one reported example where it is entirely clear thal judges
imitiated the enquiry, which may suggest that the courts have properly followed the
indications in Ridehalgh. However, in very many reports it is just notclear whether

30 Theﬁgnumaybedimudhylhcfmmm:wﬂedmwmdmmynubcmpmm
BMIF, particolardy in small ¢uses whors thero ls £250 deductille.

31 Ther ware also 49 cares were Lhe costs sough were between £20,000 and £90,000, acd the remaising
l‘jmuverm.ﬂm,ovumclmeﬁwyeupuiod,chhpammnwmmdcin:ﬂcuuwhm
ﬂ:couusnugmmmwum.ltnampwcmdtﬂﬂ;ﬁcuuw&mﬁ:m
sought were between £2.000 and £20.000 & an avoeags of 4,194; 11 cases weoe fhe costs sougt
wrers betweon £20,000 sad £50,500 st an averzge of £21,779 pex case; and ane paymion! where me
than F90,000 wes soogh? which was sclifed 2t EA9, TS0,

92 Qivea the BMIF Agures vet out in the nex{ paragraph, cne would expect thet (e posls greally
outweigh the likely recovery. .

33 b 5 above, 238,
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the Court or a litigant is responsible, and it must be highly likely that the Court did
iniliate the enquiry in a large proportion of them, particularly criminal and family
cates, Re G and ors (childrer),’* where the Judge did lsunch the enquiry, had a

- pnixed cutcome aod it is a salutary example which suggests that Coucls should be
very cautious before doing so, It concemed a case of negligence leading to an
othrrwise avoidable adjournment, and argusbly fell squarely within what
Ridehalgh permitted However, after the Judge inilisted the enguiry, he was
sncprised with the substantisl submissions generated from what be thought was a
simple point, and made a wasted costs oder against only ane of the four berristars
and in respect of only one of the two charges, The time spent in the wastad costs
hearing far outweighed the wasted cosis.

A much clearer picture is given by BMIF’s statistics behween 1994 and 1998
inclasive. In Lhat period, the number of jodge-initiated enquiries were 4, 5, 10, 14,
and 16, This is a little over 10 per cenl of the total of wasted costs applications.
One would expect that the greatest impact of the Woolf reformns on this jurdsdiction
would be to encourage judges to initiate wasted costs applications, given the
emphasis on the court being proactive, and thus the fgures since 1998 may well be
very moch worse. The outcome of such enquirics has been yery poor. Of the 49
applications, wasted costs orders wexe made in only 6 cases, ignoring those
quashed om appeal, a success rate of 12 per conl compared with 24 per ceat far the
wasted costs jurisdicion as a whole. BMIF paid £13,450 in wasted costs, with total
defence costs of £287,078.35 This is a cost of £21.34 for each pound recovered,
compared wilh £1.49 for the wasted costs jurizdiction as s shole. This is wholly
unacceptable,

"The party in whose favour a wasted costs order might be made may well not
wish a Coutt o initiate a wasted costs enquiry, because it may rightly feel that it is
not economic to do so, but it can do little to prevent the Court embarking on 2
frolic of its own. But the greatest injustice Is to the respondent lawyer. The same
judge will both initiate the enguiry and come to a conclusion at the end of it. No
other tribunal would be allowed o be prosecutor, sitness and judge, and it is in
principle wrong thet our courts should be forced to act in a way which is arguably
in breach of patural justice. It may also be in bregch of Article 6 of the Butopean
Convention on Human Rights3 now epshrined in Haglish law by the Homan
Rights Act £998. These problems appear in a lesser way if the Court suggssts the
making of an cuquiry. Bven if e enquicy is whally driven by the applicant, die
judge may still be 8 witness. The law requires that the judge who deall with the
undetlying action should also hear the wasted costs application.’” The reason
behind this rule is the Iaudable alm of saving costs,?® and becauss the judge will be
in the besl position to assess thc lawyers conduct,¥ bul the remll 15 thal the
hearing daes nol appear to be as impartial as it otherwise would be. We have thus
eaded up with a jurisdiction in which jusfice is administeced less fairly than in
normal Litigation, but which in practice is far more expensive for the beasfits
gained. Appeals are discouraged,® which attempts to save costs at the price of

34 Se: text sl 022 shove.

35 The other party to e litigation will ocrmally atso incar costy, go the tue position is very tuch worse.

36 Foran analogy, o2 the courts-mastis] ceve of Findiay v UK (1997) 23 EBRR 211

37 Bahaf v Rashidion {1985] 1 WLR 1337; Re Frendicra Holdings Ltd, Tha Temes, December 4 1935;
Re Merc Froperly Lid, The Times May 19 1999,

38 Bahai v Raskldan [1985] 1 WLR 1337, L346.

39 Fryer v RICS [B)00] Llayd's Rep PN 53, para 40.

40 Wall v Lefever [1998]) 1 FCR 605, Fryer v RICS §2000] Licyd's Rep PN 534 al parz 39, both CA.
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further polential injustice. If the wasted costs application is befare the Court of
Appeal, then it is difficult to see how the loser can even appeal in any sensible
way.

Procedural difficulties

It would appear that a nummber of wasted costs applications fail, at least on appeal,
as 2 result of a failurc to follow the carrect proceduse. Thus in Re Harry Jagdev &
Co™ the amount awarded was not specified, in Livingstone v Fraszo* the salicitars
were not given an opportanity to show why the wasted costs arder should got be
mede, in Kilroy v Kilroy® the judge bed failed to identify the conduct which was
improper, unreasonsble or negligent, and hed fuited to assess the costs which kad
been wasted, and in R v M (Wasted Costs Order) the judge bad failed to address
the issue of causation, One may think that this is the fault of the lawyers, _mlh.':r
than the inherent natre of the wasied costs jurisdiction, as (e procedure i Laid
dow in the cases, in particular in Ridekalgh,* snd it is hardly » arificism of the
uecessary and proper procedural safeguards if edvocatcs and judges do mot
adequately Jook up the law*S before embarking on an enquiry. However, itis fair to
say that “making an spplication for a wasted costs arder Is not siraightforoand."#?
Sach difficulties can only encourage appeals on technical procedumal grounds,
slthough some of them fail 4

Procedural defects can sometimes yesult from the fact that an spparent error
comes to kight, and en appYcation is then immediately made for wasted costs. An
example is § v M,% where the application was made noar the start of a hearing after
a vital allegation of forgesy had been withdrawn, without any or much notice, due
to leck of expert evideace. The order bo show cause was made without a statement:
of what the lawyers had dome wrong, and without sakisfying the requirement that &
strang prima facie case had been made before the respondent lawyers were called
upon.

1"[‘lm wasled costs jurisdiction is summary, This shonld miligate against the costs
of the exercise being greater than the benefits, but it docs nol mean that the
procedure is not withont its complexities. Indeed, under the Civil Procedure Rules
therc are fowr stages (althouvgh the second and third may be combined): the
applicant notifies the respondent of what be has done wrong and the costs gought;
the court gives directions for summary disposal; the Court should then cansider the
application and be satisficd that there js material so that a wasted costs order is
likely and the proceedings are justified; and there is finally further consideration of
the matter aftes (he respondent has put his cese.®

41 The Tones, Angusi 12 1955,

42 [1997) CLY 604.

43 [1997] PNLR 65.

44 [2000] FNLR 214. i

45 nSaan.Muu:,ofcnmgmﬁndydﬂﬁcnlljnﬁadieﬁmmsmudnnlluumwhimdnm
BumﬂmnwdmmmpmﬂvCamﬂmLmn‘mBamngk.a;Mam’n[lgmlWIRSQSande
Ereniigration Appeal Tribunal, ex p Gulbamer Gulsen [1997] C0OD 430.

46 Salmlllnlh:abdmdneleﬂlnBuuh(:mcgl!nlbeﬁm«ﬁdmd‘ﬁelm:r),lnd&:an.ldndm

47 Flenley and Leech, note 1 above, h 113, )

48 Fg Re o Soficilor (Wasted Cosis Onder) (1996) | FLR 40; Woolwich Bullding Svcieiy v Fiseberg
[1998] PNLR Z16.

49 [1998] 5 FCR 645.

S0 CPR part 41 practice direction soction 1L
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There are four consequences of this summary procedure which ghonld give
serious concern to any litigant comsidering making an application. First, the
application may be struck out if it becomes too complicated As the Conrt of
Appeal stated in Ridehalgh, -

&t the stage of initia spplication, when e court is inviled 1o give the legal represoatative an

ity to show cause .. [t]he costs of the inquiry as compared with the cosls claimed
wil] always be one relevant consideration .. . judges may not iofroquently docide that fusther
proceodings are ot likely to bo justified.s)
At least at such an carly stage, the applicant should have speat comparatively litde
in costs, In complex caxes, this sart of consideration may take place later, the
outstanding example of (his being re Freudiana Holdings Limited ™ At the stage
the applicaticn was struck out the respondent’s costs had resched £400,000. The
spplicant’s lawyers were blamed for making the application oo complicated, with
meny allegations including ones of dishonesty. It has been cightly pointed out,
lhough, that “it will be in the interests of those defending such epplications to
emphasize the extont to which a bearing will be long and cumbersome, dealing
with many issues, and ultimately unlikely to produce a clear conchision.'™ Indeed,
the affect of the law is to encourage respondent lawyers to take ag many points as
they can. .-

Secondly, even st the final stage, the court is not obliged to make an order, even
if improper, inreasonable or negligent conduct end the causation of wasted costs is
made out, althongh there have to be sustainable reasons to do s0.7* It must be
unusual for an applicatian to fail for this reason, but it is a further bazard ths
applicant must face. A rare example Is R v Secretary of State for the Home Office,
ex p Tim Fot Wong,™ where the respondent acted unreasonably in failing to come

.off the record when legal aid was withdrawn, but no wasted costr order was made

because otherwise the point which caused the applicant to win might never hava
come Io light amd an injustice would have been done,

Thirdly, ane effect of the swnmary nahire of Lhe wasted costs procedure is that it
is difficult to seitle applicstions. There ix a good reason why fhey should be
disposed of swiftly, which is that evecyone, including the fndge, will still recall the
details at the hearing, g0 less will need to be explained to the judge and there will
be less room far dispute aboyt whal was said ® Furthermore, it is of course
peamissible for the parties to seitle a wasted costs application,>? and the Conrt of
Appeal has approved a procedure for informing the court of such a setilement by
short writfen siatemoats.™ Bul in practice compromise is much harder to achieve
becsuse of the sumimary nstare of the procedure, While sheer lack of time js
probably the most important factor, the abseace of the nonmal provisioms for
mediation or part 36 affers or payments does not help. It is common experience i
most actions which are foaght that the costs are significant compared with what is
at stake, and it is therefore extremely important that the parties should have every

51 n 5 sboye, 239.

51 The Thmer Deocmber 4 1995, The figure of £400,000 doss ot appesr in this report, but see Flealey
ad Leech, n | above, at 11.8.

33  Flenkey and Leech, ibid at 11.9.

54  sen Ridefalph v Horzafleld, 5 sbove, 239,

55 [1995) COD 331.

56 Sec I Re Merc Property Lid, Tha Tomes May 19 1999,

57 Though presumsbly ot an spplicstion inltiated Yy the judga, see Re o Barrister (Wasted Cosix Order)
{No 1 af 1931) [1993) QB 23,

S8 Monganilla Ltd v Covton Propery and Invasiosnts Lid [1997] 3 FCR 387
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gity to seftle their dispute. Wasied oosts applications, which are in any

gmm“g expensive for the sums at stake than normal professional negligence
ions, do not have such effective opportumitics. _ .

alml’uuﬂi:]y, a wasted costs order is only made in a clear case.’? In practice this is
likely to mean that it is hacder to establish negligence in a wasted costs application
rather than a normal action. A dispassionatc consideration of the six sppeals in
Ridehalgh® where none of Ihe lawyers were copsidered to have acted
nnreasonably, improperly or pegligently, suggeats [o me at any rate thet the Court
was being charitable to many of the respondent lawyers, and fhat the same n.-.sult
may nol have been reached in an ordinary pegligence action, The position is
pethaps mare complicated in the substaotial body of cases where the respondent
lawyers are criticised for bringing actions which are an abuse of process.
Ridehalgh,® suggests that it is not easy to define a case which is an abuse, rather
than merely being hopeless, but it is not hard to say which is which. ¥ do not thiak
that experience bears this out: jt is in practice quite difficult to dstermine whether a
case is an abusc of process. &

Privilege

In the rarc case in which the lawyer's clients indiate an application for wasted
costs, privilege wilf have beea waived. In the more mormal case, where the
application is made by the opposing party, the privilege will not be for the lawyer
(0 waive, and his client may oftan be unwilling to do z0. The consequesces werc
made clear in Ridzhalgh:
fird themselves al & grave disadvantage in defeading their
E&&iﬂmﬂ: to movedl whal advice aod warmiogs they gave, whal
Instructions they received , .. Judges who are invited 1o maks or contemplate making » wasted
costs order mu mzke Full allowance for the inability of respondant lawyess to tell the whole
story. Where thare is room foz doubl, Gic respondent lawyers arc eptitled to the beoefit of il It
is agaln anly when, with ail sllopances made, » lawyer's cunductofmc:gdmssmqum
plainly ugjustifishle that it can be appmpriate to make 3 wasted costs order!
I do not think that thege principles could be faulted. However, the difficulty cansed
bg privilege ﬁmdmenuql:;rn re‘:nains. The respondent lawyer may still sufff_:r 'fmm
not being able to explzin what happened. On the other hand, the applicant is in an
even less enviahle position, He has no idea whether Euvu::ge will or will ol be
waived, and if waived what it might show; it is d.xfﬁc\m_ to predict how the
respondent lawyars might attempt to rely on privilege, @pofmble to know whether
privileged matesial actually provides a defence, and in primciple uapredictable bow
the Court will make allowances for privilege. ) ) .
Privilego is relied on from time to Hme.® Two cases in particular illustrate the
problems which may oceur. In Walter v Neville Eckley,® the plaintiff sued the

Lefwyer 1 FCR 614C.
?gud;'wumlﬁmm:mﬁxdhlmmmmdLulahow,pm4—58.4—88.4—l01,
G—SHTInd;il
o 5 shove

v Jackyon and Powell, n 1 shove, ot para 4-106 and 3-22, and sfso
?Mﬁmcgmorw {0 December 1997, unreportad, summarived in Flanley and
Leech, o 1 above, paa 31-31 and 11-32
& n 9§ above, 37.
64 Seeeg Sv M 1199613 FCR 664,
€5 [1997] BOC 331,

32 83
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The Modern Law Review (Vol. 64

defeadant liquidator far sefling at an undervaloe the premises belonging (o his
company which was in liquidation. An application for discovery was dismissed as
misconcejved, and another application was mede against the plainhiff’s solicitors to
pay the wasted costs porsonally. The registrar made a wasted costs arder despite
the solicitors swesring fhat they had relied on Counsel’s opinion, which was
privileged. Sir Richard Scott V-C held that the registrar was wrong Lo make a8 costs
order based on speculation that counsel’s epicion would not have helped the
salicitors. By the fime of the appeal, however, privilege had beea waived. The
Jadge held that the golicitors were entitled to sely on counsel’s two opinions,
although they wese wroag in material respects. However, afles the last of the
opinions, further evidence came to light which shonld have csused the solicitors o
recansider the decigion to make a discovery application, with or without counzel,
and the wasted costs arder was therefore affirmed op different grounds. Thus the
regisivar was right for the wrong reasons, as the perfectly proper reliance on
privilege, which shounld have provented an order being made, did not in fact relate
to matters which would provide the solicitars with a defence. :

In Tolstay Miloslavsky v Aldington,% the different views of the first instance
judge and the Court of Appeal on the fact that there had been no waiver of
privilege was a very significant factor in reaching opposite conclusions. The Cournt
of Appeal made & wasted costs order against Count Tolstoy’s solicitors for
improperly muoning a hopeless casc in very exceptional circumstances, The
question in that case was whether privileged matter might provide any exculpation
ar suggeal that there was additional matesial which bad not been placed before the
Conur. In principle, surely, this omght just be relevant. It is not perhaps entirely
Tanciful to suggest that a witness supported the claimenix admittedly very weak
case, bul was unwiflling to swear an affidavit to help resist the application to strike
out

The solution adopted in the new Civil Procedure Rules, part 48.7(3), was to
permit the court to direct that privileged documents were to be disclosed. This
solubon rides roughshod over an important principle of jostice, and, it may be
thought, replaces oms infustice with a greater one:. In General Mediterranean
Holdings v Patelf Toulson J held that privilege was not a rale of evidence, but a
fundamental principle of the substantive law, which could not be ovemridden save
by express language or necessary implication, which he could not find in the Civil
Proceduce Act 1997. As a result, he struck out the new rule.

Contribution

This objection to the wasted costs judsdiction is perhaps the least important
because 1 have found no reported casc where it appears to have been 2 real issue,
snd in practice there is a solution to what would appear (o be a mostly theorctical
difficulty. Suppose one legal representative, say the salicitor, is the respondent to a
wasted costs ordez, and he seeks a coatribution from another legal representative,
sey 8 barrister. How can he do this?

The normal mothod in an ordinary action would be to seek a contribntion under
the Civil Liability (Contribution) Act 1978, This might be done at the time of the
wasted costs application. Altematively the respondenl solicitor has two years

65 [1996) 1 WLR 736, 746, 74K, and 749,
67 [1999]13 ALER 673,
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thereafter before kis action is statite-barred: this will menn‘he 'dm-.s not hav? to
Isunch inlo contribution proceedings without time for c_og:snde:mg whether it is
cost-effective; on the otaer hand it coatradicts the sparrt of the waal_:eq costs
juisdiction, which is in favour of 2 summary determination. However, it 13 vexy
donbtful whether any such action is possible as a matter of Iaw. The Act statés im
subsection }{1): -

i :inre.lpcotofanddamngeaulfaed by ancther person mSy eCOVeT
i?IT‘"’ol11‘l:1[;;-1::!‘:::1::.1 Ea-:nl: any olber person Lsble in respect of the same damage.
Subgection 6(1) provides that:
perren is i i of any damsge far the oses of this Act if the person who

:.lﬂ-&md i:. hﬂbtl: ;:ur;sﬁ mcozar mmmﬁoup?ri:uﬁn him in Tespect of thal damage

(whatever the lagsl basis of his lishility whetiter tart, breach of contruct, breach of trust or

otherwise).

The applicent solicitor would not hsve beea ‘entitied’ fo recoves compensston
from the basrister, as the jucisdiction is discretionary. The wordiag aof section 51(6)
of the Supreme Court Act 1981 states tha) the “the Court may disallow or (as the
casc may be) order the lepal or other represeatative _cunqemcd to meet .., wasted
costs’. There is also express reference to discretion in Ridehalgh and other cases.
“The word "entitled” would appear fo be important ® o .

It can be srgued that there is an altemabive to 3 normal coatribution claim.
Pursuant to section 51(6) of the Supreme Court Act 1981,% the Cowrt m{.ghl_makc
in the applicant solicitor’s favour a further coats order by way of confribution o7
indemnity against the barrister, as such an order would be in respect of wasu?g
costs "incimred by a party”. In the noreported case of Fletamentos v _Etj?alm.
Simon Brown LT thought this was not correct; Momit LT considered that it may be;
but both opigions were brief and obiter. Ceriainly, any such argument faces the
formidable difficulties that a wasted costs arder cannot be made in favour of B noen-
party,”! save under the Inhezent jurisdiction,” which of course requires the proof of
senous misconduct. ) ) o

There may be practical solutions to these difficulties, Two possibilities werc
raised by Counse! in Fletarnentos, and are mentioned mlhqut com;nent by Simon
Brown LJ. The court cen imitiate a wasted costs application against the. second
lawyer of its own motion. Howevey, the Court would nc')rma!ly be interfesing with
the decision of the applicant that it was ot worthwhile to seek costs from the
second lawyer as well as the First. Alternatively, tho applicant should be teken to
bave waived such part of thelr entitlermmest az would propedy have beea
recoverable from counsel This is cven mere objectionable; it in no way solyes
the problem; it is wholly contrary to aormal common law rules in contract and tort;
and it encourages the proliferation of pacties and thus costs io this already costly
jurisdiction.

! In practice, jt is pot that uncommon for a Court to order that oos logal
feprescatative pays x per cemt mmd amother y per ceat of the wasted costs. For
instance, in R v Secretary of State of the Home Depariment, ex p Begwm, 7 the
solicitors wrongly relied on Counsel's opinion in & judicial review application thet

68 See Lister v Thomwon [1987] 1 WLR 1614,
6 e the stautocy section mumnlgg?md costs arders.

70 Court of Appesl, 10 December .

1 R ¥ Comden London Borough Coancil ex parte Marfin (1997} 1 WLRS9.
71 R¥y Appeal Tribunal ex p. Gulbamer Gulten [1997) COD 430.

7 [1995] QOD £76.
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The Modern Law Review [Vol. 64

material letters did not have to be put before the Court. The barister had to pey
three-quarters of the wasted cosls, and the solicitors'a quarter.

An illogical sofution

Perhaps the fundamental flaw of the Wasted Costs jurisdiction is fhat it is an
attempt lo remedy what have heem two other defiecis in the legal sysiem. First, there
is the prnciple of advocate’s immunity. There is-a fundamental coatradiction
botween this immuaity, and permitting the recovery of wasted costs sgainat an
advocate Tor his conduct in court and what is intimately connected with it. There is
@ similsr tension between denying any duty of care by a lawyer to his client's
opponent (save in exceplional cases), and permitting the later to recover wasted
costs from the lawyer. It is no real justification to say that the duty is owed to the
Court, Secondly, there is the unjust legel aid provision thal neither the Legal Aid
Board sar the Jegally aided litigant who loses will normally have to pay costs to his
successful opponeat, which has little more logic than saying that a legally aided
defendant should not have to pay damages,

Without these two principles, the wasted costs judsdiction would be invoked far
less often.? Abseat the protection of Isgal aid (now commumity legal sarvice
funding), the injured litigant could recover costs from his opponent, and through
him, by way of assignment or bankruptcy if necessacy, he could acquire a cause of
action against his opporeat's lawyers. Without immunity, Lbe opponent could
recover the costs e bas had to pay to the injured litigaat, and his own wasted costs,
from his lawyers,

As it has existed up to now, the wasted costs jurisdiction is fundamestally an
edditional liahility a lawyer will have to bear if he acts for a legally aided Htigant.
The Court in Ridehalgh was alive to this issue: “Jt is incumbent on cowrts to which
applications for wasted costs orders are made to bear prominently in mind the
peculiar vulnerability of Jegal represcatalives acting for assisted persons' 75 But the
point remains that most applicalions are by one party against he legal advisers of
his legally aided opponeat, and that it is difficult to see why a party would ever
make s wested costs application against his opposeat’s lawyers ucless (he
oppoaeat was legally aided or impecunious. .

Now advocates’ immnuity has been abolished, oae past of this fatal mechanism
will go. The govemmeat’s preferred solution to the problems of legal aid is con-
ditional fees, While this has received widespread opposition, onc small incidental
benefit should be to reduce the number of applications for wasted costs made by
partics against their opponenis' solicitors, because ths litigant himself should have
insumnce to cover such costs. 1t is Lo be hoped that the cours will also curb their

entirusiasm for a judsdiction which has beea shown by experience to be inherently
defective.

+

74 ‘There arc 3 few cavey where the bosing 13 impecunious, such as Tolstay-MAoravrky v AtdIxgtan
[1996} | WLR 736, i i

75 15 sbove, Z34. A poinl repested in Wall v Lefever [1998) 1 FCR 605,
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LEGISLATION

Democracy by Default: The Representation of the
People Act 2000

Heather Lardy*

:.3’?'_ Hlectoral law reform plays a significant part in the cucent govemment's

2 the voting system for Buropeao Parlismeatary elections, and the report of the N
= Communﬂtgc {‘m political party funding and election campaign c:_;pcndxnme bave all
Al pecessitated consequential changes fo the law govering elections. Perbaps less
~ visible, however, gre the changes to the law governing parliamentary and local

* programme of constitutional development. The devolution settlements, reform of
)

Act 20002 This ststote implements the recommendations of the Howarth Working
% Party on Blectoral Procedures, cstablished by the goverumeal in early 1998 to
¥ conthuct a broad review of electoral lsw and procedure, with particular emphasis on
declining rates of participation at elections.” The RPA 2000 secks to encounige
voter participation by modemising the systzm of electoral registration, by
#7  providing for postal ballots on demand, and by authorising the use of experimental
~i ‘meihods of voie-casting and counting at local electlon.v._.‘ The statute does mot
% consolidate the law contained in the esadier Representation of the Pecple Acts,
T instead making major amendments to the RPA 1983. ‘This notc comments on the
;, _ main provisiens of the Act, offering the view thet its reforms, while genesally
% weclcome, may be undennined by their neglect of basic issucs of principle
3 soncerning the enjoyment and exercise of the right to vote.

£ *Ugvensity of Aberdsey Thanks to Angus Campbell, Oonagh Gay and sa anonymous refires for thels
-4 . comments on earlier drafix. Any remaining enors are mine.

< 1 Seolisnd Act 1998, s3 1-18; Goysmmeot of Wales Ac 1998, sal-15; Northern Lrciand (Ebections)

. ! Act 1998, 531-5; Burupesn Parlismantary Elections Act 1999. The pooposals of the Cammittes on

¥ Standardy jn Pubilc Life (Neill Comntiftes) In its 5th repagt, The Fioufing of Politieai Pn'm:al(Oc{ohl
1993, Cm 4057) s implemented by the Political Parties, Blections and Referondums Bill 2000.

-, 2 Heeafter ‘the Act’ or "ihe Z000 Act’ or ‘RPA 2000'. 'RPA’ is wsed thooughout to denots #

Represantetion af the Propie Act

3 Pinal Repori of the Warking Party on Electvral Procrdires Home Office (.)ctnbu 1999. The

Govemment cloaly directed the Howarth Working Party (o hava n:gan! to ‘the Governmeanl's

cnmmﬂmi.nmulhmdmomﬁcpm.ummedmmbypuﬁcmmmgkcmusn:ﬂ

. Iwelv,hnshowamdyduﬁ.uemsmb!rn(ym'.ml.l.‘[haS::luc!&mnnl‘uon]{me

B Affxiry isyued 1 mport op electorsl law during the deliberations of @i Working Party, whick was also

2 focnsed m the peod € increass voter hrnool: Klecforel Law and Adwdristratian, Select Coamuilice

Homn Afisiry Rourth Report 1997-98.
4 ‘?h.l\cubnonnhimmmmh:o:ptwiﬂnm which sre oot dlscussed They concem service voters

] (s7) asistaace for pertially-sighted Yaters (513) and free delivery of elsction addrasses 31 Grearer

London Awharily elsctions (s14), In sdditioo, the Act amends the RPA 1983 10 2dd a oaw offence of

- m,-h:;lil.w slements nbuE'ﬂ a candidaie"s mame ar addres i pamioation g (RPA 1983, s63A
7 inserted by RPA 2000, Sched 6 para S): this is to phug & gap leh by (e Registration af Politzal Parties
’ Act 1998, wﬁlnhhckladunlyﬁnpmhlumcfnﬂ:hﬂnap_wgmmdmghmffhclms_\cl
will be superseded by Part X of tae Pelifical Parties, Electiont sod Referendums Bl 2000.) Forging

v RPA 2000, Sched 6 pasa 5.
..‘" Modemn Revicw Limdted 2001 (LR $4:1, Prblished RAlzciwell Publisheys,
;i-c T e s O4 1TF 103 150 hiain S, Biatien, MA GRI4F, USA. 63

govemnment elections which have been enacted in the Representation of the People

- Lhe xignature of an sgsentor to 3 pominafion, or exteating it doplicitowly is als wade an offence by
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