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Bills Committee on
Independent Police Complaints Council Bill
Response to issues raised at the Bills Committee meetings
held on 28 March 2008 (2), 15 April 2008 (2),
24 April 2008 (1) and 8 May 2008

Purpose
This note provides information in response to a number of issues
raised by the Bills Committee at its meetings held on 28 March, 15 April,
24 April and 8 May 2008.

Name of the Independent Police Complaints Council (IPCC)
To consider amending the Chinese version of “Independent Police
Complaints Council” in the Bill along the lines of “監察投訴警方獨立委
員 會 ” or “ 監 察 警 方 處 理 投 訴 獨 立 委 員 會 ” or other appropriate
formulations and to consider amending the English version
correspondingly
2.
We have consulted the IPCC on Members’ suggestion. The
IPCC prefers to adopt the name “獨立監察警方處理投訴委員會” so as to
reflect its role in monitoring the Police’s handling and investigation of
complaints against members of the police force. The IPCC considers
that its existing English name can be retained.

Secretary and Legal Adviser of the IPCC
To consider determining the pay point of the Secretary and Legal
Adviser and advise the Bills Committee accordingly
3.
Clause 5(1) of the Bill provides that the IPCC must appoint a
Secretary and a Legal Adviser on terms approved by the Chief Executive
(CE) on the advice of the IPCC. In other words, the CE needs to take
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into account the IPCC’s advice in approving the terms of employment of
the IPCC Secretary and the IPCC Legal Adviser. This ensures that the
IPCC’s views and considerations will be taken into account and provides
for flexibility in determining the appropriate terms of employment of the
IPCC Secretary and the IPCC Legal Adviser in the light of the prevailing
circumstances.
4.
On the approval of the then Finance Committee (FC) of the
Legislative Council (LegCo) in 1985 (see the paper for the then FC at the
Annex), the existing post of the IPCC Secretary was ranked at
Administrative Officer Staff Grade C (Directorate Pay Scale Point 2, i.e.
with a monthly salary of $115,450 to $122,600 with effect from 1 April
2007). In its submission of 16 May 2008 to the Bills Committee, the
IPCC suggested that the Secretary to the statutory IPCC should be ranked
at the Directorate Pay Scale Point 3. We are considering, in consultation
with the IPCC, the justification for the proposed upgrading in accordance
with the established mechanism.
To consider amending the Chinese version of “Secretary” as “秘書長”
5.
In its submission of 16 May 2008 to the Bills Committee, the
IPCC suggested that the Secretary to the statutory IPCC should be retitled
as “Executive Director” and should be a member of the statutory IPCC.
6.
As mentioned in paragraph 4 above, with the approval of the
then LegCo FC, the existing post of the IPCC Secretary was created to
head the IPCC Secretariat to service the IPCC. The IPCC Secretary is
responsible to the IPCC chairman and members for the overall
administration of the IPCC Secretariat and for providing the IPCC with
effective support in monitoring the Police’s handling of complaints
against members of the police force. Specifically, the IPCC Secretary
performs the following duties, under the direction of the IPCC (a) overall examination of the handling by the Complaints Against
Police Office of complaints by the public and vetting
investigations into such complaints;
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(b) formulation of policies and recommendations regarding matters
to do with complaints against the Police, and the handling of and
investigation into such complaints;
(c) liaison and consultation with the senior management of the
Police and other departments concerned;
(d) administration of the IPCC Secretariat; and
(e) controlling officer of the IPCC Secretariat Head of Expenditure.
7.
As the main functions of the existing IPCC Secretary are to
provide administrative service and support to the IPCC and to execute the
directions of the IPCC, and the Secretary to the statutory IPCC is
expected to continue to carry out similar functions as an employee of the
IPCC, we do not envisage any practical needs to appoint the Secretary as
a member of the statutory IPCC.
8.
On the Chinese title of the IPCC Secretary, we are agreeable to
the Bills Committee’s suggestion of amending it as “秘書長” (with the
English title to be amended as “Secretary-General”), which appropriately
reflects the nature of the duties of the post. In this connection, we note
that the executive heads providing similar administrative support to many
existing statutory or advisory bodies carry the title of “Secretary-General”.
Examples are the Secretary General to the Hong Kong Examinations and
Assessment Authority, the Secretary General of the Legislative Council
Secretariat and the Secretary General to the Joint Secretariat for the
Advisory Bodies on Civil Service and Judicial Salaries and Conditions of
Service.
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Composition of the IPCC
To consider allowing non-government organizations to nominate
candidates for appointment to IPCC by the CE; to consider specifying
in the Bill that some IPCC members should come from certain specific
sectors and providing that the LegCo Members to be appointed to IPCC
should be elected from among LegCo Members; to consider specifying
in the Bill that a certain number of persons with management
experience or expertise should be appointed as IPCC members
9.
As we have explained in LC Paper No. CB(2)810/07-08(01),
appointments to the IPCC are made on an ad personam basis. In
making such appointments, we are guided by the principle of selecting
the best person for the job, having regard to the functions and nature of
business of the IPCC, and an individual’s integrity, ability, experience,
expertise and commitment to public service. We shall continue to
observe this principle in making appointments to the statutory IPCC. To
facilitate the IPCC’s effective discharge of its functions, in considering
appointments to the IPCC, we shall also have regard to potential
candidates’ background to ensure a balanced composition of the IPCC,
and to avoid any real or perceived conflict of interest. During the
appointment process, we shall give careful considerations to all
potentially suitable candidates, including self-nominated candidates and
any candidates put forward to the Administration on recommendation.
With the foregoing, we do not see a need to stipulate in the Bill the
specific sectors from which IPCC members should be drawn.
To consider the suggestion of extending each term of appointment of
the Chairman of IPCC to a longer period of time, say three years
10.
The existing clause 1 in Schedule 1 to the Bill provides that the
Chairman, Vice-Chairman and members of the statutory IPCC are to be
appointed for a term not exceeding two years and are eligible for
reappointment for a further term or terms not exceeding two years each.
Taking account of Members’ comments, we propose to amend this clause
to provide for a term of appointment or re-appointment not exceeding
three years for the Chairman.
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Financial allocation to the IPCC
To consider subsuming the annual financial allocation to the statutory
IPCC under the operating expenditure envelope of the Director of
Administration
11.
In discussing with the IPCC the administrative arrangements for
the statutory IPCC, we have suggested that the existing head of
expenditure (Head 121) for the IPCC be retained to set out the financial
provision available to the statutory IPCC, so as to underline the
independence of its operation.
12.
We have explained to the IPCC that under the Government’s
operating expenditure (OPEX) envelope approach, the operating
expenditure for such head of expenditure is allocated through the OPEX
envelope of the respective Director of Bureau as the envelope-holder.
Thus, for the financial provision for allocation to the statutory IPCC, the
OPEX envelope system requires the provision to be channelled through
the envelope of the Secretary for Security (S for S) since Security Bureau
will act as the primary point of contact between the Administration and
the statutory IPCC. This is by nature a matter of accounting practice.
S for S will not vary or adjust the financial provision allocated by the
centre to the statutory IPCC.
13.
The accounting practice applicable to The Ombudsman is
essentially the same. The financial provision for allocation to The
Ombudsman is provided to The Ombudsman through the OPEX envelope
of the Director of Administration as the Administration Wing of the Chief
Secretary for Administration’s Office (the Administration Wing) acts as
the primary point of contact between the Administration and The
Ombudsman.
14.
We have consulted the Administration Wing on the suggestion of
subsuming the financial allocation to the statutory IPCC under the OPEX
envelope of the Director of Administration. The Administration Wing
has advised that the arrangement as set out in paragraph 12 above is
appropriate and should be maintained.
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Information subject to the legal professional privilege
To reconsider the IPCC's suggestion of incorporating an express
provision in the Bill to provide IPCC with full and unrestricted access
to information pertaining to complaints investigation, in particular
legal advice on facts and legal advice on conclusions regarding the
facts, which were relevant to the classification of complaints
15.
In its submission of 16 May 2008 to the Bills Committee, the
IPCC put forward a new clause 20(2) as follows “Notwithstanding any claim of legal professional privilege, the
Commissioner shall provide the Council for the purposes of
performing the Council’s functions under sections 7(1)(a) to (c)
of this Ordinance with all documents between the Commissioner
and his professional adviser in so far as the same are relevant to
the handling or investigation of any reportable complaint.”
The proposed new clause amounts to a general abrogation of the
Commissioner of Police (CP)’s right to the legal professional privilege
(LPP).
16.
As we have set out in LC paper No. CB(2)829/07-08(01) and
CB(2)1689/07-08(01), the protection of information subject to LPP under
the common law, i.e. an individual’s right to consult his lawyer in
confidence, should be preserved. As we have previously emphasized,
LPP is the cornerstone of our legal system, and is enshrined and
safeguarded in the Basic Law. The Bill as currently drawn up permits
CP to consider waiving his right to LPP on a case-by-case basis. IPCC
will be provided with sufficient and relevant information pertaining to the
reportable complaint concerned for it to perform its function of
monitoring the handling of police complaints. In the light of the
foregoing, we do not consider the IPCC’s proposed new clause 20(2)
acceptable.
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Clause 7 – Functions of the IPCC
To review clause 7(1)(a) in relation to the word “manner”
17.
The dictionary meaning of the word “manner” is primarily the
way in which something is done or takes place, or a mode of action or
procedure. Therefore, with the inclusion of the word “manner”, clause
7(1)(a) spells out in detailed terms the parameters within which the IPCC
conducts its monitoring of the Police’s handling and investigation of
reportable complaints. In simple words, it sets out that the IPCC is
empowered to monitor the way in which the Police’s handling or
investigation of reportable complaints is done or takes place. It reflects
the existing monitoring function of the IPCC. Taking account of
Members’ comments (which in essence are consistent with the present
formulation of clause 7(1)(a)), we have no objection to deleting “manner”
from clause 7(1)(a) and revise its first part accordingly. The scope
remains the same, that is, the function of the IPCC is to observe, monitor
and review the handling and investigation of reportable complaints by the
Police.

Clause 13 – Complaints categorized as “notifiable complaints”
To consider consolidating clause 13 and the definition of “notifiable
complaint” in clause 2(1)
18.
Clause 13 is the substantive provision dealing with the
categorization of notifiable complaints. It is a mandatory direction to
CP to categorize a complaint as a “notifiable complaint” under specified
circumstances (i.e. where the complaint is not excluded under clause 9
and is not categorized as a “reportable complaint” under clause 10). It
should be retained as a separate provision to clearly spell out the scope of
“notifiable complaints”. Clause 2 is, by nature, an interpretation clause.
The definition of “notifiable complaints” (replacing the existing
“non-reportable complaint”) in clause 2 is descriptive to refer to the fact
that a “notifiable complaint” is categorized in accordance with clause 13.
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Litigation against the existing IPCC
To consider adding a provision in the Bill to specify expressly that
clause 38 would not affect the respective rights of the IPCC and other
parties that existed before the incorporation of IPCC in relation to
litigation between IPCC and other parties
19.
Clause 40(1) of the Bill provides that “The enactment of this
Ordinance does not affect the validity of anything done by, in relation to
or on behalf of the former Council before the commencement date”. By
virtue of this clause, the validity of any litigation instituted against the
existing IPCC will not be affected by its establishment as a statutory body.
Clause 40(2) further provides that “Anything done before the
commencement date by, in relation to or on behalf of the former Council
pursuant to or in connection with its functions has effect as from that date
as if done by, in relation to or on behalf of the Council”. It follows that
any litigation instituted against the existing IPCC, if it has not yet been
concluded, can be continued as being made against the statutory IPCC.
Taking Members’ comments into consideration, we propose adding a
provision under clause 40 to expressly deal with any legal claims made
by or against the existing IPCC that exist immediately before the
commencement of the Bill to the effect that their validity would not be
affected.
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