LC Paper No. CB(2)410/07-08(01)

Bill Committee on
I ndependent Police Complaints Council Bill

Responsetoissuesraised at Bills Committee meeting
held on 14 November 2007

Purpose

This note provides information in response to the issues raised by
the Bills Committee at its meeting held on 14 November 2007.

Examination of complaint cases by the Independent Police
Complaints Council (IPCC) and the IPCC Secretariat

To provide information on the number of complaint cases where the
case files submitted by the Complaints Against Police Office (CAPO)
were examined by members of the |PCC in 2006

2. As explained, IPCC members are divided into three sub-groups
to share out the workload of examining the investigation reports
submitted by CAPO. The IPCC Secretariat, before submitting an
investigation report to a sub-group, first scrutinizes the report in detail.
After scrutiny, it circulates the investigation report, together with its
observations and any clarifications and/or supplementary information
obtained from CAPO, to the sub-group for examination. The IPCC
vice-chariman and members of the relevant sub-group may request the
Senior Assistant Secretary of the IPCC Secretariat assigned to the
sub-group for additional information and/or clarifications pertaining to
the investigation report under their scrutiny. These requests are
normally conveyed by phone or in writing to the IPCC Secretariat.
Where necessary, the IPCC Secretariat will take follow-up action with
CAPO. If the IPCC vice-chairman and members of the sub-group
consider it necessary, they may examine the case files of the complaint
concerned at the IPCC Secretariat. The [PCC Secretariat does not keep
statistics on the occasions on which such examinations were made.



To provide information on the respective number of complaint cases
where CAPO's classifications were accepted/disagreed by the IPCC
Secretariat in 2006; to provide information on the respective number of
complaint cases where the recommendations of the |PCC Secretariat on
the cases were endorsed/disagreed by IPCC in 2006; to provide
information on the number of complaint cases where CAPO'’s
classifications were changed after IPCC provided its comments to the
Police; to provide statistics on queries or requests for further
information on complaint cases examined by | PCC members

3. The 2 114 investigation reports endorsed by the IPCC in 2006
involved 3 518 allegations. Among the 3 518 allegations, the IPCC
Secretariat raised queries/suggestions on the appropriateness of CAPO’s
classifications of 69 allegations. CAPO accepted the IPCC Secretariat’s
suggestions and reclassified 42 allegations, and provided explanations
and followed up on the IPCC Secretariat’s queries/suggestions on the
other 27 allegations. Following examination of CAPO’s investigation
reports, together with the amended classifications and CAPO’s
explanations on the classifications, for the afore-mentioned 69 allegations,
the IPCC endorsed the reports. Separately, the IPCC raised
queries/suggestions on the classifications of 6 allegations. CAPO
accepted the IPCC’s suggestion and reclassified 2 allegations, and
satisfactorily addressed or followed up on the IPCC’s queries/suggestions
on the other 4 allegations. The IPCC then endorsed the investigation
reports on these allegations. The major categories of
queries/suggestions raised by the [PCC/IPCC Secretariat with CAPO in
2006 are set out in the IPCC’s annual report of 2006, the relevant extract
of which is at Annex A.

To provide information on previous cases where |PCC disagreed with
CAPO's classification of complaints and made a report to the Chief
Executive (CE) and the CE’sreply to | PCC on the cases concerned

4. Under the existing IPCC’s terms of reference, where and when
the IPCC considers appropriate, it can make recommendations to the
Commissioner of Police (CP) or, if necessary, to the CE. Since the
[PCC was renamed from the Police Complaints Committee in December



1994, it has made two reports to the CE, one in 1998 and the other in
2004. Details of the two cases are set out in the extracts of the IPCC’s
annual reports of 1998 and 2004 respectively at Annex B. In the 1998
case, after the IPCC had made recommendations to CP and CP had
accepted the general tenets of those recommendations, the IPCC made a
report to the CE for information. The reply from the CE’s Office said
that the CE had noted the views of the IPCC and, reassured the IPCC that
the police force would continue to carry out their duties in a professional
manner and handle demonstrations in accordance with the law. In the
2004 case, the reply from the CE’s Office was reported in the IPCC’s
2004 annual report.

To provide information on the outcome of the seven complaint cases
discussed at bi-monthly joint meetings of | PCC and CAPO in 2006

5. For the seven complaint cases discussed at the bi-monthly joint
[PCC/CAPO meetings in 2006, CAPO satisfactorily explained and/or
followed up the observations, comments and/or suggestions made by the
IPCC. The IPCC endorsed the seven cases either at the meetings or
subsequent to follow-up actions taken by CAPO. As a result of the
[PCC’s questions raised at the joint [IPCC/CAPO meetings concerned, in
one of the seven cases, CAPO registered an additional allegation of
“misconduct” against the complainee and disciplinary action was
subsequently taken against the complainee for “contravention of police
orders”. In another case, apart from endorsing the classification of the
allegation of “neglect of duty” against the original complainee, the IPCC
considered that the officer-in-charge concerned had also committed
negligence. In view of the IPCC’s comments, CAPO registered the
officer-in-charge as an additional complainee and undertook further
investigation into the complaint. As the officer-in-charge had then
resigned from the police force and become unavailable to assist in the
investigation, the allegation against the officer-in-charge was eventually
classified as “not pursuable”.



CAPO
To advise on the pay point of the Head of CAPO

6. CAPO is headed by a Senior Superintendent of Police at Police
Pay Scale Point 52 ($84,660) to 54 ($91,765).

Security Bureau
November 2007



Extract from the IPCC 2006 Report

Major Categories of Queries/Suggestions Raised with CAPO in 2006

ANNEX A

‘Nature of Querics/Suggestions

No. of Gueries/
Suggestions in
2006

Accepted

Satisfactorily
Explained/
Followed up

()

Thoroughness of investigation and
clarification on ambiguous points .in

the CAPO reports/CAPO files

The [PCC is primarily concerned with the
comprehensiveness and impartiality of
the investigations carried out by CAPO.
To ‘ensure that a complaint has been
thoroughily ‘examined, the IPCC may
suggest  further  interviews  with
complainant(s), complaince(s) and/or
'witn'e_ss(es);j_ scene visits or the seeking ol
further medical or ]eg_a.} advice, etc. The
IPCC mayalso proposé addition, deletion
or amendment o allegations made
against police officers, the complainant
list, the complainee list and the contents

of reports.

384

164

(b)

Appropriateness of classifications

In examining ‘the evidence available, the
IPCC may discuss with CAPO on the
re-classifications of results (from a higher
1o a lower classification or vice versa).
Propesals to add ‘Substantiaied Other

Than'Reported’ counts may also be made.

75

44

M




()

Reasonable grounds for exercising

constabulary powers

One of the IPCC’s main concemns is to
‘mainiain a balance between the c¢ivil
liberties-and rights- of individual citizens
and the power of the Police in the
detection or prevention of crime. Queries
concerning the propriety of the Police in
‘exercising certain constabulary powers,
such as ch_ecking of identity cards,
stop-and-search, use of handeufls and

arrest, are raised where necessary.

(d)

Compliance with police procedures and

practices

Queries are raised by the IPCC with
CAPO from time to time to ascertain if
the police officers: involved in i
ccomplaint ‘case have complied with the
relevant police procedures and. practices
in exercising their constabulary powers,
although the' complainant may not have

raised a specific.complaint.

29

(e)

Improvement to police procedures

Suggestions on improvement to police
procedures which are complaint-inducing

are made where appropriate by the IPCC

¥ ]




to the Force,

For details, please refer to

Chapter 3, para. 5.15.

(I} Other queries

147

109

38

Total ;

82’9
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Extract from Chapter 6 of the IPCC Report 1998
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" ANNEX B

=t « Cases of Interest

Case Summaries

Case |
Unnecessary Use of Authority - Substantioted

?
6.4 The comphainant alleged that a senior police officer
had abused his authority in authorizing the broadeast of
music near a designated demonstration area to drewn out
hls address to the general public and megiz during a procest,
Tha complalnant consldered the Police act had infringed
“his freedom of exprassion. CAPO's Initlal classification of
the allegadon was ‘No Faulg',

6.5 After interviews with CAPO officers and the
complainee to gather facts clnrffymg ambhigultizs,
ascermining the comphlnee's motive to broadeast the music
in the heat of the demonstration and due deliberations,
the majoriry of IPCC Members had reservation an the "No
Fault' classificatlon. IPCC's view was rhat the allegation of
‘Unnecessary Use of Authortcy’ against the complaines
should be classifled as ‘Substantiatad', Apart from the
classiflcation, IPCC felt that the incldent provided valuable
lessons for the future handling of demonstratons. Afcer
studying the exlsting guidefines and prattices, IPCC made
four recommendations to the Camimissioner of Police to
ensure that members of the public were able to exercise

thelr lreedom of expression withaue disrupting public order
and peace,

6.6 The Commissioner of Palice, however, maintained
that the complalnee was Justified to broadcast the music in
the Incldent although he accepted the general tenges of
the IPCC's recommendadons. IPCC mainmined jes sance

and made a report of the case to the Chisl Execurive,

6.7 This was a case In which no cansensus could be reached
berween the Council and the Police on the classificadon of
the allegaton, The complainant was infarmed by IPCC of

fts views on the ese, notwithsmnding Police disagreemen.

Gy
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Extract from Chapter 6 of the IPCC Report 2004

Case 5

Unnecessary Use of Authority - No Fault
Unnecessary Use of Authority —~ No Fault
Unnecessary Use of Authority — No Fault
Unnucessar& Use of Authority - No Fault
Misconduct — No Fault

Unnecessary Use of Authority — No Fault
Unnecessary Use of Au thority — No Fault
Neglecet of ljuty — Unsubstantiated

6.34 Menmibers of an organizalion slaged a continual sit-in with banners and placards at a
seclion of a pavement outside a building. Upon receipt of compluinls from nenrby
shop-owners and residents about the nuisance and obstruction caused by (he protesl, Lhe
Police issued & number of warnings to the protesters demanding them Lo remove their banners.
However, the protesters paid no heed 1o (he warnings und consequently, a Jjoint-departmental
operation involving the District Office, Food and Environmental Hygiene Department (FEH D)
and the Pali¢e was mounted to remove the offending bunners and placards.

6.35 Complainants (COMs) 1 and 2, who were members of the organization,
subsequently lodged eight allegations againsl Lthe Police.  COM 1 alleged that:

(1)  The Police were biused und largeled the organization {(a) “Unnecessary Use
of Authority);

(b)  The Police used excessive foree in removing the banners from members of
the organization ((b)' Unnecessary Use ol Authority’);

(c)  Police officers solicited complaints agains! the organization lrom residents
of a nearby building in & deliberate altlempt to pather evidence to force the
prolesters away ((c) ‘Unnecessary Use of Authorily');

{(d)  The Police videotaped the activitics of the organization. The videotping
interfered with the freedom of expression of members of the organization
and pave members of the public the impression that their activitics were
illegal ({d) ‘Unnccessary Use of Authority’);




(e) The Police lied to the District Officer 1hat they had sent more than (en
warning letters o insiruct members of Lhe orgunization 1o remove their
banners ((e) ‘Misconduct');

{n The Police’s warning 1o the proiesters to remove a banner which contained
a slogan was an interference with their freedom of specch ((1) *Unnecessury
Use of Authority'); and

8)  The Police repeatedly threatened the protesters to remave the banners and
P Y P

this infringed on their righl of expression ((g) ‘Unnceessary Use of
Authorily"), '

6.36 COM 2 further dlleged that (h) the Police had been dilatory in handling his request
for the return of the seized banners {(h} ‘Neglect of Duty*).

6.37 Aller investigation, CAPQ classified al| the allegations as ‘No Fault”,

6.38 For ullegation (a) ‘Unnecessary Use of Authority®, CAPO explained that there was ‘
'no evidence to prove that the Police were biased and targeted the organizalion. The
inlerdeparimenta] meeting with FEHD and District Office (Central and Western) coneluded
that the display of banners was a contravention of Public Health and Municipal Services
Ordinance, Cap 132, As the law was considered slrnigh_l forward, il was unnecessary to seck
legal advice prior 1o the clearance. Moreover, as the FEHD waus the lead departmenl in the
Jjolnl-deparimenta) operation and the Police only assisted the FEHD in the clearance aperation,
it was within the FEHD"s purview lo scek legal advice on the operation if deemed necessary.

6.39 For allegation (b) ‘Unnceessary Use of Authority’, CAPO maintained that the -
videotape revealed that the Police ncted in g restrained and polite manner and no excessjve
force wus used. After repeated wurnings issued by FEHD and the Police were ignored,
police officers then assisted FEHD (o remove the banner. When enquired by the Police

subsequently, three protesters sought medical trealment and were found to have sustained
minor injuries during the incident.

G6.40) For nllegation (c) ‘Unnecessary Use of Amhon'iy", after obtaining leyal advice from
the Department of Justice regarding Lhe complaint received, the Police hud u reasonable belic
that an oifence of obstruction was committed by lhe'pfolesters. In the absence ol any
identifiable complainant, it would have been impossible. to adequalely resolve the matter. o
Therefore, door-to-door enquiry was subsequently conducled, which was # normal and .

common police action and an operational decision based on the merits of an individual cise.

6.41 For allegalion (d) ‘Unnecessary Use of Authority’, CARPO explained that the Police




videotaped the protest for gathering evidence und Jor record pupose. This wus in line wilh
the internal order of the Police, Moreaver, preliminary legal advice confirmed that there
appeared lo be a prinw [acie case for the ‘obstruction® offence.  The Police, therelore, was
required o conduct further investiyation and collect evidence by clese-up shots in order to
identily the alleged offenders.  All the close-up shols were taken at a distance with zoom

lens and it should nat have brought about an intimidaling cffect on the prolcsters.

6,42 For allegation (e) *Misconducl’, CAPO clarified thal the allegation wrose oul of o
misunderstanding between COM | and the stalf ol the District Office,

6.43 For allegation (f) ‘Unnecessary Usc of Authority’, CAPO opincd thal the banner in
question had caused a breach of (he peace and Lhe Police ccted in good [ailh to deliver o
wamning to the protesters lo prevent lhe recurrence of untoward incidenls. Before the
warning was issued, the Police had increased local palrols fo prolect Lhe prolesters and laid a
coverl ambush in the area with a view to apprehending-llﬂe culprits who threw plastic bags
containing sispecled urine lo the protesiers.  Although Lhe waming was ignored, the Police ‘
did nol lake any action lo prohibil the display of the brmne'r_ih guestion.

6.44 For allegation (g) ‘Unnecessary Use of Authority’, CAPO maintained that the
warnings were given in good faith and the Police, afler considering the initial legal advice,
believed that there was prima facie evidence aguinst the proteslers for *Obstruction”.

6.45 For allegalion (h) ‘Neglect of Duty’, CAPO explained that the Police had ssked an -
official representative of the organization to submil a reques! letter in order lo ensure that the

receipl was issued (o a bona-fide representative.  However, lhe Police never received such 1
letter from the organization.

6.46 After examining CAPO's explanation, the IPCC concluded thal it was more
apprapriale to classify all the allegntions, except allegaiion (e) *Misconducl’, us
*Substantiated”. S

6.47 Regarding allegation (a) *Unnecessary Use ol Authority’, the {PCC considered thal
the Police had no legal basis for their clearance operation as Lhe legul ndvice sought by the
FEHD aller the operalion was thal the evidence did nol establish a case of obstruction. In
fact, the CAPO inveslipation report indicated (hat shorily belore the operation, the Police ‘
itselF was seeking legal udvice as Lo the appropriateness of taking summonsing actions and Lhe
Police’s future actions under the relevant Ordinances in rclati_oh lo the prolonged oceupation
of a public place and the unauthorized display of banners by the protesters.  The IPCC was
of the view that the Palice should have deferred action ,udlil the legal advice on these two
aspects were available.  Moreover, the sequence of events leading to the clearance pperation
and the caut]‘on.disp]ayed by the FEHD both before and after the operation demonstraied that




the Palice was in the driving seat rather than merely assisting the FEHD in the clesrunce
operation as claimed. Even il lhe Police was responding to the FEMD's request for
ussislunce, lhey should ensure that the FEHD's action was lawlul in the first place.

6.48 Regarding allegation (b) ‘Unnecessary Use of Authorily’, the IPCC apined thal this
was closely relaled with allegation {2).  As there was no legal foundation [or the elearance
operation, the classification of ullegation (b) should follow that of allegation {a).

6.49 Regurding aliegalion (c) *Unnceessary Use of Auihorily‘, the IPCC considered that
since the alleged offence of obslruction and nuistnee was minor in nalure and as CAPO could
nol substantiule its asserlion thal door-to-door enquiry was a normal police operational
practice in invesligeting minor obstruction and nujsance i'eports wilh no eriminal clements,
the allegation should be classified as *Subslantisled”,

6.50 Regarding allegation (d) ‘Unnecessary Use of Authorily', the IPCC noted that in
accordance with the relevanl Police Order for recording public order avents, Lhe over-riding
principle is that “it is ihe event, not Lhe personalitics involved, thal is (he subject. Onlyila
breach of peace is likely to oceur, or has oceurred, do the individuals suspected of causing
that breach become the subject™. As apparently there was no actual or imminent breach of
the peace al the material time, the taking ol 114 close-up shots of individuals wns not
justifiable, *Delection of offences’ could not and should not be used ag the sole reason (o
videolape individual citizens indiscriminately. L

6.51 Regurding  allegation (e) ‘Misconduct®, the IPCC uccepted the ‘No Fayl(®
classificalion because the allegation srose out of o misunderstanding between Lhe complainam
and the staff of the District Oifice.

6.52 Regarding allegation (f) ‘Unnecessary Use of Authority', the IPCC opincd Lhal
although the conlent of the banner in question might not bé agreeable, il did not go beyond the
bounds of free expression of apinion.  In relation to the argument thal the bunner in question
might cause a breach of the peace, PCC took lhe view thal the crucial question was lo
identily where the (hreat was coming from and it was there that prevenlive aclion musl be _
directed, Instead of issuing warnings to the protesters, the Police should prolect the

protesters’ freedom of expression and [ake necessary aclion lo prevent the reeurrence of
unloward incidents. ‘

6.53 Regarding allegation (g} *Unnecessary Use of Authority’, the IPCC concluded 1hat
this was relaled 1o allegations {a), {b) and ([) and the Pol_icé should nol have issued wamings
to the protesters withou! wailing for fuller advice,

6.54 Reparding allegation (h) ‘Neglect of Duty', the IPCC noted that there was no




requirement under existing police procedures thal (he request for relurn of the bunners must
be made in writing.  As such, as long us the Police were satisfied that the claimants were the

actual possessors from whom the banners were seized at the material lime, the Police should
return the banners Lo then,

6.55 Thie cose was subsequently discussed at three Joint [PCC/CAPO Meelings.  Alier
discussion, CAPO only agreed Lo re-classily allesation (i) ‘Meglect ol Duly" as
‘Unsubslantiated” and maintained thal the remaining. classifications be upheld. For - .
allegation (h) “‘Neglecl of Duly’, CAPQ reckoned that the police officer concerned might be
over-cautious when dealing with COM 2°s request but he did it in good faith and there was ng
evidence which suggested that he deliberately withheld the receipt.  The police allicer
concemed would be advised withoul iun entry in his Givisional record file that he should aci

flexibly in future and consider other means (o confirm the owner's righl (o the property.

6.56 In view of the divergent views belween the [PCC and CAPOQ on the majority of the
classifications of the allegalions, the IPCC reporied (he case o the Chief Executive [or a
decision on the classifications of the allegations. '

6.57 In response, the Chief Execulive. gave his decision on the complaint case. The wist
of his reply was as [ollows: ‘

(a)  He agreed with the IPCC that the Police should ensure that the rights of the
proteslers were protected. In the present case, it was considered that the
Police did not attempl to suppress (he civil rights of members of the.
organizalion. The warnings relaling lo the banners displayed were justified -
as lhe Police alsa had the duty (o protect the rights of other peaple affecled by
the protesis. The legal powers exerciscd by the FEHD in the banner
removal operation were in respect of thé unautharized display ol banner on
government land.  Legal advice soupht by the Police on the separate offence -
ol obstruction would not affect consideration of the need to render assistance
lo FEHD in the latler's exercise of its powers in respect of the unauthorized
display of barrier on governmenl land:

{b)  In ihe incident, it was believed that the Rdlicc acled in good faith and in {ull
 accord with their internal puidelines, Accordingly, CAPO's lindings were
in order; and

(¢)  The IPCC had made a number of valuable points and observations in the _
" course ol reviewing the investigation of the complaint. The Police would
- take these into serfous consideration with a view to improving their work und
conlinue io uphold the law without bias or political consideration.




6.58

The Chicl® Exccutive's reply letter lo the IPCC brought the complaint sasc 1o &
close. '






