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Employment (Amendment) Bill 2006 

 
INTRODUCTION 
 
 At the meeting of the Executive Council on 28 November 2006, the 
Council ADVISED and the Chief Executive ORDERED that the 
Employment (Amendment) Bill 2006, at Annex A, should be introduced 
into the Legislative Council to amend the Employment Ordinance (EO): 

   A   

 
(a) to avoid the interpretation that wages do not include 

commission of a contractual nature in the calculation of 
statutory entitlements under the EO, which include holiday 
pay, annual leave pay, maternity leave pay, sickness 
allowance, wages in lieu of notice for termination and end of 
year payment; and 

 
 (b) to modify the existing mode of calculation of the above 

statutory entitlements by making reference to the average 
wages earned by an employee during a 12-month period, or 
such lesser period when the employee is under the 
employment of the concerned employer, immediately 
preceding the statutory holiday, first day of the annual leave, 
or other relevant dates. 

 
 

JUSTIFICATIONS 
 
2. The policy intention behind the calculation of employees’ 
entitlements under the EO is that “wages” inclusive of commission of a 
contractual nature, however designated or calculated, should be used as 
the basis for all calculations.  This is to ensure that an employee’s 
take-home pay would not be affected if he/she enjoys a statutory 
entitlement such as taking a statutory holiday or a period of annual leave.   
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3. According to the Court of Final Appeal (CFA)’s ruling in Lisbeth 
Enterprises Limited vs Mandy LUK (the Lisbeth case) on 28 February 2006, 
commission accrued and calculated on a monthly basis is not to be 
reckoned in the calculation of holiday pay and annual leave pay because 
the EO does not provide for a “workable mode of calculation”.  The 
Department of Justice confirms that the Lisbeth case has no implication on 
the calculation of an employee’s statutory benefits if the commission 
accrues and is calculated on a daily basis.  As such, many employees in 
the retail sector whose commission can be ascertained on a daily basis 
according to sales turnover should not be affected by the CFA’s ruling.  
Depending on the structure of the commission systems, some employees in 
the real estate and finance sectors may be covered by the CFA’s ruling while 
others are not.   
 
4. The ruling has resulted in different treatment for employees with 
commission accrued and calculated on a daily basis vis-à-vis employees 
with commission accrued and calculated on a monthly basis.  This 
anomaly is to the detriment of the interest of the latter group of employees.  
The ruling has also shown that the Government’s policy intention has not 
been fully reflected.  Moreover, the Department of Justice has advised that 
the ruling may arguably apply to the EO provisions for maternity leave pay, 
sickness allowance, wages in lieu of notice and end of year payment which 
have a construction similar to that of holiday pay and annual leave pay.   
It is therefore necessary to amend the EO to ensure that a “workable mode 
of calculation” is available for the calculation of these statutory 
entitlements in all cases involving commission of a contractual nature.   
 
5. In the light of the views received in the course of consultation 
during the past few months, we consider it necessary to also amend the EO 
such that the average wages calculated on the basis of a 12-month moving 
average are used for the purpose of calculating statutory entitlements. 
 
6. We understand the concerns of business and professional 
organisations over the difficulty in staff cost budgeting under the existing 
mode of calculation of statutory benefits as it only makes reference to the 
average daily wages earned by an employee during the most recent wage 
period, which is usually one month.  The average daily wages calculated 
under this mode may be subject to seasonal fluctuations and difficult to 
predict with any degree of certainty.  For this reason, we propose to adopt 
the average wages calculated on the basis of a 12-month moving average.  
The adoption of a longer reference period of 12 months is considered more 
desirable because: 
 

 (a) it would avoid over-reliance on recent achievements at the 
expense of performance over time; 

 
 (b) in most cases, 12 months would be sufficient to encompass a 

full business cycle comprising both the peak and slack seasons.  
Extreme values of commission earned can be evened out and 
the average wages calculated with a 12-month reference period 
would be more stable and predictable; 
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 (c) a more stable and predictable basis for calculation would be 
conducive to business planning and cost budgeting on the part 
of employers; and 

 
 (d) stability and predictability in payment/earnings would be 

beneficial to both employers and employees. 
 
 
THE BILL 

 
7. The main object of the Bill is to provide workable modes of 
calculation for payment in lieu of notice, damages for wrongful termination 
of contract, end of year payment, maternity leave pay, damages for 
wrongful termination of an employee’s contract during her pregnancy, 
sickness allowance, damages for wrongful termination of an employee’s 
contract on a sickness day taken by him/her, holiday pay and annual leave 
pay under the EO.  Under the proposed modes of calculation, the average 
of the wages earned by an employee during the past 12 months instead of 
the last month is used as the basis of calculation.   Explanatory notes on 
individual clauses of the Bill are set out in its Explanatory Memorandum. 
 
 

 LEGISLATIVE TIMETABLE 

 
8. The legislative timetable will be - 
 
 Publication in the Gazette     8 December 2006 
 
 First Reading and commencement of  20 December 2006 
 Second Reading debate 
 
 Resumption of Second Reading debate,  to be notified 
 committee stage and Third Reading 
 
 
IMPLICATIONS OF THE PROPOSAL 

 
9. The proposal is in conformity with the Basic Law, including the 
provisions concerning human rights.  The Bill will not affect the current 
binding effect of the Ordinance.  The proposal has no productivity, 
environmental or sustainability implications.  There are no civil service or 
financial implications for the Government. 
 

   B   10. The proposal has economic implications as set out at Annex B. 
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PUBLIC CONSULTATION 
 
11. The proposal received majority support of the members present at 
the meeting of the Labour Advisory Board (LAB) on 22 August 2006.  In 
the course of the consultation with the LAB, we also canvassed the views of 
other business groups, professional organisations and trade unions.   
Some members of the business community have proposed introducing a 
wage ceiling for calculating statutory entitlements to contain staff costs.  
The proposal of setting a ceiling involves highly complex and controversial 
issues including, among others, the component(s) of wages to be capped 
and the level of ceiling to be imposed. These would have far-reaching 
implications on employees’ benefits.  As such, it will need to be thoroughly 
examined and deliberated in the first place and should be dealt with 
outside the context of the current amendment exercise. 
 
12. The Legislative Council Panel on Manpower also generally 
supported the amendment proposal at its meeting on 25 September 2006. 
 
 

PUBLICITY 
 
13. A press release will be issued on 8 December 2006.  A 
spokesman from the Labour Department (LD) will be available to handle 
press enquiries. 
 
 
BACKGROUND 

 
14. The EO sets out the statutory entitlements of employees and 
specifies the related calculation methods.  These statutory entitlements 
include, inter alia, wages in lieu of notice for termination of employment, 
end of year payment, maternity leave pay, sickness allowance, holiday pay, 
and annual leave pay. 
 
15. The calculation methods for individual entitlements are provided 
under the respective sections of the EO.  Although there are some 
variations as to the construction of these provisions, they generally make 
reference to “wages”* as defined under section 2 of the EO which expressly 
include commission. 
 
 
 
 

 
*Note Under section 2 of the EO, “wages” means all remuneration, earnings, allowances including 

travelling allowances and attendance allowances, attendance bonus, commission, overtime pay, 
tips and service charges, however designated or calculated, capable of being expressed in terms 
of money, payable to an employee in respect of work done or to be done under his contract of 
employment, with a few exceptions, one of which is commission which is of a gratuitous nature 
or which is payable only at the discretion of the employer. 
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16. In March 1996, the LAB endorsed a proposal to amend the 
definition of “wages” to expressly include commission, attendance 
bonus/allowance, travelling allowance, and overtime pay if they constitute 
a regular or substantial part of an employee’s wages.  The Employment 
(Amendment)(No.2) Ordinance 1997 was subsequently enacted in June 
1997.  This amendment exercise aimed at removing any ambiguities or 
inadequacies in the definition of “wages”, and putting beyond doubt that 
commission and some other payments to an employee are part and parcel 
of the employee’s wages for the purpose of calculating statutory 
entitlements under the EO. 
 
17. The CFA’s ruling in the Lisbeth case has aroused public concern 
as to whether the relevant provisions under the EO could adequately 
express the policy intention that “wages” inclusive of commission should be 
used as the basis for all calculations. 
 
 
ENQUIRIES 
 
18. Enquiries on this brief should be addressed to Mr. Alan WONG, 
Assistant Commissioner for Labour (Labour Relations), on 2852 4099 or 
Ms. Teresa FONG, Senior Labour Officer (Labour Relations) of LD, on 
2852 3517. 
 
 
 
 
 
 
 
Economic Development and Labour Bureau  
December 2006 
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A BILL 

To 
Amend the Employment Ordinance to revise the modes of calculating payment 

in lieu of notice, damages for wrongful termination of contract, end of year 

payment, maternity leave pay, damages for wrongful termination of an 

employee’s contract during her pregnancy, sickness allowance, damages 

for wrongful termination of an employee’s contract on a sickness day taken 

by him, holiday pay and annual leave pay so as to provide that these 

payments are to be calculated on the basis of the average of the wages 

earned by the employee during the period of 12 months immediately before 

the specified dates; to clarify that where a sum of money is paid to an 

employee in respect of a period of maternity leave, a sickness day, a 

holiday or a day of annual leave, the related maternity leave pay, sickness 

allowance, holiday pay or annual leave pay payable is to be reduced by that 

sum; and for related purposes. 

Enacted by the Legislative Council. 

1. Short title 
This Ordinance may be cited as the Employment (Amendment) Ordinance 

2006. 

2. Commencement 
This Ordinance shall come into operation on a day to be appointed by the 

Secretary for Economic Development and Labour by notice published in the 

Gazette. 

3. Termination of contract by payment in lieu 
of notice 
(1) Section 7(1) of the Employment Ordinance (Cap. 57) is repealed 

and the following substituted – 
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“(1) Subject to sections 15 and 33, either party to a 

contract of employment may at any time terminate the contract 

without notice by agreeing to pay to the other party – 

(a) where the length of notice required to 

terminate the contract under section 6 is a 

period expressed in days or weeks, a sum 

calculated by multiplying the number of 

days in the period for which wages would 

normally be payable to the employee by 

the daily average of the wages earned by 

the employee during – 

(i) the period of 12 months 

immediately before the date on 

which the party terminating the 

contract gives notice of the 

termination to the other party 

(“date of notification”); or 

(ii) if the employee has been 

employed by the employer 

concerned for a period shorter 

than 12 months immediately 

before the date of notification, the 

shorter period; or 

(b) where the length of notice required to 

terminate the contract under section 6 is a 

period expressed in months, a sum 

calculated by multiplying the number of 

months required by the monthly average 

of the wages earned by the employee 

during – 
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(i) the period of 12 months 

immediately before the date of 

notification; or 

(ii) if the employee has been 

employed by the employer 

concerned for a period shorter 

than 12 months immediately 

before the date of notification, the 

shorter period. 

(1A) In calculating the daily average or monthly 

average of the wages earned by an employee under subsection 

(1) – 

(a) any period in the period of 12 months or 

shorter period for which the employee 

was not paid his wages or full wages by 

reason of any leave taken by him in 

accordance with the provisions of this 

Ordinance or the Employees’ 

Compensation Ordinance (Cap. 282) or 

with the agreement of his employer, or by 

reason of his not being provided by his 

employer with work on any normal 

working day; and 

(b) any wages or other sum paid to him for 

that period, 

are to be disregarded. 

(1B) Despite subsection (1), if for any reason it is 

impracticable to calculate the daily average or monthly average of 

the wages earned by an employee in the manner provided in that 

subsection, the amount may be calculated by reference to the 
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wages earned by a person who was employed in the same trade or 

occupation and at the same work in the same district during the 

period of 12 months immediately before the date of notification.”. 

(2) Section 7(3) is repealed. 

4. Damages for wrongful termination of 
contract 
(1) Section 8A(1) is amended by repealing “which would have 

accrued to the employee during the period of notice required by section 6” and 

substituting “that would have been payable had the contract been terminated in 

accordance with section 7”. 

(2) Section 8A(2) is amended by repealing “equal to the amount of 

wages which would have accrued to the employee during the period of notice” 

and substituting “referred to in subsection (1)”. 

(3) Section 8A is amended by adding – 

“(3) For the purpose of calculating the sum referred to 

in subsection (1), where the party terminating the contract has not 

given notice of the termination to the other party, in calculating the 

daily average or monthly average of the wages earned by the 

employee in accordance with section 7, the reference in that 

section to the date on which the party terminating the contract 

gives notice of the termination to the other party or to the date of 

notification is to be construed as a reference to the date of 

termination of the contract.”. 

5. Interpretation 
(1) Section 11A is amended by renumbering it as section 11A(1). 

(2) Section 11A(1) is amended by repealing the definition of “full 

month’s wages”. 
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(3) Section 11A is amended by adding – 

“(2) In this Part, a reference to the full month’s wages 

of an employee is to be construed as a reference to the monthly 

average of the wages earned by the employee during – 

(a) the period of 12 months immediately 

before the day on which the end of year 

payment becomes due to the employee 

under section 11E(1) or (2) or the day on 

which the proportion thereof becomes due 

to the employee under section 11F(3) or 

(4) (as appropriate) (“due day”); or 

(b) if the employee has been employed by the 

employer concerned for a period shorter 

than 12 months immediately before the 

due day, the shorter period. 

(3) In calculating the monthly average of the wages 

earned by an employee under subsection (2) – 

(a) any period in the period of 12 months or 

shorter period for which the employee 

was not paid his wages or full wages by 

reason of any leave taken by him in 

accordance with the provisions of this 

Ordinance or the Employees’ 

Compensation Ordinance (Cap. 282) or 

with the agreement of his employer, or by 

reason of his not being provided by his 

employer with work on any normal 

working day; and 

(b) any wages or other sum paid to him for 

that period, 
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are to be disregarded. 

(4) Despite subsection (2), if for any reason it is 

impracticable to calculate the monthly average of the wages earned 

by an employee in the manner provided in that subsection, the 

amount may be calculated by reference to the wages earned by a 

person who was employed in the same trade or occupation and at 

the same work in the same district during the period of 12 months 

immediately before the due day.”. 

6. Payment for maternity leave 
(1) Section 14(3) is repealed and the following substituted – 

 “(3)  Maternity leave pay payable under this section is 

to be calculated at four-fifths of the daily average of the wages 

earned by the female employee during – 

 (a) the period of 12 months immediately 

before the date of commencement of her 

maternity leave; or 

(b) if the employee has been employed by the 

employer concerned for a period shorter 

than 12 months immediately before the 

date of commencement of her maternity 

leave, the shorter period. 

(3A) In calculating the daily average of the wages 

earned by a female employee under subsection (3) – 

(a) any period in the period of 12 months or 

shorter period for which the employee 

was not paid her wages or full wages by 

reason of any leave taken by her in 

accordance with the provisions of this 

Ordinance or the Employees’ 
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Compensation Ordinance (Cap. 282) or 

with the agreement of her employer, or by 

reason of her not being provided by her 

employer with work on any normal 

working day; and 

(b) any wages or other sum paid to her for 

that period, 

are to be disregarded. 

(3B) Despite subsection (3), if for any reason it is 

impracticable to calculate the daily average of the wages earned by 

a female employee in the manner provided in that subsection, the 

amount may be calculated by reference to the wages earned by a 

female person who was employed in the same trade or occupation 

and at the same work in the same district during the period of 12 

months immediately before the date of commencement of the 

employee’s maternity leave.”. 

(2) Section 14 is amended by adding – 

“(7) If, pursuant to the terms of her contract of 

employment or any other agreement or for any other reason, a 

female employee is paid a sum of money in respect of any period 

of her maternity leave, the maternity leave pay payable to the 

employee in respect of that period is to be reduced by that sum.”. 

7. Prohibition against termination of 
employment 
(1) Section 15(2)(b) is repealed and the following substituted – 

 “(b) a further sum equivalent to the monthly average of the 

wages earned by the employee during – 

(i) the period of 12 months immediately before the 

date of termination of the contract of employment; 

or 
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(ii) if the employee has been employed by the 

employer for a period shorter than 12 months 

immediately before the date of termination of the 

contract, the shorter period; and”. 

(2) Section 15 is amended by adding – 

“(2A) In calculating the monthly average of the wages 

earned by a female employee under subsection (2)(b) – 

(a) any period in the period of 12 months or 

shorter period for which the employee 

was not paid her wages or full wages by 

reason of any leave taken by her in 

accordance with the provisions of this 

Ordinance or the Employees’ 

Compensation Ordinance (Cap. 282) or 

with the agreement of her employer, or by 

reason of her not being provided by her 

employer with work on any normal 

working day; and 

(b) any wages or other sum paid to her for 

that period, 

are to be disregarded. 

(2B) Despite subsection (2)(b), if for any reason it is 

impracticable to calculate the monthly average of the wages earned 

by a female employee in the manner provided in that subsection, 

the amount may be calculated by reference to the wages earned by 

a female person who was employed in the same trade or 

occupation and at the same work in the same district during the 

period of 12 months immediately before the date of termination of 

the employee’s contract of employment.”. 

(3) Section 15(3) is repealed. 
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8. Prohibition of assignment of heavy, 
hazardous or harmful work 
Section 15AA(8) is repealed and the following substituted – 

“(8) Despite any change in the earnings of the employee as a 

result of her transfer from heavy, hazardous or harmful work in accordance 

with this section, payment for maternity leave under section 14(3) or 

payment for termination of employment under section 15(2)(a), (b) or (c) 

is to be calculated on the basis of the daily average of the wages earned by 

the employee during – 

(a) the period of 12 months immediately before her 

transfer from heavy, hazardous or harmful work 

in accordance with this section; or 

(b) if the employee has been employed by the 

employer concerned for a period shorter than 12 

months immediately before her transfer from 

heavy, hazardous or harmful work in accordance 

with this section, the shorter period, 

and those sections are to be construed accordingly. 

(9) Where – 

(a) an employee is transferred from heavy, hazardous 

or harmful work in accordance with this section; 

and 

(b) section 7(1B), 14(3B) or 15(2B) is applicable in 

calculating the maternity leave pay or any 

payment for termination of employment under 

section 15 payable to the employee, 

for the purpose of the calculation, the reference in section 7(1B), 14(3B) or 

15(2B) to a person who was employed at the same work is to be construed 

as a reference to a person who was employed at the work performed by the 

employee immediately before her transfer.”. 
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9. Sickness allowance 
(1) Section 33(4BA)(b) is repealed and the following substituted – 

 “(b) a further sum equivalent to 7 times the daily average of the 

wages earned by the employee during – 

(i) the period of 12 months immediately before the 

date of termination of the contract of employment; 

or 

(ii) if the employee has been employed by the 

employer for a period shorter than 12 months 

immediately before the date of termination of the 

contract, the shorter period.”. 

(2) Section 33 is amended by adding immediately after subsection 

(4BA) – 

“(4BAAA) In calculating the daily average of the wages 

earned by an employee under subsection (4BA)(b) – 

(a) any period in the period of 12 months or 

shorter period for which the employee 

was not paid his wages or full wages by 

reason of any leave taken by him in 

accordance with the provisions of this 

Ordinance or the Employees’ 

Compensation Ordinance (Cap. 282) or 

with the agreement of his employer, or by 

reason of his not being provided by his 

employer with work on any normal 

working day; and 

(b) any wages or other sum paid to him for 

that period, 

are to be disregarded. 
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(4BAAB) Despite subsection (4BA)(b), if for any reason 

it is impracticable to calculate the daily average of the wages 

earned by an employee in the manner provided in that subsection, 

the amount may be calculated by reference to the wages earned by 

a person who was employed in the same trade or occupation and at 

the same work in the same district during the period of 12 months 

immediately before the date of termination of the employee’s 

contract of employment.”. 

10. Rate of sickness allowance 
(1) Section 35(1) and (2) is repealed and the following substituted – 

 “(1) The daily rate of sickness allowance is a sum 

equivalent to four-fifths of the daily average of the wages earned 

by the employee during – 

(a) the period of 12 months immediately 

before the sickness day or first sickness 

day (as appropriate); or 

(b) if the employee has been employed by the 

employer concerned for a period shorter 

than 12 months immediately before the 

sickness day or first sickness day (as 

appropriate), the shorter period. 

(2) In calculating the daily average of the wages 

earned by an employee under subsection (1) – 

(a) any period in the period of 12 months or 

shorter period for which the employee 

was not paid his wages or full wages by 

reason of any leave taken by him in 

accordance with the provisions of this 

Ordinance or the Employees’ 
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Compensation Ordinance (Cap. 282) or 

with the agreement of his employer, or by 

reason of his not being provided by his 

employer with work on any normal 

working day; and 

(b) any wages or other sum paid to him for 

that period, 

are to be disregarded. 

(2A) Despite subsection (1), if for any reason it is 

impracticable to calculate the daily average of the wages earned by 

an employee in the manner provided in that subsection, the amount 

may be calculated by reference to the wages earned by a person 

who was employed in the same trade or occupation and at the same 

work in the same district during the period of 12 months 

immediately before the employee’s sickness day or first sickness 

day (as appropriate).”. 

(2) Section 35(3) is amended by repealing everything after “in 

accordance with” and substituting “this section.”. 

(3) Section 35 is amended by adding – 

“(4) If, pursuant to the terms of his contract of 

employment or any other agreement or for any other reason, an 

employee is paid a sum of money in respect of a paid sickness day 

taken by him, the sickness allowance payable to the employee in 

respect of that sickness day is to be reduced by the sum.”. 

11. Restriction on pay in lieu of holiday 
Section 40A(2) is amended by repealing “section 41(1) or (2) whichever is 

applicable to the employee” and substituting “section 41”. 
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12. Section substituted 
Section 41 is repealed and the following substituted – 

“41. Rate of holiday pay 
(1) The daily rate of holiday pay is a sum equivalent to the 

daily average of the wages earned by the employee during – 

(a) the period of 12 months immediately before the 

holiday or first day of the holidays (as 

appropriate); or 

(b) if the employee has been employed by the 

employer concerned for a period shorter than 12 

months immediately before the holiday or first 

day of the holidays (as appropriate), the shorter 

period. 

(2) In calculating the daily average of the wages earned by an 

employee under subsection (1) – 

(a) any period in the period of 12 months or shorter 

period for which the employee was not paid his 

wages or full wages by reason of any leave taken 

by him in accordance with the provisions of this 

Ordinance or the Employees’ Compensation 

Ordinance (Cap. 282) or with the agreement of his 

employer, or by reason of his not being provided 

by his employer with work on any normal 

working day; and 

(b) any wages or other sum paid to him for that period, 

are to be disregarded. 



14

(3) Despite subsection (1), if for any reason it is impracticable 

to calculate the daily average of the wages earned by an employee in the 

manner provided in that subsection, the amount may be calculated by 

reference to the wages earned by a person who was employed in the same 

trade or occupation and at the same work in the same district during the 

period of 12 months immediately before the employee’s holiday or first 

day of the holidays (as appropriate). 

(4) If, pursuant to the terms of his contract of employment or 

any other agreement or for any other reason, an employee is paid a sum of 

money in respect of a holiday taken by him, the holiday pay payable to the 

employee in respect of that holiday is to be reduced by the sum.”. 

13. Definitions (Part VIIIA) 
Section 41A is amended in the definition of “notional leave pay” by 

repealing “by reference to the wages at the time of the actual termination” and 

substituting “in accordance with section 41C”. 

14. Section substituted 
Section 41C is repealed and the following substituted – 

“41C. Rate of annual leave pay 
(1) The daily rate of annual leave pay is a sum equivalent to 

the daily average of the wages earned by the employee during  – 

(a) the period of 12 months immediately before the 

day of annual leave, the first day of the annual 

leave or the date of termination of the contract of 

employment (as appropriate); or 

(b) if the employee has been employed by the 

employer concerned for a period shorter than 12 

months immediately before the day of annual 

leave, the first day of the annual leave or the date 
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of termination of the contract (as appropriate), the 

shorter period. 

(2) In calculating the daily average of the wages earned by an 

employee under subsection (1) – 

(a) any period in the period of 12 months or shorter 

period for which the employee was not paid his 

wages or full wages by reason of any leave taken 

by him in accordance with the provisions of this 

Ordinance or the Employees’ Compensation 

Ordinance (Cap. 282) or with the agreement of his 

employer, or by reason of his not being provided 

by his employer with work on any normal 

working day; and 

(b) any wages or other sum paid to him for that period, 

are to be disregarded. 

(3) Despite subsection (1), if for any reason it is impracticable 

to calculate the daily average of the wages earned by an employee in the 

manner provided in that subsection, the amount may be calculated by 

reference to the wages earned by a person who was employed in the same 

trade or occupation and at the same work in the same district during the 

period of 12 months immediately before the employee’s day of annual 

leave, the first day of his annual leave or the date of termination of his 

contract of employment (as appropriate). 

(4) If, pursuant to the terms of his contract of employment or 

any other agreement or for any other reason, an employee is paid a sum of 

money in respect of a day of annual leave taken by him, the annual leave 

pay payable to the employee in respect of that day of annual leave is to be 

reduced by the sum.”. 
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15. Ordinary wages instead of holiday pay, 
annual leave pay, maternity leave pay 
or sickness allowance 
Section 42 is repealed. 

16. Section added 
The following is added – 

“75. Application of this Ordinance as 
amended by the Employment 
(Amendment) Ordinance 
2006                  
(1) This Ordinance as amended by the Employment 

(Amendment) Ordinance 2006 (     of 2006) (“amending Ordinance”) 

applies to contracts of employment entered into on or after the date of 

commencement of the amending Ordinance (“commencement date”). 

(2) Where an employee’s contract of employment was entered 

into before the commencement date and the date of termination of the 

contract falls on or after the commencement date, this Ordinance as 

amended by the amending Ordinance applies to the calculation of the 

following payments – 

(a) any payment in lieu of notice or sum payable by 

or to the employee under Part II; 

(b) any sum payable to the employee under section 

15(2); 

(c) any sum payable to the employee under section 

33(4BA);  

(d) any sum payable to the employee under section 

41D. 

(3) Where an employee’s contract of employment was entered 

into before the commencement date and any end of year payment or 

proportion thereof payable to the employee under Part IIA becomes due on 
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or after the commencement date, this Ordinance as amended by the 

amending Ordinance applies to the calculation of the end of year payment 

or proportion thereof. 

(4) Where an employee’s contract of employment was entered 

into before the commencement date and any maternity leave pay, sickness 

allowance, holiday pay or annual leave pay is payable by the employer to 

the employee in respect of a wage period the last day of which falls on or 

after the commencement date, this Ordinance as amended by the amending 

Ordinance applies to the calculation of the maternity leave pay, sickness 

allowance, holiday pay or annual leave pay.”. 

Explanatory Memorandum 

The main object of this Bill is to revise the modes of calculating several 

kinds of payments under the Employment Ordinance (Cap. 57) (“the 

Ordinance”).  These payments are payment in lieu of notice, damages for 

wrongful termination of contract, end of year payment, maternity leave pay, 

damages for wrongful termination of an employee’s contract during her 

pregnancy, sickness allowance, damages for wrongful termination of an 

employee’s contract on a sickness day taken by him, holiday pay and annual 

leave pay.  Currently, these payments are calculated on the basis of an 

employee’s last month’s wages.  After the revision, the average of the wages 

(defined in section 2(1) of the Ordinance to include commission payable to an 

employee) earned by an employee during the past 12 months is to be used in the 

calculation.  

2. Clauses 1 and 2 provide for the short title and commencement of the Bill 

when enacted. 

3. Clause 3 amends section 7 of the Ordinance to provide a new mode of 

calculating the payment to be made when a contract of employment is 

terminated by an agreement to pay wages in lieu of notice. 
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4. Clause 4 amends section 8A of the Ordinance to provide that damages 

for wrongful termination of a contract of employment are to be calculated as if 

the contract had been terminated in accordance with section 7 of the Ordinance. 

5. Clause 5 amends section 11A of the Ordinance to provide a new mode 

of calculating an employee’s full month’s wages.  An employee’s full month’s 

wages is used in calculating the end of year payment or proportion thereof to 

which he is entitled. 

6. Clause 6 amends section 14 of the Ordinance to provide a new mode of 

calculating maternity leave pay.  It also adds a new subsection to that section to 

clarify that where an employee is paid a sum of money in respect of a period of 

maternity leave, the maternity leave pay payable in respect of that period is to be 

reduced by that sum. 

7. Section 15(2)(b) of the Ordinance requires an employer to pay one 

month’s wages to his employee if he wrongfully terminates the employee’s 

contract of employment during her pregnancy.  Clause 7 amends that section to 

provide a new mode of calculating that sum.  

8. Clause 8 amends section 15AA(8) of the Ordinance to provide that 

despite any change in the earnings of an employee as a result of her transfer 

from heavy, hazardous or harmful work, maternity leave pay and payments for 

termination of employment under section 15(2) of the Ordinance are to be 

calculated on the basis of her earnings in the 12-month period before the transfer.  

It also adds a new subsection to section 15AA of the Ordinance to clarify that 

where, in calculating maternity leave pay, it is necessary to refer to the wages of 

another person who was employed at the same work as the employer concerned, 

the same work means the work performed by the employee before her transfer. 

9. Section 33(4BA)(b) of the Ordinance requires an employer to pay 7 

days’ wages to his employee if he wrongfully terminates the employee’s contract 

of employment on a sickness day taken by the employee.  Clause 9 amends that 

section to provide a new mode of calculating that sum. 
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10. Clause 10 amends section 35 of the Ordinance to provide a new mode of 

calculating the daily rate of sickness allowance.  It also adds a new subsection to 

that section to clarify that where an employee is paid a sum of money in respect 

of a paid sickness day, the sickness allowance payable in respect of that day is to 

be reduced by that sum. 

11.  Clause 11 makes a consequential amendment to section 40A(2) of the 

Ordinance. 

12. Clause 12 amends section 41 of the Ordinance to provide a new mode of 

calculating the daily rate of holiday pay.  It also adds a new subsection to that 

section to clarify that where an employee is paid a sum of money in respect of a 

holiday, the holiday pay payable in respect of that holiday is to be reduced by 

that sum. 

13. Clause 13 amends the definition of “notional leave pay” in section 41A 

of the Ordinance to provide that the pay is to be calculated in accordance with 

the amended section 41C. 

14. Clause 14 amends section 41C of the Ordinance to provide a new mode 

of calculating the daily rate of annual leave pay.  It also adds a new subsection to 

that section to clarify that where an employee is paid a sum of money in respect 

of a day of annual leave, the annual leave pay payable in respect of that day is to 

be reduced by that sum. 

15. Clause 15 repeals section 42 of the Ordinance which deals with an 

employee’s entitlement to holiday pay, annual leave pay, maternity leave pay 

and sickness allowance where he is paid his ordinary wages.  A similar provision 

has been added to the respective sections dealing with holiday pay, annual leave 

pay, maternity leave pay and sickness allowance. 

16. Clause 16 deals with the application of the Ordinance as amended by the 

Bill. 



Annex B 
 
 

Economic Implications of the Amendment Proposal 
 
 
 According to the Census & Statistics Department’s 
assessment, should commission be included in the calculation of 
statutory entitlements under the amendment proposal, the additional 
costs would amount to about $180 million or 0.04% of total wage bills 
in 2005, with over 90% attributed to holiday pay and annual leave pay.  
In terms of total business operating costs, the impact would be 0.01%.   
 
 
2. Therefore, the proposed amendments to the Employment 
Ordinance are expected to have a very limited impact on our economic 
competitiveness.  The impact would be even smaller, if the following 
two factors are also taken into account.  First, the resultant increase 
in business operating costs would be partly offset by reduced profits 
tax, as employer contribution is tax deductible.  Second, some 
employers have already included commission in the calculation of 
holiday pay, annual leave pay, etc. for their staff, whereas our cost 
impact assessment covers all the employers, because of lack of 
information on how many of them have/have not adopted this 
measure. 
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