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LEGISLATIVE COUNCIL BRIEF

Mainland Judgments (Reciprocal Enforcement) Bill

INTRODUCTION

At the meeting of the Executive Council on 30 Jagu2007, the
Council ADVISED and the Chief Executive ORDERED tthlae Mainland
Judgments (Reciprocal Enforcement) Bill,Aatnex A, should be introduced
into the Legislative Council.

JUSTIFICATIONS

2. On 13 July 2006, we have briefed this Counal the HKSAR and
the Mainland would enter into the Arrangement beeanf, among others, the
following considerations —

(a)there was no REJ arrangement between the Mainladdtlze
HKSAR;

(b)given the huge volume of commercial activities lkew the
Mainland and the HKSAR, it is in the interest oé tHong Kong
and the international business communities that doéng
business with the Mainland to have an REJ arrangeme

(c)such an arrangement will be conducive to the dgveémnt of the
HKSAR as a centre for dispute resolution in comradrcases
and provision of legal services to the internatiobasiness
communities.
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3. A copy of the Arrangement signed on 14 July 200€hinese only)
Is atAnnex B.

4. The Arrangement can only be implemented in tK&EAR by means
of legislation whereas, in the Mainland, the SupreReople’s Court will
promulgate a judicial interpretation to set out tletails of the procedures for
implementing the Arrangement.

THE BILL

5. The Bill is modelled on the Foreign Judgmentsedprocal
Enforcement) Ordinance (Cap. 319) which providesthe enforcement of
foreign judgments in Hong Kong. It will implemettte provisions of the
Arrangement by providing for the registration amdoecement by the HKSAR
courts of money judgments given by designated sooft the Mainland
exercising their jurisdiction pursuant to a valitlkesive choice of court clause
contained in a business-to-business agreement.

6. The main provisions of the Bill are as follows.

7. Part 1 (Clauses 1 to 4) contains definitionsparticular, it provides
that a “choice of Hong Kong court agreement” occhdice of Mainland court
agreement” is one in connection with a contraceptihan an employment
contract or a contract to which a natural persotingcfor personal

consumption, family or other non-commercial puroisea party.

8. Part 2 (Clauses 5 to 13) provides for matternsting to an
application for registration of Mainland judgment<Llause 5 provides that
the registration of a Mainland judgment is conaiib upon proof, to the
satisfaction of the Court of First Instance, theg judgment satisfies specified
conditions.

9. To reflect the terms of Arrangement, Clauseréh@r provides that a
Mainland judgment is final and conclusive as betwte parties if —
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(a)it is a judgment given by the Supreme Peojiletrt;

(b) it is a judgment of the first instance given d&@yigher People’s
Court, an Intermediate People’s Court or a recaghiBasic
People’s Court —

(i) from which no appeal is allowed according te taw of the
Mainland; or

(i) in respect of which the time limit for appebbs expired
according to that law and no appeal has been filed;

(c) it is a judgment of the second instance givgnabdesignated
court other than a recognized Basic People’s Court;

(d) it is a judgment given in a retrial by a Pe&pl€ourt of a level
higher than the original court unless the origicalrt is the
Supreme People’s Court.

10. A Mainland judgment will be enforceable in Hokgng if the
application is supported by a certificate issuedHhwyoriginal court certifying
that the judgment is final and enforceable in thaiand (Clause 6(2)). An
application for registration under Part 2 has tarsele within the prescribed
time limit and accompanied by the prescribed fedaf§€es 7 and 8).
Provisions are included to deal with cases whellg some provisions in a
Mainland judgment are registrable, where the judgnne partly satisfied and
the judgment is expressed in a currency other tHang Kong currency
(Clauses 9 to 11). Registration for any interest dnder the judgment, costs
of and incidental to registration in addition toetlum payable under the
judgment is allowed (Clause 12). Further, provisido deal with cases in
which a Mainland judgement is required to be penfed in stages are included
(Clause 13).

11. Part 3 (Clauses 14 to 16) sets out the effecegstration. Clause
14 provides that a registered judgment shall hagesame force and effect as
if the judgment had been originally given in theu@oof First Instance.
Clause 15 prohibits any action to be taken to eefa registered judgment
until the time limit for application to set asideetregistration has expired or
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the application to set aside has been disposed@huse 16 provides that
certain Mainland judgments which may be registarader the Bill shall be
recognized in the courts in Hong Kong, subjectdoeptions.

12. Part 4 (Clauses 17 to 20) provides for thergge#side of registration
of Mainland judgments. Clause 17 empowers the ColuFirst Instance to
specify and extend the time limit for setting asithe registration of a
Mainland judgment. Clause 18 provides for caseshith the Court of First
Instance shall set aside the registration of a Madh judgment. They are
generally modelled on the grounds for setting athderegistration of a foreign
judgment under Cap. 319.

13. Clause 19 provides for cases in which the Gaiufirst Instance may
order that the registration be set aside or thatagbplication for setting aside
the registration be adjourned. Clause 20 providesthe effect of setting

aside registration of Mainland judgments.

14. Part 5 (Clause 21) aims to facilitate the esdorent of judgments
given in Hong Kong. It provides for the powerstloé High Court to issue a
certified copy of the judgments given by the CafrFinal Appeal or the High
Court and further for the powers of the Districtu@ao issue a certified copy

of its judgments.

15. Part 6 (Clauses 22 to 26) contains miscellamgmovisions and
consequential amendments.

LEGISLATIVETIMETABLE

16. The Bill will be gazetted on 23 February 2007.

IMPLICATIONS OF THE PROPOSAL

17. The Bill is in conformity with the Basic Lawnaluding the
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provisions concerning human rights. The Bill doed contain any express
binding effect provision.

18. The proposal has no civil service, productjviyvironmental or
sustainability implications. The proposal has pesieconomic implications
for Hong Kong'’s business community doing businegk the Mainland. Itis
conducive to Hong Kong’s development as a centre rigsolution of
commercial disputes involving Mainland parties.

19. Drawing reference from the enforcement of fgmgudgments under
Cap. 319, we envisage that enforcing a Mainlandmueht by the Hong Kong
court may entail judicial resources in terms of pw@mer required for an
ordinary case. It is however difficult to estimatee number of Mainland
judgments that parties would seek to enforce in (Hé&ong under the
Arrangement, and to what extent the Arrangement eragourage parties to
choose HKSAR courts as the designated courts terrdete their business
disputes. Nevertheless, the Administration doe$ @avisage that the
enforcement number will be large, at least at tiitéal stage of implementation,
given the restricted scope and application of thergement, the availability
of other modes of dispute resolution, and the tla&t not all judgment debtors
have assets in Hong Kong worthy of execution. Werdfore believe that
implementation of the Bill will have limited finarad implications for the
Judiciary during the initial stage of operation d&he extra requirements can be
absorbed from within the existing resources oflindiciary. If, in the light of
the experience gained after the Bill has come apiration, additional funding
Is considered necessary for the implementatioh@fArrangement, it will be
sought in accordance with established mechanism.

20. The proposed Ordinance will benefit memberstled business

community who are doing business with the Mainlaglthe court judgments
of one jurisdiction can be enforced in the othethait the need to go through
time consuming and costly litigation proceedings.
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PUBLIC CONSULTATION

21. We consulted the AJLS Panel, the legal pradessi bodies,
chambers of commerce and trade associations onndéeel for a REJ
arrangement with the Mainland and on the broad dmmonk of the
arrangement in 2002. The majority of the respotslemdicated support.
We further briefed the Law Society of Hong Kong ahd Hong Kong Bar
Association on the proposed Arrangement in Decer2b@% and January 2006
respectively. The two bodies supported the Arramege. We have briefed
the AJLS Panel periodically on the progress of ritater since 2002. The
Panel indicated support at its meeting held in &ay 2006.

PUBLICITY
22. A press release will be issued on the day wihen Legislative

Council Brief is issued. A spokesman will be a&hié to answer media and
public enquiries.

ENQUIRIES

23. Any enquiries on this brief can be addressddiss Michelle Tsang,
Senior Assistant Solicitor General (China Law) 8624771.

Department of Justice
14 February 2007
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A BILL
To
Make provisions for the enforcement in Hong Kongjudgments in civil or
commercial matters that are given in the Mainlarmictv afford reciprocal
treatment to judgments given in Hong Kong; for litating the
enforcement in the Mainland of judgments in civilammmercial matters

that are given in Hong Kong; and for matters cotegktherewith.

Enacted by the Legislative Council.

PART1

PRELIMINARY

1. Short title and commencement
(1) This Ordinance may be cited as the Mainland gthehts

(Reciprocal Enforcement) Ordinance.
(2) This Ordinance shall come into operation orag @ be appointed
by the Secretary for Justice by notice publishetthenGazette.

2. Interpretation
(2) In this Ordinance, unless the context otherwespiires —

“choice of Hong Kong court agreement%@JFﬁEF?? k{3%) has the meaning
assigned to it by section 3(1);

“choice of Mainland court agreementZ(* |} |¥93% [£1743%) has the meaning
assigned to it by section 3(2);

“designated court”j{{,”@’i&ﬁ %) means a court in the Mainland which is specified
in Schedule 1,

“Hong Kong judgment”ﬁ?&ﬁjﬂ{) includes any judgment, order and allocatur

in civil or commercial matters that are given bgoaurt in Hong Kong;



“jludgment creditor” (?[Ji{u_’f??@ ) means the person in whose favour a

Mainland judgment was given, and includes any pemsavhom the rights
under the judgment have become vested by successiassignment or
otherwise;

“judgment debtor” ﬁjﬁc’fﬁi‘% ) means the person against whom a Mainland
judgment was given, and includes any person agaihem the judgment
is enforceable under the law of the Mainland;

“Mainland” (*|#*3) means any part of China other than Hong Kong, Macal
Taiwan;

“Mainland judgment” (*|#y2{]{}) means a judgment, ruling, conciliatory
statement or order of payment in civil or commdroatters that is given
by a designated court;

“original court” (FU3R1£[5€), in relation to any Mainland judgment, means the
designated court by which that judgment was given;

“recognized Basic People’s COUFt’]%(FIJﬁlFEL M A %) means any Basic
People’s Court which is specified in a list prowddieom time to time for
the purposes of this definition to the Governmegnthe Supreme People’s

Court;
“registered judgment”%'ﬁr‘%l?uﬂ{) means a Mainland judgment registered

under section 5(2);
“specified contract”igE,F'EJ ﬁ,%'%‘) means a contract other than —
(@) an employment contract; and
(b) a contract to which a natural person acting dersonal
consumption, family or other non-commercial purpose
a party.
(2) Where an expression of the law of the Mainlardch refers to
any court, court document or court procedure iglusethe Chinese language
text of this Ordinance, the expression shall bestroed having regard to the

meaning of the expression under the law of the Maoh and an analogous



expression used in the English language text sf@dinance shall be construed

accordingly.

3.  Meaning of “choice of Hong Kong court
agreement” and “choice of Mainland
court agreement”

(1) In this Ordinance, subject to subsections (3 &), “choice of
Hong Kong court agreement™:Ef E'Jﬁ?&ﬁ [ {7 3 ) means an agreement
concluded by the parties to a specified contradtdasignating a court in Hong
Kong to determine a dispute which has arisen or argse in connection with
the specified contract to the exclusion of couftstber jurisdictions.

(2) In this Ordinance, subject to subsections (3 &), “choice of
Mainland court agreement” & | '] #9* [€ 2 3 ) means an agreement
concluded by the parties to a specified contrackt @esignating a court in the
Mainland to determine a dispute which has arisemnay arise in connection
with the specified contract to the exclusion of tewf other jurisdictions.

(3) Subsections (1) and (2) do not apply to an egent unless it is
concluded or evidenced —

(a) in writing;

(b) by any electronic means (including an electodata
message, a telegram, a telex, a facsimile, anrefectdata
interchange or an electronic mail) by which theeagnent
is capable of being displayed in visible form and
information is accessible so as to be usable foseguent
reference; or

(© by any combination of the means described mnagraphs
(a) and (b).

4) Subsections (1) and (2) apply to an agreememethver it is

concluded or evidenced in one document or seve@lrdents.



4.  Severability of choice of Hong Kong court
agreement and choice of Mainland court
agreement

Unless otherwise provided in the specified contlesttveen the parties, a
choice of Hong Kong court agreement or a choicMainland court agreement
that forms part of the contract shall be regarded the purposes of this
Ordinance as an agreement independent of the tghes of the contract and
the validity of the agreement shall not be affedigdny modification, discharge,

termination or nullification of the contract.

PART?2

APPLICATION FORREGISTRATION INHONG KONG OF
MAINLAND JUDGMENTS

5. Application for registration of Mainland
judgments

Q) A judgment creditor under a Mainland judgmeraynapply to the
Court of First Instance within the time limit spged in section 7 to have the
judgment registered in the Court of First Instance.

(2) On an application made under subsection (B,Gburt of First
Instance shall order the Mainland judgment to lggstered in accordance with
this Ordinance if the judgment creditor has provedhe satisfaction of the
Court of First Instance that the following requiramis are satisfied —

(@) the judgment is given by a designated courbroafter the
date of the commencement of this Ordinance;

(b) the judgment is given pursuant to a choice @iriand
court agreement made on or after the date of the
commencement of this Ordinance;

(©) the judgment is final and conclusive as betwibenparties
to the judgment;

(d) the judgment is enforceable in the Mainland] an



(e) the judgment orders the payment of a sum ofapdnot
being a sum payable in respect of taxes or othengels of

a like nature or in respect of a fine or other fitgha

6. Finality of Mainland judgments
(1) For the purposes of section 5(2)(c), a Mainlgrgment is final

and conclusive as between the parties to the judgiihe
(@) it is a judgment given by the Supreme Peoil&srt;
(b) it is a judgment of the first instance given ayHigher
People’s Court, an Intermediate People’s Court or a
recognized Basic People’s Court and —
0] no appeal is allowed from the judgment accagdin
to the law of the Mainland; or
(i) the time limit for appeal in respect of the
judgment has expired according to the law of the
Mainland and no appeal has been filed;
(©) it is a judgment of the second instance given &
designated court other than a recognized Basic |€sop
Court; or
(d) it is a judgment given in a retrial by a pedpleourt of a
level higher than the original court unless thegioal
court is the Supreme People’s Court.
(2) For the purposes of section 5(2)(d), a Mainlgndgment is
deemed, until the contrary is proved, to be enfate in the Mainland if a
certificate is issued by the original court ceitfy that the judgment is final and

enforceable in the Mainland.

7.  Time limit for application for registration of
Mainland judgments

(1) The time limit for making an application forgistration of a

Mainland judgment under section 5(1) shall be —



(@) if one or more of the parties to the judgmenat matural
persons, one year; or
(b) in any other case, 6 months.
(2) The time limit specified under subsection (hals be calculated
from the last day of the period for performancettid Mainland judgment as

specified in the judgment.

8. Application fee
An application for registration of a Mainland judgnt under section 5(1)

shall be accompanied by such fee payable in respethe application as

prescribed by the rules of court made under se@B8gfh).

9. Cases in which only some provisions of
Mainland judgments are registrable

If, on an application for registration of a Mainthjudgment, it appears to
the Court of First Instance that the judgment isespect of different matters and
that some, but not all, of the provisions of thdgment would, if contained in
separate Mainland judgments that are the subjéetpplications for registration
under section 5(1), satisfy the requirements sgetih section 5(2)(a) to (e), the
judgment, when registered, shall only be registargdspect of those provisions

but not in respect of any other provisions contaimmethe judgment.

10. Mainland judgments partly satisfied
If it has been proved that, at the date of an appbn for registration of a

Mainland judgment, the judgment has been partigfsad, the judgment, when
registered, shall only be registered in respeth®talance remaining payable at
that date.

11. Mainland judgments expressed in currency
other than Hong Kong currency

Where the sum payable under a Mainland judgmergx@essed in a

currency other than Hong Kong currency, the judgmehen registered, shall



be registered as if it were a judgment for such suidong Kong currency as,
on the basis of the rate of exchange prevailinghatdate of registration, is

equivalent to the sum so payable.

12. Interest, costs, etc., to be included in
registration of Mainland judgments

In addition to the sum of money payable under anlMaid judgment, the
judgment, when registered, shall be registered-for

(@) any interest which by the law of the Mainlankals
become due under the judgment up to the time of
registration and any costs duly certified by thegioal
court for the judgment; and

(b) any reasonable costs of and incidental to tegisn of the
judgment, including the costs of obtaining a copythe

judgment duly sealed by the original court.

13. Cases in which Mainland judgments are
required to be performed in stages

(2) If the performance of a Mainland judgment iguieed to be in
stages, a judgment creditor under the judgment atsry apply to the Court of
First Instance under section 5(1) to have any plathe judgment registered in
the Court of First Instance.

(2) In the case of an application for registratiohany part of a
Mainland judgment under section 5(1) —

(@) section 5(2)(a) to (e) shall be regarded as msluding
the requirement that the sum of money ordered tpaie
under that part of the judgment is due, and for the
avoidance of doubt, references to the requirements
specified in section 5(2)(a) to (e) in this Ordioan

(including the reference appearing in section 1@&)1jn



relation to that part of the judgment as registestdll be
construed accordingly;

(b) unless the context otherwise requires, a ratereto a
Mainland judgment (however described) in this Oadice
shall be construed as a reference to that parthef t
Mainland judgment; and

(©) the other provisions of this Ordinance shalbjsct to all
necessary modifications, be construed and have

application accordingly.
PART3

EFFECT OFREGISTRATION

14. Effect of registration
(2) A registered judgment shall, for the purposexxdcution, be of the

same force and effect as if it had been a judgrogginally given in the Court
of First Instance and entered on the day of regist.
(2) Without prejudice to the generality of subsawcti(1), upon the
registration of a Mainland judgment under secti®) 5
(@) proceedings may be taken on the judgment;
(b) the sum for which the judgment is registeredllsbarry
interest; and
(©) the Court of First Instance shall have the saoetrol
over the execution of the judgment,
as if the judgment had been a judgment originailseiy in the Court of First

Instance and entered on the day of registration.

15. Registered judgments not to be enforced
under certain circumstances

No action shall be taken to enforce a registerddment —



(@) during the period specified under section 174%)that
within which an application to set aside the registn of
the judgment may be made under Part 4 or that ¢gheso
extended under section 17(2); or

(b) where such an application is made during theoge
specified in paragraph (a), until after the appiara has

been finally disposed of.

16. Recognition of Mainland judgments
(1) Any Mainland judgment which would satisfy thequirements

specified in section 5(2)(a) to (e) in an applieatifor registration of the

judgment under section 5(1) shall, whether or i judgment has been

registered, be recognized in any court in Hong Kaagonclusive between the

parties to the judgment in any proceedings fourmtethe same cause of action

and may be relied on by way of defence or courdarcin any such proceedings.
(2) This section does not apply to a Mainland judgmf —

(@) where the judgment has been registered, thstragpn of
the judgment has been set aside on any ground under
section 18 or 19 other than that the judgment reenb
wholly satisfied; or

(b) where the judgment has not been registereid, shown
that if it had been registered, the registration tioé
judgment would have been set aside on an applic&bio
that purpose on any ground under section 18 orttéro
than that the judgment has been wholly satisfied.

(3) Nothing in this section shall prevent any canrdHong Kong from
recognizing a Mainland judgment as conclusive of amatter of law or fact
decided in the judgment if that judgment would lkeognized as conclusive

under the common lataefore the commencement of this Ordinance
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PART4

SETTING ASIDE OFREGISTRATION OFREGISTERED
JUDGMENTS

17. Time limit for setting aside registration of
registered judgments

(2) When making an order under section 5(2) tostegia Mainland
judgment, the Court of First Instance may spediiy period within which an
application may be made to set aside the registraif the registered judgment
under section 18 or 19.

(2) The Court of First Instance may extend the quer(either as
originally fixed or as subsequently extended) withihich an application under

subsection (1) may be made.

18. Cases in which registration of registered
judgments shall be set aside

(2) On an application in that behalf made by anyypagainst whom a
registered judgment may be enforced, the Courtirst Fhstance shall set aside
the registration of the judgment if the party hasved to the satisfaction of the
Court of First Instance that —

(@) the judgment is not a Mainland judgment whiakis§ies
the requirements specified in section 5(2)(a) jo (e

(b) the judgment has been registered in contrawerdf this
Ordinance;

(© the choice of Mainland court agreement purst@anthich
the judgment was given is invalid under the lawtlod
Mainland unless the original court has determired the
agreement is valid;

(d) the judgment has been wholly satisfied;

(e) the courts in Hong Kong have exclusive jurisdit over

the case according to the law of Hong Kong;
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) the judgment was given in the absence of tlagment

debtor who according to the law of the Mainland —

0] was not summoned to the original court; or

(i) was so summoned but was not given sufficient
time to defend his case;

(9) the judgment was obtained by fraud;

(h) a judgment on the same cause of action betviken
parties to the judgment has been given by a caurang
Kong;

0] a judgment on the same cause of action betwiben
parties to the judgment has been given by a coud i
place outside Hong Kong or an arbitral award hasnbe
made by an arbitration body, and the judgment cardw
has already been recognized in or enforced bydhe<sin
Hong Kong;

()] the enforcement of the judgment is contrary public
policy; or

(K) the judgment has been reversed or otherwiseaskle
pursuant to an appeal or a retrial under the lavihef
Mainland.

(2) Subsection (1)(f) does not apply where the megt debtor was
summoned to the original court by service by puahoouncement according to

the law of the Mainland.

19. Cases in which registration of registered
judgments may be set aside or application to
set aside registration may be adjourned

On an application in that behalf made by any papinst whom a
registered judgment may be enforced, if the paaty proved to the satisfaction
of the Court of First Instance that an appeal ajaime judgment is pending or

the case on which the judgment was based is orderede retried by a
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competent designated court, the Court of Firstams® may, on such terms as it
may think just —
(@) set aside the registration; or
(b) adjourn the application until after the expwat of such
period as it appears to the Court of First Instatcée
reasonably sufficient to enable the applicant teetéhe
necessary steps to have the appeal or retrialsjpect of

the judgment disposed of by a competent desigreted.

20. Effect of setting aside registration of
registered judgments

(1) Subject to subsections (2) and (3), where #gstration of a
registered judgment has been set aside under seiiothe judgment creditor
shall not make a further application to register jidgment under section 5(1).

(2) Where the registration of a registered judgmbas been set
aside —

(@) under section 18(1)(a) solely for the reasoat tthe
judgment was not at the date of the application for
registration enforceable under the law of the Mandl or

(b) under section 19,

the setting aside of the registration shall nofyaliee a further application to
register the judgment if and when the judgment bex enforceable in the
Mainland, or when the appeal or retrial in respeicthe judgment has been
disposed of, as the case may be.

(3) Where the registration of a registered judgniexst been set aside
under section 18(1)(b) solely for the reason thatjudgment, notwithstanding
that it had at the date of the application for segition been partly satisfied, was
registered for the whole sum payable under the meid, the Court of First
Instance shall, on the application of the judgnwaditor, order the judgment to

be registered for the balance remaining payablbaitdate, and the judgment
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shall, upon being so registered, be regarded topthposes of this Ordinance as

a registered judgment.

PARTS5
ENFORCEMENT INMAINLAND OF HONG KONG JUDGMENTS

21. Jurisdiction to issue certified copies of Hong
Kong judgments and certificate for Hong
Kong judgments

(1) Where a sum of money is payable (not being ra payable in
respect of taxes or other charges of a like naturie respect of a fine or other
penalty) under a Hong Kong judgment given by ther€Cof Final Appeal or the
High Court pursuant to a choice of Hong Kong coagreement, and the
judgment creditor is desirous of enforcing the jmegt in the Mainland, the
High Court shall, on an application made by thegmént creditor and on
payment of such fee as may be prescribed by thes rof court made under
section 23(1), issue to the judgment creditor &fesd copy of the judgment.

(2) Where a sum of money is payable (not beingra payable in
respect of taxes or other charges of a like naturie respect of a fine or other
penalty) under a Hong Kong judgment given by thstiiit Court pursuant to a
choice of Hong Kong court agreement, and the juddrmeeditor is desirous of
enforcing the judgment in the Mainland, the DidtriCourt shall, on an
application made by the judgment creditor and ot of such fee as may be
prescribed by the rules of court made under se@8{8), issue to the judgment
creditor a certified copy of the judgment.

(3) Upon the issue of a certified copy of the judgi under
subsection (1) or (2), the High Court or the D&tCourt, as the case may be,
shall also issue a certificate —

(@) certifying that the judgment can be enforcecekgcution

in Hong Kong; and
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(b) containing such particulars and having annedxeid such
documents, as may be prescribed by the rules oft cou
made under section 23(1) or (2), as the case may be

4) Where execution of a Hong Kong judgment is athyor any
period pending an appeal or for any other reasomaplication shall not be
made under this section with respect to the judgmenl the expiration of that
period.

(5) In this section, “judgment creditor”?ﬂ%ﬁc’[’ﬁ% ») means the

person in whose favour a Hong Kong judgment wa®mgivand includes any
person in whom the rights under the judgment haeeoime vested by

succession or assignment or otherwise.

PARTG6
MISCELLANEOUS

22. Restrictions on proceedings
Q) No proceedings may be brought by a party onstmee cause of

action in respect of which a Mainland judgment basn given if —
(@) an application for registration of the judgmamder
section 5(1) is pending; or
(b) the judgment is registered under section 5(2).

(2) No proceedings for the recovery of a sum payabhder a
Mainland judgment which would satisfy the requirensespecified in section
5(2)(a) to (e) in an application for registrationtioe judgment under section 5(1),
other than proceedings by way of registration o fadgment, shall be

entertained in any court in Hong Kong.
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23. Rules of court
(1) The power to make rules of court under sectdnof the High

Court Ordinance (Cap. 4) shall include power to enakes for all or any of the
following purposes —

(@) for making provisions with respect to the ggirof
security for costs by persons applying for regi&ira of
Mainland judgments;

(b) for making provisions with respect to restragithe
disposal or transfer of assets of the judgmentatspt

(©) for prescribing the matters to be proved orapplication
for registration of a Mainland judgment and forukding
the mode of proving those matters;

(d) for providing information to courts in the Méand on the
status of enforcement in Hong Kong of a registered
judgment and a Hong Kong judgment;

(e) for providing for the service on the judgmermbtbr of
notice of the registration of a Mainland judgment;

) for prescribing the method by which any questarising
under any provisions of this Ordinance as to whethe
Mainland judgment is enforceable in the Mainland, o
what interest is due under a Mainland judgment utioe
law of the Mainland, is to be determined;

(9) for making provisions with respect to the issfi€ertified
copies of and certificates for Hong Kong judgmegiten
by the Court of Final Appeal and the High Court end
section 21(1) together with all related documents;

(h) for prescribing any matter which under any mns of
this Ordinance is to be prescribed by rules of couwade

under this subsection; and
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0] generally providing for the better carrying oof the
purposes of this Ordinance.

(2) The power to make rules of court under sectidrof the District
Court Ordinance (Cap. 336) shall include the potwenake rules for all or any
of the following purposes —

(@) for providing information to courts in the M&and on the
status of enforcement in Hong Kong of a registered
judgment and a Hong Kong judgment;

(b) for making provisions with respect to the issfi€ertified
copies of and certificates for Hong Kong judgmaegiten
by the District Court under section 21(2) togetiveh all
related documents; and

(©) for prescribing any fees which under any priovis of this
Ordinance is to be prescribed by the rules of catle

under this subsection.

24. Power to amend Schedule 1
The Chief Executive in Council may, by order pubdéd in the Gazette,

amend Schedule 1.

25. Publication of list of recognized Basic
People’s Courts

(2) The Secretary for Justice shall from time todipublish in the
Gazette a list of the recognized Basic People’srSou

(2) A list published under subsection (1) is ndisdiary legislation.

26. Consequential amendments
The enactments specified in Schedule 2 are ameadegkt out in that

Schedule.
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SCHEDULE 1 [ss. 2 & 24]

DESIGNATED COURTS
1. The Supreme People’s Court
2. A Higher People’s Court
3. An Intermediate People’s Court

4.  Arecognized Basic People’s Court

SCHEDULE 2 [s. 26]

CONSEQUENTIALAMENDMENTS

The Rules of the High Court

1. Order heading amended
The heading of Order 71 of the Rules of the Higlm€Cap. 4 sub. leg. A)
is amended by adding GREIGN’ before “JJDGMENTS.

2. Orders added
The following are added immediately after Order71

“ORDER71A

RECIPROCALENFORCEMENT OFMAINLAND
JUDGMENTS

1. Interpretation (O. 71A,r. 1)
In this Order —
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“choice of Mainland court agreement:Z(* || [F1iE [ {723), “judgment
creditor” (ﬁjé[’ﬁ% *), “judgment debtor” @[J%L_’fﬁ ),
“Mainland” (]*[#7), “Mainland judgment” (*|¥3#[1%), “original
court” (FUK % [E) and “registered judgment’ﬁ(hr—%l2[J34<) have
the meanings assigned to them by section 2(1)eocOiftinance;

“identity card” () 7j &) means an identity card within the meaning of the

Registration of Persons Ordinance (Cap. 177);

“the Ordinance” (({%f{J]) ) means the Mainland Judgments (Reciprocal

Enforcement) Ordinance ( of 2007).
2. Application for registration (O. 71A, r.
2)

(2) An application under section 5(1) of the Ordicato have
a Mainland judgment registered in the Court mayrlagle ex parte, but the
Court may direct a summons to be issued.

(2) If the Court directs a summons to be issueel stmmons
shall be an originating summons.

(3) An originating summons under this rule shallild-orm
No. 10 in Appendix A.

3. Evidence in support of application for
registration of Mainland judgments (O.
71A,r.3)

(1) An application for registration of a Mainlanddgment
shall be supported by an affidavit —
(a) exhibiting —
0] a copy of the Mainland judgment duly
sealed by the original court;
(i) the original or a verified or certified or

otherwise duly authenticated copy of the



(b)

(€)

(iii)

(iv)
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choice of Mainland court agreement
pursuant to which the judgment was given;
a certificate issued by the original court

certifying that the judgment is final and

enforceable in the Mainland; and

the documents concerning the judgment

creditor as referred to in paragraph (2);

stating the name, trade or business and thal usu

or last known place of abode or business of the

judgment creditor and the judgment debtor

respectively, so far as known to the deponent;

stating to the best of the information or biebé

the deponent —

(i)

(ii)

(iii)

(iv)

(V)

that at the date of the application, the
judgment is enforceable in the Mainland;
that the judgment creditor is entitled to
enforce the judgment;

whether any action has been taken to
enforce the judgment in the Mainland and,
if so, the details of such enforcement;

as the case may require, either that at the
date of the application the judgment has
not been satisfied or the amount in respect
of which it remains unsatisfied at that date;
and

if the judgment were registered, the
registration would not be, or be liable to
be, set aside under section 18 or 19 of the

Ordinance;



2)

(d)
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specifying the amount of the interest, if any,
which by the law of the Mainland has become due
under the judgment up to the time of registration
together with the costs duly certified by the

original court for the judgment.

For the purposes of paragraph (1)(a), the decusn

concerning the judgment creditor means —

3)

(@)

(b)

(€)

(d)

if the judgment creditor is a natural persois, h
identity card or a verified or certified or othessi
duly authenticated copy of the identity card;

if the judgment creditor is a natural persom thel

iIs not a holder of an identity card, a verified or
certified or otherwise duly authenticated copy of
his identification document;

if the judgment creditor is a body of persons
incorporated, formed or established under the law
of Hong Kong, a verified or certified or otherwise
duly authenticated copy of its certificate of
incorporation or similar documents;

if the judgment creditor is a body of persons
incorporated, formed or established under the laws
of any other place other than Hong Kong, a
verified or certified or otherwise duly
authenticated copy of documents stating that its
incorporation, formation or establishment was in
accordance with the law of the place where it was

so incorporated, formed or established.

Where a Mainland judgment sought to be regstas in

respect of different matters, and that some, buahpof the provisions of

the judgment would, if contained in separate Maidlgudgments that are
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the subjects of applications for registration undection 5(1) of the
Ordinance, satisfy the requirements specified atige 5(2)(a) to (e) of the
Ordinance, the affidavit shall state the provisiamsespect of which it is
sought to register the judgment.

4) The affidavit shall be accompanied by any ewde
relevant to the enforceability of the Mainland juagnt, and of the law of

the Mainland under which any interest has beconeeuwhdaler the judgment.

4. Security for costgO. 71A, r. 4)
The Court may order the judgment creditor to gieeusity for the
costs of the application for registration of a Mamd judgment and of any

proceedings which may be brought to set asideethistration.

5. Order for registration (O. 71A,r. 5)
(2) An order for registration of a Mainland judgneshall be

drawn up by or on behalf of the judgment creditorg the order so drawn

up shall —
(@) state the period within which an application
may be made to set aside the registration; and
(b) contain a notification that execution on the
judgment will not be issued until after the
expiration of that period.
(2) Except where the order is made on summonsyrither so

drawn up is not required to be served on the judgmebtor.

6. Register of Mainland judgments(O.
71A, 1. 6)

(2) The Registrar shall keep in the Registry agtegiof the
Mainland judgments ordered to be registered urtdeOrdinance.

(2) There shall be included in such register paldics of any
execution issued on a Mainland judgment.
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7. Notice of registration(O. 71A, r. 7)
(2) The judgment creditor shall serve a notice egfistration

of a Mainland judgment on the judgment debtor bivdang it to him
personally or by sending it to him at his usualast known place of abode
or business or in such other manner as the Cowrtdinact.

(2) Service of such a notice out of the jurisdiatios
permissible without leave, and Order 11, rules 54 8A, shall apply in
relation to such a notice as they apply in relatma writ.

(3) The notice of registration shall set out —

(@) full particulars of the registered judgment dhd
order for registration;

(b) the name and address of the judgment creditor o
of his solicitor or agent on whom, and at which,
any summons issued by the judgment debtor may
be served,

(© the right of the judgment debtor to apply tovdna
the registration set aside; and

(d) the period within which an application to sside

the registration may be made.

8. Application to set aside registration(O.
71A,r. 8)

(2) An application to set aside the registratiomaafegistered
judgment shall be made by summons supported byeeiti

(2) The Court hearing such application may ordey @sue
between the judgment creditor and the judgmentaddbtbe tried in any
manner in which an issue in an action may be odd&rde tried.

(3) The Court may, either of its own motion or on a
application made by the judgment creditor, andaiwihg regard to all the

circumstances of the case it thinks it just to dp impose such terms
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(whether as to giving security or otherwise) ahiiks fit as a condition of

the further conduct of an application under thigs.ru

9. Issue of executiorfO. 71A, r. 9)

Any party wishing to issue execution on a registepadgment
shall produce to the Registrar an affidavit of gmrvof the notice of
registration of the judgment and any order madéhbyCourt in relation to

the judgment.

10. Application for registration of part of
Mainland judgments (O. 71A, r. 10)

In the case of an application for registration ofy gpart of a
Mainland judgment under section 5(1) of the Ordo®an

(@) rule 2 applies to such an application;

(b) unless the context otherwise requires, a ratere
to a Mainland judgment (however described) in
this Order shall be construed as a reference to tha
part of the Mainland judgment; and

(© the other provisions of this Order shall, sabj®
all necessary modifications, be construed and have

application accordingly.

11. Evidence in support of application for
registration of part of Mainland
judgments (O. 71A, r. 11)

(2) In the case of an application for registratedrany part of
a Mainland judgment under section 5(1) of the Caduoe, in addition to
the information specified in rule 3(1), the affidlasubmitted in support of
the application shall also state to the best ofrtfermation or belief of the
deponent that the sum of money ordered to be paderuthat part of the

judgment is due.



24

(2) Notwithstanding rule 3, where an applicationr fo

registration of any part of a Mainland judgment @ndection 5(1) of the
Ordinance is preceded by any application for regfisin of a different part
of the same judgment under that section, the sulesgcppplication for

registration shall be supported by —

(a)

(b)

a copy of any affidavit submitted in supportlod#
previous applications for registration of any part
of the same judgment under that section; and

a further affidavit complying with the
requirements specified in rule 3 (as read subgect t
paragraph (1)) exhibiting the documents and
stating or specifying the information required in
relation to this subsequent application unless the
documents and information have been exhibited,
stated or specified in the copy of the affidavit

mentioned in subparagraph (a).

ORDER71B

CERTIFIED COPIES ORJUDGMENTS GIVEN BY COURT OFFINAL

APPEAL ANDHIGH COURT

1. Interpretation (O. 71B, r. 1)

In this Order —

“choice of Hong Kong court agreement(* | 7 # i [ 15 3) has the

meaning assigned to it by section 2(1) of the CGadloe;

“judgment” @{}#) includes any judgment, order and allocatur inl @v

commercial matters;
“Mainland” (j*|#*7) has the meaning assigned to it by section 2(lthef

Ordinance;
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“the Ordinance” ({{%f{J]) ) means the Mainland Judgments (Reciprocal

Enforcement) Ordinance ( of 2007).

2. Certified copies of judgmentqO. 71B, r.

2)

(1) An application under section 21 of the Ordirarior a

certified copy of a judgment given by the CourtFahal Appeal or the

High Court shall be made ex parte to the Registnaaffidavit.
(2) The affidavit shall —

(a)

(b)

(€)

(d)

(e)

(f)

(9)

exhibit the original or a verified or certifiear
otherwise duly authenticated copy of the choice of
Hong Kong court agreement pursuant to which the
judgment was given;

give particulars of the proceedings in whicle th
judgment was obtained;

state the amount in respect of which the judgme
remains unsatisfied at the date of the application;
state whether the defendant did or did not abje
to the jurisdiction and, if he objected, on what
grounds;

state whether any action has been taken to@nfo
the judgment in Hong Kong and, if so, the details
of such enforcement;

show that the judgment is not subject to aray st
of execution;

state that the time for appealing has expine&®
the case may be, the date on which it will expire
and in either case whether any notice of appeal

against the judgment has been entered; and
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(h) state the rate at which the judgment carries
interest.

(3) The certified copy of the judgment shall beddiiice copy
sealed with the seal of the High Court and indoredith a certificate
signed by the Registrar certifying that the copg tsue copy of a judgment
obtained in the Court of Final Appeal or the Highu@, as the case may be,
and that it is issued in accordance with sectionfzhe Ordinance.

4) The certificate issued by the High Court undection
21(3) of the Ordinance shall have annexed to itopycof the writ,
originating summons or other process by which tihecgedings were
begun and a copy of the reasoned judgment (if @mg),state —

(@) what pleadings, if any, were served,;

(b) the manner in which the writ or such summons or
other process was served on the defendant or that
the defendant acknowledged service of the writ or
summons or process;

(© the amount in respect of which the judgment
remains unsatisfied at the date of the application
as stated by the deponent in the affidavit by which
the application is made;

(d) what objections, if any, were made to the

jurisdiction;
(e) the date from which the judgment takes effect;
) whether any action has been taken to enforee th

judgment in Hong Kong and, if so, the details of
such enforcement;

(9) that the time for appealing has expired orthes
case may be, the date on which it will expire;

(h) whether any notice of appeal against the judgme

has been entered;
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0] the rate at which the judgment carries interastl
()] such other particulars as it may be necessary t
give to the court in the Mainland in which it is
sought to obtain execution of the judgment.
(5) The certificate shall be signed by the Registired sealed
with the seal of the High Court.”.

Foreign Judgments (Restrictions on Recognition
and Enforcement) Ordinance

3. Section added
The Foreign Judgments (Restrictions on Recognidod Enforcement)
OrdinancgCap. 46)s amended by adding —
“2A. Application
(1) This Ordinance does not apply to a Mainlandyjudnt, or
any part of a Mainland judgment, which would satitie requirements
specified in section 5(2)(a) to (e) of the Mainlahgtigments (Reciprocal
Enforcement) Ordinance ( of 2007) in application for
registration of the judgment or that part of thdgment (as the case may
be) under section 5(1) of that Ordinance.
(2 In this section, “Mainland judgment}*(#32{[{%) has the
meaning assigned to it by section 2(1) of the Maidl Judgments
(Reciprocal Enforcement) Ordinance ( 2007).".

The Rules of the District Court

4. Judgments and orders
Order 42 of the Rules of the District Court (Ca@63sub. leg. H) is
amended by adding —
“6. Certified copies of judgmentgO. 42, r. 6)
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(2) An application under section 21 of the Mainland

Judgments (Reciprocal Enforcement) Ordinance ( of 2007) (in this

rule referred to as “the Ordinance”) for a certfieopy of a judgment

given by in the Court shall be made ex parte tdRegistrar on affidavit.
(2) The affidavit shall —

(a)

(b)

(€)

(d)

(€)

(f)

(9)

(h)

exhibit the original or a verified or certifiear
otherwise duly authenticated copy of the choice of
Hong Kong court agreement pursuant to which the
judgment was given;

give particulars of the proceedings in whicle th
judgment was obtained;

state the amount in respect of which the judgme
remains unsatisfied at the date of the application;
state whether the defendant did or did not abje
to the jurisdiction and, if he objected, on what
grounds;

state whether any action has been taken tod@nfo
the judgment in Hong Kong and, if so, the details
of such enforcement;

show that the judgment is not subject to aray st
of execution;

state that the time for appealing has expire&®
the case may be, the date on which it will expire
and in either case whether any notice of appeal
against the judgment has been entered; and

state the rate at which the judgment carries

interest.

(3) The certified copy of the judgment shall beddiiice copy

sealed with the seal of the Court and indorsed witertificate signed by

the Registrar certifying that the copy is a trugyof a judgment obtained
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in the Court and that it is issued in accordancth wsection 21 of the
Ordinance.

4) The certificate issued by the Court under secfil(3) of
the Ordinance shall have annexed to it a copy ef whit, originating
summons or other process by which the proceeding® Wwegun and a
copy of the reasoned judgment (if any), and state —

(@) what pleadings, if any, were served,;

(b) the manner in which the writ or such summons or
other process was served on the defendant or that
the defendant acknowledged service of the writ or
summons or process;

(© the amount in respect of which the judgment
remains unsatisfied at the date of the application
as stated by the deponent in the affidavit by which
the application is made;

(d) what objections, if any, were made to the

jurisdiction;
(e) the date from which the judgment takes effect;
() whether any action has been taken to enforee th

judgment in Hong Kong and, if so, the details of
such enforcement;

(9) that the time for appealing has expired orthes
case may be, the date on which it will expire;

(h) whether any notice of appeal against the judgme
has been entered;

0] the rate at which the judgment carries interastl

()] such other particulars as it may be necessary t
give to the court in the Mainland in which it is

sought to obtain execution of the judgment.
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(5) The certificate shall be signed by the Regisarad sealed
with the seal of the Court.
(6) In this rule —
“choice of Hong Kong court agreement(* | 7 # i [ 124 3) has the
meaning assigned to it by section 2(1) of the Gadoe;

“judgment” (#{}&) includes any judgment, order and allocatur il @v

commercial matters;

“Mainland” (j*|#*) has the meaning assigned to it by section 2(lthef

Ordinance.”.

Explanatory Memorandum

The object of this Bill is to make provisions fdéretenforcement in Hong
Kong of judgments in civil or commercial matterattlare given in the Mainland
and for facilitating the enforcement in the Mairdaof judgments in civil or
commercial matters that are given in Hong Kong.

2. Part 1 (clauses 1 to 4) contains preliminaryigions. Clause 2 defines
certain terms used in the Bill and clause 3 setstlmei meaning of “choice of
Hong Kong court agreement” and “choice of Mainlaodrt agreement”.

3. Part 2 (clauses 5 to 13) provides for matteleting to an application for
registration of Mainland judgments. Clauses 5 @rgrovide that the Court of
First Instance shall order the registration of airéad judgment if certain
matters are proved by the judgment creditor. @atsets out the time limit for
making the application. Clause 8 provides that #pplication has to be
accompanied by a prescribed fee. Clauses 9 tcedllwith cases where only
some provisions of a Mainland judgment are redurawhere the judgment is
partly satisfied, and where the judgment is exg@ss a currency other than
Hong Kong currency. Clause 12 provides that thenMad judgment shall, in
addition to the sum payable under the judgmentielgéstered for any interest

which shall be due under the judgment, any coskg ckrtified by the original
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court and any reasonable costs of and incidentadistration. Clause 13 deals
with cases in which a Mainland judgment is requietle performed in stages.
4. Part 3 (clauses 14 to 16) sets out the effeategistration. Clause 14
provides that a registered judgment shall haves#ime force and effect as if the
judgment had been a judgment originally given ia @ourt of First Instance.
Clause 15 prohibits any action to be taken to eefa registered judgment
during certain period. Clause 16 provides thatagerMainland judgments
which would satisfy the requirements specified ilause 5(2) shall be
recognized in the courts in Hong Kong but furthesviides for exceptions from
this clause.

5. Part 4 (clauses 17 to 20) provides for the ragtéiside of registration of
registered judgments. Clause 17 empowers the @b#itst Instance to specify
and extend the time limit for setting aside theisegtion of a registered
judgment. Clause 18 provides for cases in whi@h @ourt of First Instance
shall set aside the registration of a registerethnguent whereas clause 19
provides for cases in which the Court of First &amse may order that
registration be set aside or that the applicatorsétting aside of the registration
be adjourned. Clause 20 provides for the effecthef setting aside of the
registration of a registered judgment.

6. Part 5 (clause 21) deals with the enforcemepaaddments given in Hong
Kong. Clause 21 provides for the jurisdiction ¢k tHigh Court to issue
certified copies of judgments given by the CourtFafial Appeal or the High
Court and further for the jurisdiction of the Distr Court to issue certified
copies of judgments given by the District Court .

7. Part 6 (clauses 22 to 26) contains miscellanpomgsions. Clause 22 sets
out the restrictions on bringing certain proceedingthe courts in Hong Kong.
Clause 23 extends the rule-making power under®ed&i# of the High Court
Ordinance (Cap. 4) and section 72 of the Distrmti€ Ordinance (Cap. 336) for
the purposes of the Bill. Clause 24 empowers thiefExecutive in Council to

amend the list of designated courts specified ine8ale 1. Clause 25 requires
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the Secretary for Justice to publish the list of tlecognized Basic People’s
Courts which is provided from time to time by thapgeme People’s Court.

Clause 26 and Schedule 2 provide for consequeariandments to the Rules of
the High Court (Cap. 4 sub. leg. A), the Foreiguaginents (Restrictions on

Recognition and Enforcement) Ordinance (Cap. 46)tha Rules of the District

Court (Cap. 336 sub. leg. H).
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