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PRESIDENT (in Cantonese): Clerk, please ring the bell.
(After the summoning bell had been rung, a number of Members entered the
Chamber)

PRESIDENT (in Cantonese): A quorum is present, the meeting starts now.

TABLING OF PAPERS

The following papers were laid on the table pursuant to Rule 21(2) of the Rules
of Procedure:

Subsidiary Legislation/Instruments L.N. No.

Public Health and Municipal Services (Setting Aside Places
for Use as Public Pleasure Grounds) Order 2007...... 57/2007

Public Health and Municipal Services Ordinance
(Amendment of Fourth Schedule) Order 2007...... 58/2007

Antiquities and Monuments (Declaration of Proposed Monument)

(No0.128 Pok Fu Lam Road) Notice .................. 59/2007
Other Papers
No. 88 — Hong Kong Tourism Board

2005-2006 Annual Report

No. 89 — Kowloon-Canton Railway Corporation
Annual Report 2006

Report of the Bills Committee on Shenzhen Bay Port Hong Kong Port
Area Bill

Report of the Bills Committee on Building Management (Amendment)
Bill 2005
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ORAL ANSWERS TO QUESTIONS

PRESIDENT (in Cantonese): Questions. First question.

Public Processions

1. MR LEUNG KWOK-HUNG (in Cantonese): Early last month, the police
objected to the League of Social Democrats (the League) holding a public
procession in the evening of the 10th of last month, on the grounds that the
procession might cause serious traffic inconvenience and pose a threat to public
safety. In the said evening, the police even deployed hundreds of police officers
to stop the League from holding the procession, and warned those present that
the police could arrest them under the Public Order Ordinance (POO) should
they insist on holding the procession. In this connection, will the Government
inform this Council:

(a)  given that there were past cases in which the police did not stop the
holding of public processions to which they objected (but reserved
the right to institute prosecution afterwards), why the police adopted
a different practice in handling the aforesaid procession, and
whether guidelines have been issued to front-line police officers on
the handling of public processions to which the police object;

(b) in respect of each of the past five years, of the respective numbers of
public processions and public meetings to which the police objected,
a breakdown of such numbers by the reasons for objection, the
respective numbers of public processions held in the evening to
which the police objected and did not object (including processions
commencing in the afternoon), the basis on which the relevant
decisions were made, as well as the reasons for objection; and

(c)  whether it will consider amending the POO by repealing the
provisions empowering the police to object to the holding of public
processions and public meetings, so as to give effect to the right to
peaceful expression of views enshrined in the International Covenant
on Civil and Political Rights (ICCPR)?
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SECRETARY FOR SECURITY (in Cantonese): Madam President, like other
metropolitan cities, Hong Kong has legislation to regulate public meetings and

processions.

The purpose of such legislation is to maintain a proper balance

between protecting an individual's freedom of expression and right to assembly,
as well as safeguarding the broader interest of the community. In this
connection, the police have always been committed to facilitating the conduct of
lawful and peaceful public meetings and processions.

Our reply to the three parts of the question is as follows:

(a)

In handling any public meetings or processions, just as I said right
now, the aim of the police is to strike a proper balance between
protecting an individual's rights and the broader interest of the
community.

The police would not allow a procession to continue if they have
already raised objection to it. Nevertheless, some of the organizers
might proactively contact the police, suggesting changes to the
number of participants, routing, time or venue, in order to reduce
the inconvenience that might be caused to the public. If the police
assessed that the changes proposed by the organizers could suitably
address the reasons for their original objection, the police would
allow the organizers to continue with their procession. Taking
2002 to 2006 as an example, the police raised objections to six cases
of notified processions. Among them, organizers of three cases
subsequently reached agreement with the police on the routing or
number of participants and hence the police allowed the processions
to continue. As for the remaining three cases of processions to
which objections were raised, the activities were eventually
cancelled.

Regarding the public activity scheduled to be held in the evening of
10 March this year (Saturday) as referred to in the question, it
consisted of two parts, namely a public meeting and a public
procession. The police did not object to the part concerning a
public meeting. But for the procession, as the proposed routing
would run through very busy road sections and the procession was
scheduled to start in the evening peak hours, the police objected to
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(b)

the procession on public safety and public order grounds and
suggested the organizers to advance the procession to the afternoon
of the day. However, the police's suggestion was not accepted by
the organizers, who subsequently appealed to the Appeal Board on
Public Meetings and Processions (the Appeal Board). After
hearing the grounds of appeal put forward by the organizers, the
Appeal Board dismissed the appeal on 7 March.

I would like to point out that, as far as public meetings and
processions are concerned, all police officers have been instructed
to discharge their duties in accordance with the law in a fair and just
manner. In addition, as we reported to the Panel on Security of the
Legislative Council on 22 February 2006, the police have
promulgated the "Guidelines on the approach to the Public Order
Ordinance in relation to public meetings and public processions"
among front-line police officers. The Guidelines clearly explain
the meaning of important terms under the POO, supply additional
guidance on the terms used on the limits to police discretion, and
enhance the consistency of the criteria with the Basic Law's
requirements of legal certainty.

Over the past five years, a total of 11 110 public meetings and
processions were held in Hong Kong. During this period, only in
respect of five meetings and six processions did the police raise
prohibitions or objections. A detailed breakdown is at Annex.

The police do not have ready figures on the number of public
processions held in the afternoon or evening. According to limited
records available, from 2004 to 2006, the police received
notifications on 137 processions which were to start at 6.00 pm or
thereafter. Although these processions were to be held in the
afternoon or evening, their actual routing, number of participants,
as well as the day of the week on which they were to be held were
different from those of the event mentioned in the question. After
assessing the risk of these cases, the police did not raise objection to
them as the police had reasons to believe that the events would pose
no serious threat to public order and public safety.



5798

LEGISLATIVE COUNCIL — 25 April 2007

©)

I would like to reiterate that the hour that a procession is held is only
one of the considerations of the police. The premise is to strike a
proper balance between protecting an individual's rights and the
broader interest of the community.

At the constitutional level, Article 27 of the Basic Law guarantees
the freedom of association, of assembly, of procession and of
demonstration, while Article 17 of the Hong Kong Bill of Rights
gives domestic effect to the provisions of Article 21 of the ICCPR.
The provisions of the POO in respect of the right to assembly were
specifically framed with a view to conformity with Article 21 of the
ICCPR. All decisions made under the POO are subject to the
Basic Law, Article 39 of which provides that the provisions of the
ICCPR as applied to Hong Kong shall remain in force.

Furthermore, in Leung Kwok Hung & Others v Hong Kong Special
Administrative Region, the Court of Final Appeal (CFA) also
observed that the right of peaceful assembly involved a positive duty
on the part of the Government to take reasonable and appropriate
measures to enable lawful assemblies to take place peacefully. It
also accepted that the present system is both necessary and
proportionate, and it therefore satisfies the constitutional obligations
and requirements.

In view of the above, we have no plan to amend the part in the POO
relating to the discretion of the Commissioner of Police to object to
the holding of public meetings and public processions.

Prohibition/

Objection

Annex
Breakdown of Figures on Police's Prohibitions/Objections to
Public Processions and Public Meetings between 2002 and 2006
Reason/Basis for 2002 2003 2004 2005 2006

Public Public Public Public Public Public Public Public Public Public

Meetings | Processions | Meetings| Processions | Meetings | Processions | Meetings | Processions | Meetings | Processions

(1) Causing serious
inconvenience
and obstruction

to traffic and/or

road users
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Reason/Basis for 2002 2003 2004 2005 2006

Prohibition/ Public Public Public Public Public Public Public Public Public Public

Objection Meetings | Processions | Meetings | Processions | Meetings | Processions | Meetings | Processions | Meetings | Processions

(2) Posing danger
to the safety of]
participants  of’
the events,
members of the
public and
police officers

on duty

3 @) and (2
above
occurring

together

(4) Breach of|
police's
conditions by 1 0 0 0 0 0 0 0 0 0
event

participants

(5) The police have
reasons to
believe that
serious breach 2 1 0 0 0 0 0 0 0 0
of the peace
may occur

during the event

Total 5* 5# 0 1# 0 0 0 0 0 0

Note: * Among the above five public meetings which were prohibited by the police, two of them were allowed to continue as the
organizers changed the number of participants.
# Among the above six public processions which were objected by the police, the organizers of two of them changed the routing
and one changed the number of participants, and the processions were allowed to continue.

MR LEUNG KWOK-HUNG (in Cantonese): President, as pointed out in the
judgement handed down by the CFA, the POO enacted before the reunification
only empowered the Commissioner of Police to prohibit and restrict processions
or assemblies on the ground of public order or public safety. And, these two
reasons have been clearly and specifically explained in common law. However,
in 1997, the Provisional Legislative Council further empowered the police to
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prohibit and restrict processions or assemblies for the purpose of protecting the
rights and freedoms of other people. The meaning of these two reasons is
uncertain and the discretion conferred on the police is too wide, so they do not
comply with the explicit and specific legal provisions of the Basic law.
Therefore, the four Judges ruled that the relevant wordings of sections 14(1),
14(5) and 15(2) of the POO were in contravention of the Basic Law. I can still
remember this ruling because I am a party to the proceedings. Given that the
CFA had explained so clearly the legislation in question, why did the
Government and the Secretary for Security not respond to the CFA Judges'
suggestion of making amendments?

SECRETARY FOR SECURITY (in Cantonese): Madam President, in the case
of Leung Kwok Hung & Others v Hong Kong Special Administrative Region, the
CFA ruled that: with the exception of the part relating to "public order" (ordre
public), the mechanism under the POO on the whole is constitutional. It
enables members of the public to exercise their freedom of assembly and
procession, as well as ensures public order and safeguards other public interests.
Therefore, we do not think there is any urgent need to conduct a comprehensive
review of the POO.

As regards the CFA's decision to change the interpretation of "ordre
public" within the meaning of "public order", the relevant amendments have
been included in the Statute Law (Miscellaneous Provisions) Bill 2007, which
will be introduced into the Legislative Council for First and Second Readings
later today.

MS EMILY LAU (in Cantonese): President, the Secretary advised in the main
reply that a total 11 110 meetings and processions were held in Hong Kong over
the past five years, which means that more than 2 200 meetings and processions
were held each year. This is indeed a record. Given that six meetings and
processions were held per day on average, the authorities should examine why
Hong Kong people were so angry.

President, I would like to ask about the procession on 10 March. The
Secretary said that he had objected to the procession scheduled to be held in the
evening in consideration of public safety and public order. President, I have to
declare that members of The Frontier and I had also attempted to force our way
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out of the Victoria Park to join the procession, but some unknown hundreds of
policemen...... Will the Secretary later inform us how many hundreds of
policemen enveloped us on that day? But, may I ask why processions scheduled
to be held in the afternoon were allowed, but those scheduled for a few hours
later would involve the consideration of public safety and public order?
President, you should know that the place is crowded with people at all times, be
it 4.00 pm, 5.00 pm, 6.00 pm, 7.00 pm or 8.00 pm, it is the same. So, why
would processions scheduled to be held a bit earlier be allowed, but those
scheduled for a little bit later would be objected?

SECRETARY FOR SECURITY (in Cantonese): Madam President, according
to the information obtained from the organizer's application, it was estimated
that the procession would have 500 to 1 000 participants on that day, which thus
necessitated the deployment of 100 policemen. The police did not object to the
proposal of holding a public meeting and procession on that day. Our objection
to it was simply because it was scheduled on a Saturday evening, and the routing
would run through some very busy streets. Furthermore, there would be a
large number of vehicles running on the roads on that day and therefore would
result in very heavy traffic. Coupled with the comparatively lower visibility in
the evening and the large number of participants anticipated — the organizer said
that there would be 500 to 1 000 participants in his original application — the
police therefore suggested the organizer to advance the procession to 4.00 pm of
the day after considering all factors. By so doing, the necessary arrangements
to be made by the police in relation to deployment and the assessed risk would be
reduced. The Appeal Board also agreed to these views. Following the police's
objection to the application, the organizer concerned appealed to the Appeal
Board which nonetheless agreed to the views of the police. It also agreed to the
holding of the procession in question, but suggested that the organizer should
advance the time of commencement to the afternoon of that day.

MS EMILY LAU (in Cantonese): President, the Secretary did not answer
whether it was due to the significant increase in pedestrian and traffic flow within
that few hours that made it possible for the procession to be held at 4.00 pm but
not at around 7.00 pm or 8.00 pm.

SECRETARY FOR SECURITY (in Cantonese): Madam President, just as |
said earlier, the comparatively lower visibility in the evening makes it more
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difficult for the police to maintain order. Furthermore, the pedestrian and
traffic flow is also comparatively heavier in the evening.

MR ALBERT CHAN (in Cantonese): President, I wonder if the Secretary is
aware that the police's prohibition of and objection to that procession became the
laughing stock of the world and an insult to the police officers. The authorities
objected in consideration of public safety and public order, but I wonder if the
Secretary can recall that during the 1989 pro-democracy movement, hundreds of
thousands of people were in procession until as late as 12.00 midnight, let alone
7.00 pm; whereas the procession held on 1 July 2003 where 500 000 people took
to the streets also ended after 8.00 pm. The police did not prohibit members of
the public from taking to the streets in those few processions, then why were they
given the green light at that time but not now? Was the procession in question
not accepted by the police because it relates to the Chief Executive Election with
the main theme of opposing small-circle election? Will the Secretary explain if
certain places in Causeway Bay are really taken charge of by some triad societies
after 12.00 midnight, just like what they said? Is the Government of Hong Kong
no longer the person-in-charge of Causeway Bay after 7.00 pm for the time
being?

SECRETARY FOR SECURITY (in Cantonese): Madam President, I must first
point out that the police's objection to that procession has nothing to do with the
Chief Executive Election at all. Just as I said in the main reply, all applications
would be assessed by the police in the light of the prevailing circumstances, the
scheduled time, the number of participants and the surrounding environment. It
is not at all appropriate to compare different public meetings and processions.

MR ALBERT CHAN (in Cantonese): The Secretary has not answered my
supplementary question. I asked him if the Hong Kong Government was no
longer the person-in-charge of Causeway Bay after 7.00 pm. Does it mean that
the Hong Kong police were unable to safeguard public safety and public order in
Causeway Bay after 7.00 pm?

SECRETARY FOR SECURITY (in Cantonese): Madam President, this is
absolutely not the case. First of all, I do not agree to the remark made by Mr
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Albert CHAN that it was a so-called laughing stock of the world and an insult to
our police officers. We totally disagree with such a remark.

MR JAMES TO (in Cantonese): President, I consider this a laughing stock
because the Secretary had used visibility as the reason for objection. May I ask
the Government if it has any objective justifications? When the Government
objected to the application in advance — as the procession was objected by the
Government in advance — it should not be able to foretell what visibility will be
like. Did the Government mean the possibility of the presence of heavy fog or
some kind of smog on that day? Was it because some smog of freedom had
shadowed a few dozens of us — Mind you, there are only a few dozens people —
in Causeway Bay that made us unable to...... The purpose of the Secretary
coming here today is to answer why a few dozens people...... Although the
organizer originally said that there would be 500 to 1 000 participants, did the
Commander on site have the authority to allow the holding of the procession in a
timely and appropriate manner when he discovered that there were only a few
dozens people at the scene? Several hundreds of policemen should be able to
deal with the few dozens of participants in the procession and enable them to
exercise their right freely.

SECRETARY FOR SECURITY (in Cantonese): Madam President, just as |
said in my reply to Mr Albert CHAN's supplementary question, a number of
factors had been taken into consideration. Visibility is certainly different
between night and day, whereas the number of participants as claimed by the
organizer in the application concerned was 500 to 1 000. In consideration of
the various factors mentioned by me just now, the police had rejected or objected
to that application.

In the past, objection by the police to an application for procession would
be followed by law-enforcement actions because Hong Kong is a society where
the rule of law prevails. I think the police were entirely acting in accordance
with the law, hence I totally disagree with Mr James TO's remark that it was a
laughing stock of the world.

MR JAMES TO (in Cantonese): President, the Secretary has not answered my
supplementary question. While the organizer said that there would be 500 to
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1 000 participants in his application, only 100 or so or even a few dozens people
could be found at the scene. Then, under the existing legal system, is it possible
to grant immediate permission to the procession in a timely and appropriate
manner and ensure that this right be exercised peacefully?

SECRETARY FOR SECURITY (in Cantonese): Madam President, just now |
said that the police had acted in accordance with the law.

PRESIDENT (in Cantonese): We have spent 19 minutes on this question. Last
supplementary question.

MR CHEUNG MAN-KWONG (in Cantonese): President, using low visibility
as a reason for objecting a procession scheduled to be held in the evening is
really inconceivable. I believe many Members of this Council have organized
a number of processions held in the evening, with the number of participants
ranging from a few hundred, a few thousand, tens of thousands to hundreds of
thousands and even 1 million. Why was "low visibility" not used as a reason
on those occasions? Can the Government confirm that, in the numerous
processions held in the past, even those without advance applications, the
police had only given warning at the scene or afterwards, or instituted
prosecutions thereafter, but never had it blocked every single exit of the Victoria
Park to prohibit anyone from leaving, like what they did in this time's
procession in the Park? Is this an act of double standards targeted at the
League? Is such act by the Government based on "too low visibility" or
"focused target of attack"?

SECRETARY FOR SECURITY (in Cantonese): Madam President, as
mentioned in my replies to Members' supplementary questions, the police had a
basket of factors instead of one single factor in considering each application.
Different factors would be considered for each individual application, for
example, the prevailing situation on that day. Insofar as the supplementary
question raised by Mr CHEUNG Man-kwong earlier is concerned, the police
were really notified of a number of processions. In these cases, the
Commander concerned would consider if organizers who failed to make
applications would be allowed to proceed with the procession. Certainly,
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public safety and interests of the public must also be considered. In such
circumstances, the duty Commander would give warnings and advise that the
number of participants in the procession has exceeded the prescribed number in
the absence of further notification to the police, who would reserve the right to
take appropriate actions or institute prosecutions.

However, insofar as notified processions are concerned, just as I said
earlier, six were opposed over the past five years, but three of them were given
the green light after the organizer concerned reached agreement with the police
by changing the routing and reducing the number of participants. As for the
remaining three cases, the processions were cancelled by the organizers
themselves. Should the police receive any application for procession from an
organizer and subsequently object to it, law-enforcement action must follow.
Because it is impossible for the police to object to the application for procession
on the one hand, and the Commander subsequently allow it to proceed on the
other. The police do not have such precedents. I do not agree that any
organization was targeted.

PRESIDENT (in Cantonese): I observe that some Members have put on labels
displaying a certain message. If the message relates to the subject under
discussion, Members may keep them, otherwise please remove them.
Furthermore, Mr LEE Cheuk-yan, I do not think the little pig that you are
displaying has anything to do with the subject under discussion. Yet, you may
take it out later when you have to show it in your speech.

PRESIDENT (in Cantonese): Second question.

Inspection of Candidates' Returns by Public

2. MR SIN CHUNG-KAI (in Cantonese): President, I have received quite a
number of complaints from the public (probably friends of the media whom we
are familiar with) that recently, when they went to the Registration and Electoral
Office (REO) to inspect the returns lodged by the Chief Executive election
candidates in respect of their election expenses and election donations, they were
only allowed to read but not write down the particulars. In this connection, will
the Government inform this Council whether:
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(a)

(b)

(c)

the REO had allowed members of the public to write down the
particulars of the candidates' returns in the past; if so, of the
reasons for adopting a different practice for the Chief Executive
Election held recently;

it is an offence for members of the public to write down the
particulars of the returns lodged by candidates; if so, of the details
of the relevant provisions; if not, whether it will consider letting
members of the public to do so; and

it will consider uploading copies of the returns lodged by Chief
Executive Election candidates onto a government website, so as to
facilitate public inspection of the particulars therein, if it will, when
it will be implemented; if not, of the reasons for that?

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Cantonese): Madam
President, the reply to Mr SIN's question is as follows:

(a) and (b)

©)

According to the Elections (Corrupt and Illegal Conduct) Ordinance
(Cap. 554), the REO must keep at its office the election returns
lodged by candidates, and make copies available for public
inspection, within one year after the publication of the election
result. The public may also ask for a copy of an election return or
part of a return, and obtain it subject to payment of a copying fee.
Since there is no explicit provision in the law which allows the
public to write down the particulars when inspecting the election
returns or which prohibits them from doing so, the REO took a
more cautious approach in the past and did not allow the public to
write down the particulars. However, in the light of the views
recently expressed by the public on such practice, the REO has,
after thorough considerations, relaxed the arrangements, and
allowed the public inspecting the election returns to write down the
particulars.

At present, the REO has not arranged for copies of the election
return forms to be placed on the website. The present
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arrangements, whereby the public may inspect the election returns
kept at the office of the REO, write down the particulars and obtain
copies, have already provided adequate transparency and are in line
with the statutory requirements. As to whether such arrangements
will be made in future, the matter requires further consideration.
If any such arrangements are to be made, they must comply with the
provisions of the Personal Data (Privacy) Ordinance.

MR SIN CHUNG-KAI (in Cantonese): President, the Secretary has not
answered whether it was previously allowed, but it was then prohibited and
allowed again subsequently. My supplementary question is whether the
so-called "write down" include photographing with digital cameras. In society
nowadays, we have no reason to write down anything sentence by sentence as it
would just be a waste of time and effort. Is the use of electronic mobile phones
for photographing regarded as writing down? And, is this allowed?

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Cantonese): Madam
President, since copying is allowed under our law, therefore with the exception
of writing down information, photographing is also allowed. And yet, this only
applies to the returns.

MR TAM YIU-CHUNG (in Cantonese): Has consideration been given to the
calculation of the copying fee if payment is required for obtaining copies of the
returns? That is, how much is the copying fee? What will the authorities do
when a large number of people indicate a wish to write down the particulars
therein at the same time if members of the public are allowed to do so?

PRESIDENT (in Cantonese): Mr TAM Yiu-chung, you have raised two
supplementary questions.

MR TAM YIU-CHUNG (in Cantonese): The first supplementary question is:
Since the copying fee is considered by some to be too high, what will the
authorities do when a large number of people indicate a wish to write down the
particulars therein at the same time?
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PRESIDENT (in Cantonese): I see.

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Cantonese): Madam
President, the copying fee is $0.5 per page according to the existing law. The
REO will certainly facilitate inspection of the returns by the public and the media
by all means as and when circumstances permit, and a few more copies will
definitely be made available at the office to facilitate inspection should such a
need arise.

DR YEUNG SUM (in Cantonese): President, it is basically inexplicable that the
REO has allowed the public to obtain copies on the one hand, but prohibited
them from writing down the information on the other. After all, the Secretary is
now amenable to advice. May I ask if the transparency of the relevant
information can be further enhanced by uploading them onto the Internet? As
we are allowed to write down and obtain copies of the relevant document, it is
not so different to have them uploaded onto the Internet.

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Cantonese): Madam
President, this supplementary question should be considered from three
perspectives.  First of all, the uploading of election returns onto the Internet
must comply with our electoral laws and the Personal Data (Privacy) Ordinance.
The second perspective is there are established and commonly accepted
principles and procedures for compliance in handling these personal particulars.
In case there is a need for any government department to collect personal
particulars, Hong Kong citizens or the person concerned should be briefed in
advance on the purpose of collecting such particulars and how they will be made
public. Insofar as the third term Chief Executive Election is concerned, we
have not briefed the persons concerned on the possibility of uploading their
particulars onto the Internet. Yet, this principle has been well understood by all
relevant departments of the Special Administrative Region Government. The
third perspective to be considered in relation to this supplementary question is
the REQ's decision to upload election returns onto the Internet should apply
across the board; in other words, in addition to the Chief Executive Election,
consideration should also be made to adopt the relevant arrangement in the
Legislative Council and District Council elections. Since the Honourable
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Member has raised this supplementary question, the REO will look into it from
different perspectives.

DR KWOK KA-KI (in Cantonese): Madam President, given that all documents
must be made public, I think that whatever the means employed, be it writing or
photographing with digital cameras, must not be prohibited. I wish to ask the
Secretary: Has there been any attempt to prohibit the returns from being
recorded in writing as in the third term Chief Executive Election? If yes, what
is the reason for that? Why was such a special arrangement adopted this time?

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Cantonese): Madam
President, colleagues in the REO have all along acted in accordance with the law
and legal advice was also sought in the past. According to the law, members of
the public should be allowed to inspect the election returns upon request. This
became a standing practice in 2004, whereby members of the public were only
allowed to inspect the returns but could not write down the particulars therein at
that time. However, after listening to the views and concerns expressed by
Members in these few days, a review was conducted on the relevant
administrative arrangements. As a result, we can read so many press reports on
the declared information of the two candidates for the third term Chief Executive
today. I believe it is because our media friends had conveniently written down
and copied the relevant information yesterday.

MR SIN CHUNG-KAI (in Cantonese): President, may I ask the Government if
it has sought legal advice on whether or not "public inspection” includes
inspection by electronic means? Insofar as public inspection is concerned, is
the Government duty-bound to allow the public to inspect by electronic means
(that is, via the Internet) in society nowadays? Whether the REO has performed
its duties in enabling public inspection by electronic means?

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Cantonese): Madam
President, the REO will definitely act in accordance with the existing electoral
laws by allowing public inspection of the election returns. Therefore, the
existing arrangement whereby members of the public can go to the REO office
and request to inspect the returns, write down the particulars therein and obtain
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copies of them, does conform with the requirements of the electoral laws.
Publication of the relevant information on the Internet by electronic means is,
however, even more open. After all, in today's electronic era, we have grown
accustomed to writing down information and gaining an understanding of the
work of different government departments through the Internet. But, just as Dr
YEUNG Sum said earlier, we are duty-bound to inform the person concerned
and the supporters of the candidates of our intention before uploading the
relevant information onto the Internet, with a view to taking proper actions
subsequently.

Insofar as the legal advice is concerned, the REO has all along sought legal
advice on a need basis so as to duly perform its responsibilities in law.

MR SIN CHUNG-KAI (in Cantonese): President, I wish to clarify the
supplementary question raised by me earlier on. My supplementary question is:
Will the REO consider the unavailability of electronic means for public
inspection a failure in fulfilling its responsibilities?

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Cantonese): Madam
President, I can say that the REO's existing arrangement of allowing the public
to inspect the relevant information in its office, write down the particulars therein
or obtain copies, has fulfilled its legal responsibilities. If we have to go further
to upload the relevant information onto the Internet, we are duty-bound to
discuss in advance with the person concerned and state our intention, and then
act in accordance with the electoral laws and the Personal Data (Privacy)
Ordinance.

PRESIDENT (in Cantonese): Third question.

Building Height Restrictions and Plot Ratio Reduction

3. MR ABRAHAM SHEK: Madam President, it has been learnt that from
time to time since 2005, various forms of building height restrictions and plot
ratio reduction have been introduced to approved Outline Zoning Plans (OZPs).
In this connection, will the Government inform this Council of:
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(a)

(®)

the policy objective of introducing the above building height
restrictions and plot ratio reduction; and

the districts and private sites to which such restrictions and
reduction have been introduced since 2005, as well as the estimated
loss of revenue and of the value of land because of such restrictions
and reduction?

SECRETARY FOR HOUSING, PLANNING AND LANDS (in Cantonese):
Madam President, town planning is an ongoing process. The OZPs made
pursuant to the Town Planning Ordinance (TPO), which set out the development
parameters and land use planning of individual areas, are reviewed and updated
from time to time to meet changing social and economic needs. All OZPs, and
the updated versions thereof, are approved by the Chief Executive in Council.

My reply to the two-part question is as follows:

(a)

(b)

It is a well-established practice of the Town Planning Board (TPB)
to stipulate development restrictions in the OZPs to provide open,
clear and unambiguous development parameters for compliance by
relevant parties. In general, restrictions on plot ratio are stipulated
to demarcate areas of different development intensities. This is to
make sure that the local infrastructure, environmental and traffic
capacities can cater for the demand arising from the development
intensities. Building height restrictions are stipulated to protect
important ridgelines, views to the harbour and other valuable
attributes of our landscape; to preserve the special character of some
neighbourhoods; and to achieve compatibility with the surrounding
developments and natural setting.

Since January 2005, amendments to 15 OZPs for imposing or
updating plot ratio, gross floor area or building height restrictions
have been gazetted under the TPO. Seven of these OZPs have
been approved by the Chief Executive in Council. These 15 OZPs
cover 10 districts namely Eastern District, Southern District, Wan
Chai, Kowloon City, Kwun Tong, Sham Shui Po, Kwai Tsing,
Tsuen Wan, North District and Yuen Long.
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In general, developments already completed or approved will not be
affected by the new development restrictions. However, when an
existing building is to be redeveloped, the redevelopment would be
subject to the new development restrictions, or the bulk and height
of the existing building, whichever is the greater.

While it is generally true that lower development intensity would
mean less revenue, lower development intensity could avoid
excessive developments in densely populated and congested areas,
thus allowing public benefits not quantifiable in monetary terms to
be gained. Lower development intensity also improves our quality
of living and it responds to the community calls for better building
layouts and more open space.

MR ABRAHAM SHEK (in Cantonese): I have to thank the Secretary for his
detailed reply. But he has been really tactful, for he has not answered my
question indeed. (Laughter)

According to part (b) of the main reply, the Secretary is playing the host in
improving the environment, but this is done at the expense of the interest of 1.2
million owners across the territory — Members returned by geographical
constituencies through direct elections have to pay attention to this. As once the
plot ratio is lowered, every owner will be affected, particularly in the case of
redevelopment as mentioned by "Uncle SUEN" earlier. Therefore, the
Secretary has not answered part (b) of my main question at all. How could land
issue not be related to money? The Government can work out the number of
flats to be built on each lot sold, where the plot ratio has not been reduced — it
has not done so in most cases, for an adjustment in plot ratio will have monetary
implications, affecting the value of a lot to its owner.

President, protection in this respect is stipulated in Article 105 of the Basic
Law, I hope the Secretary ......

PRESIDENT (in Cantonese): What is your supplementary question?

MR ABRAHAM SHEK (in Cantonese): I would like the Secretary to answer
part (b) of my main question.
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PRESIDENT (in Cantonese): That is part (b) of your original question, alright.
Secretary for Housing, Planning and Lands.

SECRETARY FOR HOUSING, PLANNING AND LANDS (in Cantonese):
As Mr Abraham SHEK said earlier, not all adjustments involve a reduction in
building density.

Perhaps I can explain the OZPs in more detail. Each OZP is
accompanied by three documents, including notes, schedules of uses and
explanatory statements, which explain the content and actual situation of the
restrictions imposed, not only a reduction of all restrictions.

Just as I have said earlier, in designating the development intensities in
OZPs, we have to consider the local traffic condition, transportation support
services and the capacity of other facilities in coping with the demand arising
from such development intensities. After considering all these factors of a
certain area, we will specify the building density allowed. If the existing
requirement is inconsistent with the density specified and a reduction in density is
required, the density concerned will be reduced. But it does not mean that
building density will be reduced in all cases, nor will such a reduction be applied
across the board. Thus, whether a lot will be affected depends very much on its
location.

Besides, Members all know that after an amendment to an OZP is
completed, the OZP has to be gazetted. If any owners have opinions about it,
they may state their case to the TPB or request a change of use. The TPB, after
considering all factors concerned, may uphold its decision to lower the height or
density of buildings. In that case, as I have said in the main reply, if an existing
building is below the limit under the new development restrictions, it may be
expanded up to the restricted limit upon redevelopment in the future.

However, if the bulk of an existing building is already beyond the
restricted limits, upon redevelopment, that building is still allowed to build
beyond the limit in terms of area and height. In other words, upon
redevelopment, the building will be allowed to be built to the bulk and height of
the existing building and of the same density. From this perspective, the owner
will not incur any loss in concrete terms. Naturally, there may be some
individual cases where the owners may consider they have suffered losses.
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However, according to the TPO, for restrictions required to be imposed by
reason of overall configuration, no compensation arrangement will be made.

President, with regard to Article 105 of the Basic Law, it is not directly
related to the theme of this question today. If Members have different views on
this, I hope I will have the opportunity to explain it in detail in response to
another oral question in future.

PRESIDENT (in Cantonese): Mr Abraham SHEK, has your supplementary
question not been answered?

MR ABRAHAM SHEK (in Cantonese): President, the Secretary has wasted a
few minutes without answering my supplementary question. The more the
Secretary said, the more contradictory his reply appears, for in comparison with
his main reply, the reply he has just given — President, I have to ask the question
again, why? President, take a building with an original plot ratio of eight as an
example, if in future ......

PRESIDENT (in Cantonese): According to the rule governing Question Time,
you need only state the part of your supplementary question that has not been
answered.

MR ABRAHAM SHEK (in Cantonese): I just asked the Secretary that among
the 15 OZPs, whether or not the loss incurred by the owners had been assessed
when there was a reduction in plot ratio. The Secretary should have those
figures. President, will the Secretary provide us with those figures?

SECRETARY FOR HOUSING, PLANNING AND LANDS (in Cantonese):
President, as I have explained earlier, when a restriction on plot ratio is imposed,
we have to see whether the plot ratio of the existing building is beyond or below
the restricted limit. If the plot ratio of an existing building is below the
restricted limit, the owner of the building will be allowed to expand the building
up to the restricted limit. If an existing building is beyond the restricted limit,
despite the lowered development intensity imposed on future development, that
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building, under the existing law, is exempted from the new restriction upon
redevelopment as long as it is within the confines of the existing building in
development intensity and bulk. Therefore, President, from this point of view,
the owner concerned does not incur any loss.

MR JEFFREY LAM (in Cantonese): The Secretary said earlier that in recent
years, the Government had proposed to update the plot ratio, gross floor area
and building height restrictions of various districts in the territory. We observe
that in many districts, the proposals made by the Government are not
comprehensive. These proposals only include a number of buildings and the
restrictions imposed on both ends of the same street may even differ, giving an
impression to many people that the Government is in favour of certain parties
while ill-treating the others. What criteria has the Government adopted in
assessing and drawing up these proposals?

SECRETARY FOR HOUSING, PLANNING AND LANDS (in Cantonese): 1
think the explanatory statement of each OZP should be studied in more detail.
Take the development intensity for residential buildings as an example, which is
not standardized. The development intensity allowed in certain districts may be
higher while that in some other districts may be lower. For instance, the
building density on the Peak is very low and the plot ratio is usually less than one,
and some may be 0.4 or 0.5. It all depends on the development intensity
specified by the TPB in respect of a certain lot. As the density for each lot
varies, it has thus given rise to the discrepancies mentioned by Mr Jeffrey LAM
earlier, while different height restrictions are imposed in consideration of the
different uses.

PRESIDENT (in Cantonese): Mr Jeffrey LAM, has your supplementary
question not been answered?

MR JEFFREY LAM (in Cantonese): President, yes, for I asked about the
situation in the same district but not in different districts. For even in the same
district and in the same street, such discrepancy may be found between two
adjacent buildings. What are the reasons?
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SECRETARY FOR HOUSING, PLANNING AND LANDS (in Cantonese): I
have already explained it. I was not referring to the situation involving
different districts just now. For even in the same district, owing to different
considerations, the development intensity of different lots may vary, with some
being higher while some other being lower. Take Kowloon Tong as an example,
the density at both ends and on the two sides of the same street may also be
different. That is why there are discrepancies in this respect. It all depends on
the density requirement of a certain district or lot.

DR LUI MING-WAH (in Cantonese): The Government lowered plot ratios and
imposed height restrictions without conducting extensive consultation, affecting
many urban redevelopment projects led by the private sector. Is it fair to do so?

SECRETARY FOR HOUSING, PLANNING AND LANDS (in Cantonese):
Dr LUI said that no consultation had been conducted; I do not quite understand
his point. President, when these draft plans are gazetted, they will be discussed
by the District Councils and will have to go through an open procedure. As I
said earlier, if anyone has any opinion about these plans, they may formally raise
their objections to the TPB in accordance with the TPO, while the TPB has to
consider all the reasons submitted. If the TPB considers the reasons justified,
adjustments will be made accordingly. If the TPB considers the reasons not
justified, it will surely adhere to its original idea in making its final decision. In
the end, the TPB is required to submit these drafts to the Chief Executive in
Council for approval before they are implemented.

PROF PATRICK LAU (in Cantonese): In his reply to part (b) of Mr Abraham
SHEK's main question, the Secretary mentioned that if the development on
private land had to be reduced because of the restriction imposed, it would surely
incur loss in monetary terms. I would like to ask the Secretary one question.
As many of these sites are bound by land leases, under such circumstance, which
will take precedence, the land lease or the planning requirement? Should
development be subject to the restrictions of land leases?

SECRETARY FOR HOUSING, PLANNING AND LANDS (in Cantonese):
Land lease is certainly one kind of contract, but it is also subject to the TPO.
For instance, buildings in Hong Kong have to comply with the height restrictions
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set out in Schedule 1 to the Building (Planning) Regulations. The height and
density of buildings in Hong Kong are not unrestricted; they are subject to the
regulation of the Buildings Ordinance.

If a restriction is not laid down in the TPO, buildings may be built to a
certain height. But if a restriction is set out in the Ordinance — as it is related
to the configuration of the city and whether the infrastructure and ancillary
facilities of a district can complement and cope with development of such a high
density — which will be set when that is not allowed, the restriction will
definitely be applicable to all sites, and the requirement of the land lease
concerned should thus be disregarded.

PROF PATRICK LAU (in Cantonese): President, the Secretary said earlier
that a land lease is also a kind of contract, so I think he does respect the contract.
If so, when the plot ratio is lowered, should compensation not be awarded?

PRESIDENT (in Cantonese): This is not part of the supplementary question you
asked earlier. If you have to ask this question, you have to press the button for
another turn. However, I do not think you will have the opportunity to ask this
question today.

MR LEE WING-TAT (in Cantonese): President, I think, in respect of planning,
Jairness is of the utmost importance. Members should be aware of two typical
examples. One is about two extremely tall buildings of 40 to 50 storeys at
Stubbs Road. Another example is about two buildings of over 70 storeys at
Hung Hom, which are built by a developer who always manages to seize the
opportunity ahead of others. However, restrictions on planning have now been
imposed on the two districts, which forbid the construction of buildings of that
height.

May I ask the Secretary, if fairness is said to be uphold, why that
particular developer can always receive fair treatment? Why other developers
are not allowed to do the same after that developer has been treated fairly? For
height restriction has now been imposed on Hung Hom. Why can only that
particular developer but not other developers do so? Was it because he
managed to seize the opportunity ahead of others every time, so that he could
make it?
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SECRETARY FOR HOUSING, PLANNING AND LANDS (in Cantonese): |
would not speculate why such incidents happened. But I think these incidents
can demonstrate that when no restriction is laid down in the OZPs, some people
will take advantage of this loophole, and they will certainly be able to act ahead
of others. Besides, these incidents also demonstrate that the Government has
mended the fold after a sheep is lost. Having seen such cases, we think the
reoccurrence of these cases should not be allowed, and we certainly have to plug
the loophole.

As to whether the two examples cited by Mr LEE Wing-tat earlier fall
under this category, I dare not say too much about this, for I do not have much
information on those two cases at hand. However, in general, we have to
examine thoroughly how the layout of an area should be set. At present,
development in the territory is becoming mature, as such, not much space in the
urban area is available for new development. We must thus cherish the
opportunity to, say, examine ways of protecting ridgelines and views to the
harbour, while ventilation of fresh air is also a consideration. Therefore, we
have to impose the various types of restrictions mentioned earlier with a view to
conserving and improving our living environment and quality of living.

MR LEE WING-TAT (in Cantonese): The Secretary has not answered my
supplementary question. I asked why that particular developer could seize the
opportunity ahead of others to build the buildings of over 70 storeys at Hung
Hom before the imposition of height restriction. If the Secretary says that he
does not have the information, may I ask whether the Secretary will give a
detailed explanation on these two cases concerning Stubbs Road and Hung Hom
after the meeting?

PRESIDENT (in Cantonese): Secretary, do you have anything to add?

SECRETARY FOR HOUSING, PLANNING AND LANDS (in Cantonese):
President, I have already said that I do not have the information at hand. I will
go back and try to provide a reply in writing. (Appendix I)

PRESIDENT (in Cantonese): We have spent more than 19 minutes on this
question. Last supplementary question.
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DR RAYMOND HO (in Cantonese): I wonder if the Government has considered
that the present approach of lowering plot ratio and imposing height restriction
will directly affect the development value of buildings, in other words, this may
affect the value of urban development of a place upon redevelopment and impede
the pace of development. Has the Secretary considered the impact in this
respect?

SECRETARY FOR HOUSING, PLANNING AND LANDS (in Cantonese):
Certainly, these issues have been taken into account in a holistic manner. The
quality of living is an issue that we cannot neglect. As to whether or not
buildings should be allowed to be built densely together, creating the so-called
wall effect, we should cautiously consider the possible impact it may have on the
surrounding environment. We should not assume that profit could only be
generated from constructing buildings of towering height in all development.
Sometimes, an orderly scale of development that brings benefit to the
environment will also enhance the value of the buildings concerned. Therefore,
in this connection, I cannot arbitrarily say that the lowering of development
intensity of certain places will certainly result in losses, for in another
perspective, we have to consider factors other than benefits derived from
building density, that is, requirements on quality of living and other aspects.

PRESIDENT (in Cantonese): Fourth question.

Bus Fare Concession Initiatives

4. MR CHEUNG HOK-MING (in Cantonese): President, the bus fare
adjustment mechanism, which allows fares to go upward and downward, has
been implemented for more than a year. The fare concession initiatives of the
franchised bus companies, however, impose a restriction which requires a
passenger to make a return trip on the same bus route or route of the same group
on the same day in order to be entitled to a fare discount on the return trip. In
this connection, will the Government inform this Council whether it knows:

(a) the total number of passengers benefited from the above restrictive
fare concession initiatives since their implementation, and the top
and bottom 10 bus routes ranked according to the number of
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(b)

passengers benefited from the initiatives, the aggregate amount of
fare discounts offered to passengers and the average amount of fare
discount enjoyed by each passenger, broken down by long, medium
and short distance bus routes; and

if the actual number of passengers benefited from the bus fare
concession initiatives is substantively smaller than that originally
estimated; if so, whether the Government will consider asking the
franchised bus companies to withdraw the above restrictive fare
concession initiatives and replacing them with single-trip fare
concession initiatives which offer a fare discount for each trip?

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS
(in Cantonese): President,

(a)

Four franchised bus companies, viz the Kowloon Motor Bus
Company (1933) Limited (KMB), Citybus Limited (CTB), New
World First Bus Services Limited (NWFB) and Long Win Bus
Company Limited (LWB) have implemented a series of fare
reduction initiatives since February 2006. These include the
following same day return fare reductions on 100 routes with single
fares of $10 or above:

(i) 20% fare reduction for a same day return trip to Octopus
users on routes with single fares of $15 or above; and

(ii) 10% fare reduction for a same day return trip to Octopus
users on routes with single fares between $10 and $14.9.

The two initiatives above do not cover Airport "A" routes,
recreation routes and racecourse routes.

For routes with single fares of $15 or above, the Transport
Department (TD)'s latest figures showed that the average daily
patronage of this fare reduction initiative was about 80 000 in
December 2006. On average, passengers using the initiative
enjoyed a total reduction of $3.6, or around $1.8 per trip. The
aggregate amount of discounts enjoyed by passengers in that month
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(b)

was about $4.5 million. Since the introduction of this fare
reduction initiative up until December 2006, the aggregate
patronage stood at 23 million and the fare discounted amounted to
about $41 million.

For routes with single fares between $10 and $14.9, the average
patronage of the fare reduction initiative was about 135 000 in
December 2006. On average, passengers using the initiative
enjoyed a total reduction of $1.2, or around $0.6 per trip. The
aggregate amount of discounts enjoyed by passengers in that month
was about $2.5 million. Since the introduction of this fare
reduction initiative up until December 2006, the aggregate
patronage stood at 40 million and the fare discounted amounted to
about $23 million.

Of the routes providing same day return fare reduction, the 10
routes with the highest and lowest patronage of the fare reduction
initiatives concerned are presented in fare groups at Annex.

In addition to the same day return fare reduction, the bus companies
have also introduced other fare reduction initiatives by phases since
early 2006, including a $2 flat fare or half fare for elderly
passengers on Sundays and public holidays on routes excluding
Airport "A" and racecourse routes. There was a daily average
patronage of 295 000 using the concession offered on Sundays and
public holidays for elderly passengers, and a daily average
patronage of about 120 000 using over 200 Bus-bus Interchange
(BBI) concessions.

In general, there has been a steady growth in the number of
passengers using the fare reduction initiatives since the latter's
implementation by phases. In December 2006 alone, the average
daily patronage using the same day return fare reduction,
concessions offered to elderly passengers on Sundays and public
holidays, as well as the BBI concessions ranged from 330 000 to
630 000 in total, the maximum of which represents 70% of the total
900 000 patronage (that is, 630 000 patronage) which could have
been benefited from the initiatives. The bus companies have
committed to continuing the provision of the same day return fare
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reductions and the elderly fare discounts on Sundays and public
holidays for three years starting from the date of implementation
until a review in 2009.

The bus companies will continue publicizing their fare reduction
initiatives so that passengers will be informed of the concessions and
make use of them. The operating environment of the bus trade has
become increasingly difficult due to oil price hikes and keener
competition in the public transport market. The bus companies
therefore express that they have already provided the existing fare
reduction initiatives as far as they could afford. In this connection,
the Government has no intention to require the bus companies to
alter the mode of fare reduction currently on offer.

President, I will not read out the content of the Annex in detail now,
and I hope Members will know the relevant situation after reading

the Annex.

Annex

Top and Bottom Routes Ranked According to their Patronage

Using Same Day Return Discount Scheme

Routes with single fares of $15 or above

Route Number Bus Company

Routes with the Highest Patronage Using Same Day Return Reduction Initiative

1. 968 (Yuen Long (West) — Causeway Bay (Tin Hau)) KMB

2. 969 (Tin Shui Wai Town Centre — Causeway Bay CTB
(Moreton Terrace)

3. 960 (Tuen Mun (Kin Sang) — Wan Chai Ferry) KMB

4. 962 (Tuen Mun (Lung Mun Oasis) — Causeway Bay CTB
(Moreton Terrace)

5.  268C (Long Ping West Rail Station — Kwun Tong Ferry) KMB

6. 269C (Tin Shui Wai Town Centre — Kwun Tong Ferry) KMB

7. 681 (Ma On Shan Town Centre — Central (Hong Kong| KMB/CTB
Station))

8. 682 (Chai Wan (East) — Ma On Shan (Lee On)) NWEFB

9. 680 (Admiralty (East) — Ma On Shan (Lee On)) KMB/NWFB

10.  967(Tin Shui Wai (Tin Yan) — Admiralty West) CTB
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Route Number

Bus Company

Routes with the Lowest Patronage Using Same Day Return Reduction Initiative

I. N969 (Tin Shui Wai Town Centre — Causeway Bay CTB
(Moreton Terrace))

2.  N691 (Central (Macau Ferry) — Tiu Keng Leng) KMB/NWFB

3.  N170 (Wah Fu Central — Sha Tin Central) KMB/CTB

4. N182 (Central (Macau Ferry) — Sha Tin (Kwong Yuen)) | KMB/CTB

5. N31 (Tsuen Wan (Discovery Park) — Airport (Ground LWB
Transportation Centre))

6. NI11 (Central (Macau Ferry) — Airport (Ground CTB
Transportation Centre))

7. N30 (Tung Chung — Yuen Long East) LWB

8.  N42 (Airport/Tung Chung — Ma On Shan (Yiu On)) LWB

9. N23 (Tung Chung — Tsz Wan Shan North) CTB

10. N42A (Tung Chung — Fanling Luen Wo Hui) LWB

Routes with single fares between $10 and $14.9

Route Number

Bus Company

Routes with the Highest Patronage Using Same Day Return Reduction Initiative

1. 171 (Cheung Sha Wan — South Horizons) KMB/CTB
2. 59X (Tuen Mun Pier Head — Mong Kok Kowloon-Canton KMB
Railway Corporation (KCR) Station)
3.  E34 (Tin Shui Wai Town Centre — Airport (Ground LWB
Transportation Centre))
4. 58X (Tuen Mun (Leung King) — Mong Kok KCR Station) KMB
5. 60X (Tuen Mun Central — Jordan (Wui Cheung Road)) KMB
6. 277X (Fanling Luen Wo Hui — Lam Tin (Ping Tin)) KMB
7. 68X (Yuen Long East — Jordan (Wui Cheung Road)) KMB
8. 603 (Lam Tin (Ping Tin) — Central (Ferry Piers)) KMB
9. 260X (Tuen Mun (Po Tin) — Hung Hom Station) KMB
10. 278X (Sheung Shui — Tsuen Wan (Nina Tower)) KMB

Routes with the Lowest Patronage Using Same Day Return Reduction Initiative

1. N118 (Siu Sai Wan (Island Resort) — Sham Shui Po) KMB/CTB

2.  N281 (Ma On Shan (Kam Ying Court) — Hung Hom KMB
Station)

3.  N293 (Mong Kok KCR Station — Tseung Kwan O (Sheung KMB
Tak))

4. N619 (Central (Macau Ferry) — Kwun Tong (Shun Lee)) | KMB/CTB
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Route Number Bus Company
5. 70 (Sheung Shui — Jordan (Wui Cheung Road)) KMB
6. N122 (Shau Kei Wan — Mei Foo) KMB/NWEFB
7. 66 (Tuen Mun (Tai Hing) — Sham Shui Po) KMB
8. N796 (Tseung Kwan O MTR Station — Tsim Sha Tsui) NWFB
9. NI121 (Central (Macau Ferry) — Ngau Tau Kok) KMB/NWFB
10. N270 (Sha Tin Central — Sheung Shui) KMB

MR CHEUNG HOK-MING (in Cantonese): President, my main question asks
about some very concrete issues, and part (a) of the main reply of the Secretary is
also very concrete. However, the thrust of my question lies in part (b) of the
main question. I asked whether the actual number of passengers benefited from
bus fare concession initiatives is smaller than the original estimation of the
Government. But the Secretary has not answered this part of my question.
Worse still, before giving a clear reply to this part of my question, the Secretary
jumped to the conclusion in the last paragraph of her main reply that the
Government had no intention to require the bus companies to alter the mode of
Jare reduction currently on offer. I would like to ask the Secretary to respond to
this part of my question.

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS
(in Cantonese): I have in fact given the answer in my main reply. I have just
said a few words about this, it may be too brief. Perhaps I can try to give a
more detailed answer.

In respect of the patronage of these fare reduction initiatives, before the
implementation of the fare reduction plan, we estimated that upon the
introduction of the new fare reduction plan, together with the BBI concessions
offered at the time, a maximum patronage of 900 000 would benefit every day.
This was the estimate at that time, which represented around one fourth of the
total number of bus passengers each day.

In December 2006, according to our statistics, the average daily patronage
benefiting from the fare reduction and concession plans reached 630 000, which
represented 70% of the maximum patronage we estimated could benefit from
these plans. The patronage of different fare reduction initiatives is determined
by the travelling mode of passengers. For instance, many passengers may not
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choose to take the bus daily, they may sometimes change to other modes of
transport, like MTR or minibuses. However, we can see that this figure is now
increasing. More so, among these fare reduction initiatives, some have to be
completed in phases. Take the BBI concessions as an example, we notice that
the patronage has increased from 580 000 passenger trips in the early 2006 to
630 000 passenger trips in the end of 2006. This is my detailed reply.

MR ANDREW CHENG (in Cantonese): I would just like to follow up the
preliminary estimate the Secretary mentioned earlier. She said that around one
fourth of the passengers would benefit from these concessions, but it turns out
that only 8% to 16% of the daily patronage can benefit. Calculating on the
basis of a daily patronage of some 3.7 million, only some 300 000 to 600 000
passenger trips can enjoy these so-called "concessions". But in the next three
years, the Government has no intention to request the bus companies to alter the
mode of offering these so-called "concessions". Secretary, do you think that
these so-called "concessions" are only ineffectual offers so far off the mark that
fail to help the public, where passengers are compelled to put up with expensive
travelling expenses?

Actually, at first, when the target patronage to benefit was set at 25%, it
was already a very low target. But now, only 70%, 70% of this one-fourth
patronage can benefit, that is, a daily maximum of 16% of the passengers can
benefit. Of the patronage of over 3 million, only this very small number of
passengers can benefit, but the Secretary is so ready to be complacent. I hope
the Secretary will think this over seriously lack in her office.  Should this policy
of not conducting a review in the next three years be reconsidered and efforts be
made to negotiate with the bus companies? These few companies are making
profits of $80 million to $1 billion at every turn, so it is only natural for them to
set aside tens of million dollars more to help the public.

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS
(in Cantonese): I understand that Members will act proactively to fight for a
reduction in transportation fare, for the public will always welcome a fare
reduction. However, given the limited resources, we should by all means help
those who are most in need. Therefore, we have made an all-out effort to
provide concessions to passengers of long-haul routes, for instance, a 20% fare
reduction on return trip is offered, which is really helpful to many people.
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As to whether a review of the coverage of bus fare concessions offered
will be conducted shortly, I believe the room for doing so is small. Certainly, I
do not rule out the possibility of conducting constant reviews. As I have said in
the main reply, due to high oil prices, the operating costs of bus companies are
actually increasing. I believe it is unlikely that they will make a profit of $80
million to $1 billion, and the shortfall may be substantial. Therefore, taking
into account the overall operation, we hope that bus services provided are of high
quality, stable, convenient and acceptable to the public. A balance has to be
struck between these two aspects, and we must maintain the quality of service,
preventing any significant deterioration. More so, we think that long-haul
passengers are now enjoying the reduction on return trips. However, we will
keep this under cautious review.

MR WONG KWOK-HING (in Cantonese): President, residents in remote
areas are shouldering a heavy burden in long-haul bus fares. For instance,
residents in Yuen Long, Tuen Mun, Tin Shui Wai, and Tung Chung in particular,
have to change transport at least once, or even twice, when they go out. Take
the residents in Tung Chung as an example, they have to change transport at
least twice when they go out. Therefore, may I ask the Secretary via the
President whether or not the Bureau will consider helping residents to get
concessions for interchange among different buses companies or corporations?
Will the Government, on behalf of residents, negotiate with different bus
companies and ask them to consider providing inter-corporation or
inter-company interchange concessions to help those residents in remote areas?
Assistance of this nature, if provided, can help lessen their burden in transport
expenses in large measure.

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS
(in Cantonese): First of all, I have to thank Mr WONG for his supplementary
question. We fully understand that passengers of public transport, who have to
change transport a number of times, have to pay particularly high transport fares
in total. As such, we have arranged for a lot of interchange concessions.

I wonder if Members can recall that last year, when we discussed the bus
fare adjustment mechanism and fare reduction initiatives, we particularly
mentioned that interchange concessions would be provided by all means on
jointly operated routes, in other words, the same routes or feeder services
operated by different bus companies. Owing to the variance in Octopus
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charging systems, some time had been spent on standardizing the charging
system of different bus companies for jointly operated routes.

In respect of jointly operated routes, at present, interchange concessions
are offered for several medium- and long-haul routes. In this connection, we
will keep an eye on their practice. Mr WONG can provide information in this
respect, so that we may continue to discuss the mode of offering interchange
concessions for jointly operated routes.

MR WONG KWOK-HING (in Cantonese): President, the Secretary has not
answered part of my supplementary question. I do not only refer to jointly
operated routes, I mean inter-company or inter-corporation concessions, such as
concessions for the LWB or KMB passengers changing to the CIB buses. 1
hope the Secretary can provide more information on this.

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS
(in Cantonese): These routes are also included under the jointly operated routes
we mentioned, for example, interchange concessions are already offered for
cross-harbour routes run by the KMB and the NWFB.

MR LEE CHEUK-YAN (in Cantonese): President, the Secretary said earlier
that she well understood Members had to help the public to fight for fare
reductions. However, I think the public can hardly understand and appreciate
why the Secretary is not acting on the principle of people-first but that of
consortia-first. It seems to me that she was explaining the case for the
consortia, for she repeatedly said that the bus companies could hardly have any
room for further review due to the prevailing oil price hikes.

However, President, we are not pressing for unreasonable demands.
Now, it is pretty obvious that only 70% of the target patronage of 900 000 can
benefit, which means there is still capacity for improvement. We should use
these initiatives to their full capacity for reserve has been set aside for this
purpose. We are not making additional demands, nor are we requesting a
sudden increase, for the capacity for doing so already exists. I hope the
Secretary will consider conducting a review properly, so that a patronage of
900 000 can really benefit from these initiatives as per the target patronage of
900 000.
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Moreover, may I ask the Secretary to explain why passengers cannot
benefit from these initiatives at present and why the patronage benefiting has
decreased? Let me cite an example to illustrate my understanding. For
long-haul bus passengers departing for the urban area, but who have to return by
other modes of transport or via alternative routes to take care of other matters,
they cannot enjoy any fare reduction, for when they return by other modes of
transport, it means they are only taking single trips. However, if an adjustment
can be made to grant concessions to single trip passengers, the number of
passengers benefiting will greatly increase. In fact, the making of only some
minor adjustments can reduce the travelling expenses borne by local residents,
that I think is very important. However, it seems to me that the Secretary has
not thought about this and even holds that the bus companies are facing more
difficulties than the public. How can that be? The public is really in a very
difficult situation. I hope the Secretary could appreciate this.

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS
(in Cantonese): 1 believe the public understands the situation. For in all
aspects, be it on fare reduction or resources allocation, the resources in society
are limited. How can these resources be efficiently used to render effective
assistance to those who are most in need? I think a consensus has been reached
in society and insatiable demands should not be made.

I have already explained it earlier. First, Mr LEE, I did not say we
would not review the situation. Please do not put words into my mouth. I did
not say that. 'We have a lot of data on hand only because we have been keeping
an eye on the situation. At that time, it was estimated that a patronage of
900 000 would benefit. It was an estimate made on our part, assuming that
every member of the public would take buses. But it is not necessarily the
reality, for you certainly know that not every member of the public will choose
to take buses. The figure is the highest possible figure we estimated. But the
public still have many modes of transport to choose from. Not that the bus
companies have set aside a sum for the patronage of 900 000. I hope you can
understand this.

Moreover, we have been monitoring the operation. As I have explained
earlier, I have not been biased and paying no heed to the aspirations of the
public, nor have I not considered the possibility of providing initiatives like
interchange concessions. In fact, we have examined the case thoroughly. In
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respect of operating costs, as I said earlier, the oil price hikes have exerted great
pressure on the operating costs of bus companies. Moreover, the quality of
services has to be maintained and convenient and fast services should not be
compromised. For this reason, after balancing the considerations in all aspects,
constant reviews of the concession initiatives are conducted to identify ways for
improvement.

MR LEE CHEUK-YAN (in Cantonese): President, I have not made insatiable
demands. But I think ......

PRESIDENT (in Cantonese): Has your supplementary question not been
answered?

MR LEE CHEUK-YAN (in Cantonese): Yes, the Secretary has not answered
whether or not the concession initiatives can be used to the full capacity of
900 000 passenger trips. As 30% of the capacity has not been used, will extra
efforts be put in to achieve this? The Government said that reviews have been
conducted, but the Secretary said in the main reply that the Government had no
intention to require the bus companies ......

PRESIDENT (in Cantonese): Mr LEE Cheuk-yan, it is not a debate now, you
need only to state your follow-up question.

MR LEE CHEUK-YAN (in Cantonese): Alright. May I just ask whether the
target patronage of 900 000 will be achieved?

PRESIDENT (in Cantonese): Secretary, do you have anything to add?

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS
(in Cantonese): President, I have just given my answer. That 900 000
patronage is only an assumption, an academic figure.
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PRESIDENT (in Cantonese): Fifth question.

Handling of Pigs Surrendered by Pig Farmers

5. MR LEE CHEUK-YAN (in Cantonese): President, it has been reported
that staff of the Agriculture, Fisheries and Conservation Department (AFCD)
have, at the government kennels in Sheung Shui, killed with shotguns the pigs
surrendered by pig farmers participating in the voluntary surrender scheme for
pig farm licences. In this connection, will the Government inform this Council:

(@)

(®)

of the reasons for handling those pigs with the above means,

whether it has assessed if handling those pigs with the above means
is in breach of the provisions of the Prevention of Cruelty to Animals
Ordinance; if it has, of the results of the assessment; and

whether it will consider using other means to handle the pigs
surrendered by pig farmers participating in the above scheme?

SECRETARY FOR HEALTH, WELFARE AND FOOD (in Cantonese):
Madam President,

(a)

The current situation of pig raising industry in Hong Kong is: where
breeder pigs in pig farms are in excess, it is the responsibility of pig
farmers to dispose of the excess pigs at their own expense. Pig
farmers who wish to join the Voluntary Surrender Scheme for Pig
Farm Licences should make advance plans to gradually phase out
their breeder pigs so as to make way for the smooth surrender of the
licences. Pig farmers should also send their breeder pigs to
slaughterhouse for disposal by way of electrical stunning at their
own expense. In cases where some breeder pigs cannot be sent to
slaughterhouse for disposal owing to their huge size or for any other
reasonable considerations, the AFCD will assist pig farmers in
euthanizing these breeder pigs by using internationally accepted
methods.
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(b)

In the veterinary discipline, "euthanasia" is internationally
understood as the termination of an animal's life in a manner which
causes the least pain to the animal concerned.

Breeder pigs are generally huge in size, with weight reaching up to
300 kg. Some boars are also aggressive. Considering the above,
the AFCD has decided to follow international practices and arrange
for staff who are trained in firearms to dispose of these breeder pigs
with shotguns.

The United Nations Food and Agriculture Organization (UNFAO)
has not only endorsed the appropriate use of shotguns for
euthanizing large animals but has also issued detailed guidelines for
the practice. According to the UNFAO guidelines, the appropriate
target position for pig is the intersecting point of diagonal lines
drawn between its ears and eyes — President, here I have a picture
to illustrate the actual situation. This is not a toy but the UNFAO
guidelines enlarged for Members' reference. The bullet will cause
instant damage to the brain tissues of the pig, which will render the
pig unconscious and dead immediately, thus sparing it of
unnecessary suffering. Moreover, the use of firearms in
euthanizing pigs is legally recognized in the European Union,
Australia, the United States and the United Kingdom.

Drug injection is another method for euthanizing pigs. As breeder
pigs are huge in size and difficult to immobilize, and that their blood
vessels are normally three to five inches deep under the skin and
hard to locate, the AFCD experts consider the use of drug injection
in euthanizing breeder pigs as unsuitable.

The AFCD will ensure that the smallest number of breeder pigs
would be euthanized each time. At present, the AFCD euthanizes
breeder pigs one at a time. As I pointed out earlier, the use of
shotguns is an internationally recognized method for euthanizing
pigs. The Prevention of Cruelty to Animals Ordinance prohibits
any person from ill-treating or terrifying animals, or causing them
any unnecessary suffering. Using shotguns to euthanize breeders
pigs will render the pigs unconscious and dead immediately, thereby
sparing them of unnecessary suffering. The practice is therefore
not in violation of the Prevention of Cruelty to Animals Ordinance.
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(c) The AFCD has always encouraged farmers to make use of the
breeder pig disposal services provided by slaughterhouses. In fact,
since the implementation of the Voluntary Surrender Scheme for Pig
Farm Licences, slaughterhouses have assisted pig farmers in
disposing of 11 700 breeder pigs, which accounted for 85% of the
total number of breeder pigs disposed. Two thousand pigs have
been disposed of by the AFCD.

The Voluntary Surrender Scheme for Pig Farm Licences will be
closed for application in May this year. Pig farmers who have
joined the Scheme will have to dispose of all their breeder pigs
before March 2008. According to the AFCD records, there are
still some 15 000 breeder pigs in local farms. Currently, Sheung
Shui Slaughterhouse can deal with around 7 000 pigs — now around
5000 pigs are slaughtered every day but the actual number can
reach 7 000 pigs — and Tsuen Wan Slaughterhouse can handle
about 2 500 pigs every day. Hence, local slaughterhouses have
sufficient capacity to handle the remaining breeder pigs. The
Administration expects farmers participating in the Voluntary
Surrender Scheme to dispose of all their remaining breeder pigs by
March 2008.

MR LEE CHEUK-YAN (in Cantonese): President, I hope the Secretary can be
honest and will not play tricks or pull the wool over Members' eyes when
answering our questions. President, please look at part (b) of the main reply, in
which the wordings are very clear, "At present, the AFCD euthanizes breeder
pigs one at a time." It is one at a time, whereupon the Secretary said that "the
practice is therefore not in violation of the Prevention of Cruelty to Animals
Ordinance.” But my question is about the massacre of pigs which did happen.
President, here I have a photo showing that pigs were not killed one at a time.
Rather, a person was using a shotgun to shoot a group of pigs at that time.
According to a report, one of the pigs had struggled and screamed for five
minutes, thus terrifying the pigs around it. To make pigs around witness the
massacre of their kind is terrifying. To make the pig struggle for five minutes
before death is causing unnecessary suffering.

I am not talking about the current practice as it has already changed. My
question is about whether or not the practice at that time breached the law
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because the AFCD, as a law-enforcement agency knowing what is stipulated in
law, has broken the law by engaging in a massacre of breeder pigs. I hope the
Secretary can answer whether or not the slaughter of breeder pigs shown in the
photo or the previous slaughter of thousands of pigs has broken the law. Have
the authorities conducted an investigation into the case? If the staff performed
the killing have broken the law in full knowledge of the provisions, will they be
prosecuted?

SECRETARY FOR HEALTH, WELFARE AND FOOD (in Cantonese):
Madam President, the AFCD will try to dispose of the pigs in the best way.
However, if there are too many pigs, it may not be possible to deal with them
separately. I believe on some occasions in the past, it was impossible to do so.
As I said in part (b) of the main reply, the AFCD now euthanizes breeder pigs
one at a time. So, in our opinion, the AFCD has done its best in dealing with
the disposal of breeder pigs. But the assistance of the farmers is also needed in
this aspect. For example, they should not send in a large number of pigs at the
same time because this may pose difficulties to the AFCD in dealing with them.

So, in our opinion, the AFCD, in its current practice, is doing its best to
ensure that the Prevention of Cruelty to Animals Ordinance is not violated.

MR LEE CHEUK-YAN (in Cantonese): The Secretary said that there is no
violation of the law at present. But he also admitted that pigs had not been
disposed of one at a time previously. Now I ask him whether or not the previous
practice has violated the law and whether prosecution will be initiated or not.
When a government department fully aware of the relevant legal provisions has
violated the law, it is absolutely unacceptable to the public. I hope the
Secretary can give us a clear answer in this aspect.

SECRETARY FOR HEALTH, WELFARE AND FOOD (in Cantonese):
Madam President, as far as I know, we believe the AFCD has done its job
circumstances permitting and thus has not violated the legislation.

MR WONG YUNG-KAN (in Cantonese): In part (c) of the main reply, it is said
that Sheung Shui Slaughterhouse can slaughter up to 7 000 pigs every day. But
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as we know, only 4 000-odd pigs are killed every day. So, together with the
output of Tuen Wan Slaughterhouse, the total number of pigs slaughtered is only
around 5 000. Besides, there is a very crucial restriction under the Voluntary
Surrender Scheme. If there are pigs in the pigsties by the time when the Scheme
is closed, the farmers cannot receive the final compensation. May I ask the
Secretary what means there are to make the farmers...... or can the AFCD staff
make more frequent contacts with the farmers and ask them whether they would
like to participate in the Scheme? If the farmers wish to join the Scheme, can
the AFCD staff urge them to dispose of their breeder pigs at an early date before
or when the licences are surrendered? Will the Secretary take up this duty?

SECRETARY FOR HEALTH, WELFARE AND FOOD (in Cantonese):
Madam President, as the AFCD staff know that the Voluntary Surrender Scheme
will be closed for application by the end of May, they will communicate with the
pig farmers who are still in the business so as to know whether they wish to
surrender their licences voluntarily. If they are willing to surrender the
licences, we hope a disposal schedule at the slaughterhouse can be arranged in an
orderly fashion according to their number of breeder pigs. Besides, we would
also like to know whether there are special considerations such that breeder pigs
are required to be disposed of by the AFCD. If so, the AFCD will draw up
another schedule for them in order to identify a solution to their problem.

MISS CHOY SO-YUK (in Cantonese): President, according to the
international practice, when animals are euthanized, they should be killed with
only one shot so that they will not be subject to unnecessary suffering. In the
main reply, the Secretary said that 2 000 pigs had been euthanized. I would
like to ask the Secretary: How many bullets were used? How much time was
taken to kill these pigs on average? And were there any pigs which were Killed
with a few shots?

SECRETARY FOR HEALTH, WELFARE AND FOOD (in Cantonese):
Madam President, I do not have the figures. Of course, I do not know whether
the marksmanship of the marksmen of the Food and Environmental Hygiene
Department (FEHD) is good. As far as I know, however, the shotguns and
bullets used by the FEHD are large in size. When the bullet goes into the brain,
the nervous system of the front part of the brain will be totally smashed and the
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pig will become unconscious immediately. Despite the absence of figures, I
know that the FEHD's vets and technical staff will shoot at the pigs at very close
range to ensure precision. Moreover, given the power of the bullets, I believe
there are very few cases where more than one shot are required. Having said
that, I really do not have the figures.

MS AUDREY EU (in Cantonese): President, I note that the Secretary did not
deny the relevant report when answering Mr LEE Cheuk-yan's question. For
example, some pigs died after struggling for five minutes in the mass disposal of
pigs. However, in answering Mr LEE Cheuk-yan's question, the Secretary said
in the last part that he believed the staff had not violated the law. In other
words, he said he believed there was no violation of the law because the staff had
done their best circumstances permitting. May I ask the Secretary whether or
not he has conducted any investigation and whether the investigation is in written
form? Can he submit the investigation result to the Legislative Council so that it
can be disclosed to the public? If he has not conducted any investigation, how
could he say he believed there was no violation of the law? Furthermore, will
he conduct an investigation?

SECRETARY FOR HEALTH, WELFARE AND FOOD (in Cantonese):
Madam President, we have asked the AFCD how the pigs were dealt with.
Under such circumstances, we think that the AFCD has done its best to dispose
of a large number of pigs in a short period of time. We think they have done
their best in this aspect. Besides, in response to the concerns of various
quarters of the community, the AFCD has adjusted its mode of operation and the
pigs are now dealt with one at a time. Since the practice has been changed, we
do not intend to conduct a detailed investigation or to conduct any investigation
in future. On the contrary, we will look forward and see how breeder pigs
should be disposed of.

DR KWOK KA-KI (in Cantonese): President, if the report mentioned by Mr
LEE just now is a genuine report, I believe we should feel ashamed because the
AFCD should protect the animals. In fact, if there is suspicion of inhumane
treatment of animals, I think the Government is duty-bound. But I would like to
ask the Secretary: As slaughterhouses can deal with 5 000 pigs daily which is
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indeed a very large number, why were so many pigs disposed of by such a
controversial means, meaning being shot dead by shotguns. President, why is
the AFCD unable to make some administrative arrangements or make use of its
own facilities so that pigs are slaughtered in a humane way?

SECRETARY FOR HEALTH, WELFARE AND FOOD (in Cantonese):
Madam President, I believe there is really a controversy. But from the
perspective of humanity, it is entirely the same no matter the pigs are killed by
shotguns, electrical stunning or other means. In particular, we should bear in
mind that the pigs may not necessarily die after electrical stunning. We can
take a look at what happens in slaughterhouses. After electrical stunning, pigs
become unconscious only, waiting to be slaughtered. According to the FEHD's
guidelines, bleeding and slaughtering of the pigs should proceed within 15
seconds after electrical stunning. Moreover, a small number of pigs cannot
pass through the passage of the slaughterhouse because of huge size. Secondly,
they do not have any commercial value but the farmers have to pay $75 for each
service of the slaughterhouse. They will send the pigs to the slaughterhouse if
the pork is saleable. Besides, as some breeder pigs may carry diseases, we do
not want the spread of diseases to other pigs in the slaughterhouse. Owing to
these considerations, farmers will seek assistance from the AFCD. Under such
circumstances, the AFCD will use shotguns to dispose of the breeder pigs.

MR LEE CHEUK-YAN (in Cantonese): We did not query whether the AFCD
had done its job or not. But the problem is that it has only done its best to kill,
which does not mean that it has done its best in its job because the most
important part of its job is to comply with the Prevention of Cruelty to Animals
Ordinance. President, I think a deep structural problem is reflected, and that
s, when the AFCD is the enforcement agency of the Ordinance and being
suspected of having broken the law, should an investigation not be conducted by
other more independent departments rather than by the Secretary who wishes to
protect his staff and cover up for the department under his jurisdiction? The
Secretary just now said he believed the AFCD had done its best but did not say it
had complied with the law. So, can the Secretary request other department,
such as the police, to investigate whether or not the law has been violated instead
of allowing the AFCD to conduct an investigation on its own? In doing so, this
may lead to collusion among government officials.
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SECRETARY FOR HEALTH, WELFARE AND FOOD (in Cantonese):
Madam President, I do not think that there is a need to conduct an investigation
into the case. In particular, we all know that there was a large number of pigs
then. Let us put aside the means by which these pigs were slaughtered. If
they were not disposed of at an early opportunity, they might pose more health
problems. So, I think the AFCD did do its best to dispose of the breeder pigs in
very short time without causing any suffering to them. Concerning whether the
pigs were terrified or not, we think there is a need for improvement. So, we
think the AFCD has done its best in the job, based on which improvement has
been made to its current practice. Thus I think there is no need for further
review of the previous practice.

PRESIDENT (in Cantonese): We have spent more than 18 minutes on this
question. Last supplementary question.

MISS CHOY SO-YUK (in Cantonese): President, the market can in fact
consume 20 breeder pigs every day. May I ask the Secretary why not let the
market consume these breeder pigs gradually? For instance, 2 000 pigs can be
consumed in only 100 days. Why should the pigs be dealt with by a means
which is a waste of resources in such an urgent manner?

SECRETARY FOR HEALTH, WELFARE AND FOOD (in Cantonese):
Madam President, as I just explained, these pigs may be too huge to pass the
passage of the slaughterhouse. As we all know, the passage to electrical
stunning in the slaughterhouse is not wide and the pigs have to pass through one
by one. Also, on some occasions, some pigs are sick. We do not want to send
these pigs to the slaughterhouse and as a result infect other pigs. We do have
such considerations, in addition to other considerations, them being the
commercial considerations of the farmers. If they send the pigs to the
slaughterhouse and the pork is not saleable, they have to pay the costs. Can the
meat of 20 breeder pigs be sold every day in the form of meatballs or other
products in Hong Kong? If there is such a large market, we will of course
consider the need of the market. Some farmers may consider it commercially
not viable for a big farm to deal with a large number of breeder pigs in a short
period of time, thus they have to seek assistance from the AFCD.
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However, in my opinion, the most important thing is to deal with the
breeder pigs with the means I just mentioned, that is, to deal with them one at a
time. If the pork is saleable, we had better sell it. But I know such pork
cannot fetch a good price. For instance, the slaughtering cost may reach $75
while the sale proceeds may only be some $100, resulting in a marginal profit to
the farmers. Breeder pigs are different from pigs for pork as the later can fetch
$600 to $800 per pig. So, there is a big difference.

PRESIDENT (in Cantonese): Last oral question.

Promoting Development of Asset Management Business

6. MR JEFFREY LAM (in Cantonese): Madam President, Hong Kong has
abolished estate duty since February last year, in order to attract more foreign
and local investment, promote the development of asset management business
and boost the financial market. In this connection, will the Government inform
this Council:

(a)  of the revenue from estate duty in the 2006-2007 financial year, the
difference between such revenue and its estimated figure, as well as
the reasons for the difference;

(b)  whether it has calculated the new investments from abroad and by
local investors so far brought about by the abolition of estate duty,
especially those in the asset management business; and

(c)  whether it has formulated other measures to promote the
development of asset management business for more business
opportunities and employment?

FINANCIAL SECRETARY (in Cantonese): Madam President,

(@) The original estimate for estate duty collection in 2006-2007 was
$160 million and the provisional actual collection is $778 million.
That the estate duty collection in 2006-2007 is more than the
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(b)

original estimate is mainly because of the receipt of several new
estate cases during the year involving substantial amounts, the
advancement of duty payment by some estate cases, and the
additional duties paid by some large estates as a result of
underestimation of assessable value when filing estate duty returns.

Some estates mainly consist of landed properties but lack adequate
cash and bank balances to settle the estate duty payable. It is
estimated that some personal representatives of such estates may
have taken advantage of the recent boom in the property market to
sell the properties in the estates, and advanced the duty payment.
Consequently, the estate duty collection in 2006-2007 is more than
the original estimate.

As regards the amount of investments brought to Hong Kong by the
abolition of estate duty, especially those in asset management
business, investment decisions are often influenced by many factors
and it is difficult to give an accurate assessment on the additional
amount of investment induced by the abolition of estate duty alone.
Nevertheless, the industry generally agrees that the abolition of
estate duty has generated a positive impact and is conducive to the
long-term development of our asset management business and the
financial sector as a whole. Our asset management business and
investment environment have also become even more attractive and
competitive following the abolition of the tax. We also understand
from the banking trade that many private banking clients have
relocated their overseas assets back to Hong Kong after the
abolition.

With the abolition of estate duty and the support of government
policies, coupled with the continued promising economic outlook
and improving business environment, Hong Kong has become
increasingly attractive to local, mainland and overseas investors.

On asset management business, there had been a growth of 25% in
Hong Kong's combined fund management business, from

HK$3,618 billion in 2004 to HKS$4,526 billion in 2005.
Moreover, 79% of the assets managed in Hong Kong were invested
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(c)

in Asia, including Hong Kong and the Mainland, representing an
increase of 28% compared with the figure in the previous year.
Although figures for 2006, that is, the year of abolition of estate
duty, are yet to be released, we can make reference to other figures
to assess the recent performance of our financial services industry.

On authorized funds and authorized hedge funds, the gross sales of
authorized funds in Hong Kong amounted to US$24.3 billion in
2006, representing a substantial increase of 72% in 2005. In 2006,
the Security and Futures Commission (SFC) authorized more than
200 new unit trusts and mutual funds. The total asset under
management of all authorized funds increased from US$66.7 billion
in end 2005 to US$91 billion in end 2006 (Appendix 1),
representing a growth of 36%. The business of authorized hedge
funds also continues to flourish. The net asset size of the 14 hedge
funds authorized by the SFC also increased further to US$1.66
billion, up notably by 60% from US$1.04 billion in end 2005.

On bank deposits, while the average growth rate of bank deposits in
Hong Kong was only 3% in the past five years (from 2001 to 2005),
bank deposits increased by 17% in end 2006 to $4,762.2 billion.
Furthermore, Hong Kong's direct foreign investments in 2006
amounted to HK$333.2 billion, up by over 27% from 2005. The
total assets of the investment portfolios of private bank clients of
banks authorized by the SFC to conduct asset management business
also increased by 31% in 2006, compared with 16% in 2004 and in
2005.

While investment decisions are influenced by many different
factors, the above information helps to show that following the
abolition of estate duty, there are significant development in both
Hong Kong's asset management and the financial services industry
as a whole.

To further promote the development of asset management business
in Hong Kong, the Government and the SFC will continue to adopt
multi-pronged measures, including:
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(i)  Facilitation of Market Development and Innovation of
Investment Products

To further promote the development of our asset management
business, we must provide a business-friendly environment for fund
houses to operate their businesses in Hong Kong and provide more
choices of investment products for investors. The SFC will
continue to liaise closely with the fund management industry,
review its regulatory policies from time to time, and streamline the
current approval procedures as far as possible to facilitate the
development of new investment products.

(ii) Tax Measures

Apart from the abolition of estate duty, we have exempted offshore
funds from profits tax since last year. This measure will attract
new offshore funds to come here and encourage existing funds to
continue to invest in Hong Kong, which will lead to an increase in
market liquidity as well as employment opportunities in the financial
services and related sectors. Downstream service sectors such as
brokers, accountants, banks and lawyers will also benefit.

(iii) Promoting the Industry

Over the past year, the Administration, in conjunction with the
financial services sector, visited a number of places to promote
Hong Kong's asset management business and our strengths as an
international financial centre. We will continue to promote Hong
Kong as a platform for global investment and our diversified
financial services to various overseas markets and mainland
provinces and cities.

(iv) Human Resources Development

Adequate and high quality human resources are crucial to the
development of our asset management industry which requires
experts in different fields, such as fund managers, economic
analysts, lawyers and accountants. In this connection, the
Government has set up the Advisory Committee on Human
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Resources Development in the Financial Services Sector comprising
members from industry organizations, professional bodies,
regulatory bodies, training institutions and the relevant Policy
Bureaux. We will continue to enhance talent training and planning
in order to maintain our competitiveness as an asset management
centre.

Looking ahead, with the rapid development of Mainland's economy,
the Government will continue to develop Hong Kong as our
country's international financial centre, establish a complementary,
co-operative and interactive relationship with the mainland markets.
We will also actively promote our strengths as an asset management
centre, and seize new business opportunities in the Mainland for our
asset management industry.

Early this month, the SFC signed a Memorandum of Understanding
with the China Banking Regulatory Commission for regulatory
co-operation with respect to mainland commercial banks conducting
overseas wealth management business on behalf of their clients (that
is, QDII). The SFC and the Hong Kong Monetary Authority will
continue to maintain close co-operation and communication with the
relevant authorities in the Mainland, and capitalize on Hong Kong's
strengths in enhancing our role as an investment platform and bridge
for the flow of investment from the Mainland to the international
market. Through the Mainland/Hong Kong Closer Economic
Partnership Arrangement (CEPA), we will also continue to help the
industry explore the opportunities of the mainland market with a
view to facilitating the further development of our asset management
industry.

MR JEFFREY LAM (in Cantonese): Madam President, the Financial Secretary
said just now that the abolition of estate duty has generated positive impacts on
the development of the financial sector in Hong Kong, facilitating especially the
asset management industry. For instance, the asset and fund management
businesses have flourished, and the number and gross amount of funds under
management have also increased. However, the abolition of estate duty has
indeed led to a drop in government revenue by almost $780 million for the
2006-2007 financial year. May I ask the Financial Secretary, apart from
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facilitating the development of the financial sector, what benefits the abolition of
estate duty has brought to the Government and the general public? How can the
tax revenue lost be recovered?

FINANCIAL SECRETARY (in Cantonese): Madam President, in formulating
each Budget, I bear in mind the fundamental principles of revitalizing the
economy, creating employment and improving people's livelihood. Under
these fundamental principles, we shall ensure that any new policy or tax
concession made is forward-looking and consistent with these principles. With
the support of the Legislative Council, the abolition of estate duty was
formulated on the basis of these principles. Thus, in respect of the
supplementary question asked by Mr Jeffrey LAM just now, I can assure him
that these principles have indeed created considerable employment opportunities
for Hong Kong. Last year, the employment figure of the financial sector
increased by 2.5%, exceeding the overall employment figure of 2.1% by 0.4%.

As regards tax revenue, we have to make sure that every tax concession
offered is affordable to the Government, that is, while being in line with prudent
fiscal management, it has to be able to revitalize the economy or create more
employment opportunities.  Sometimes, however, some forward-looking
policies may not necessarily cause losses to government revenue. We only have
to look at the $15 billion stamp duty on stock transactions last year (that is,
2006-2007). It has increased by 80% as compared with the previous year, that
is, $6.9 billion more before the abolition of estate duty. Hence, we often have
to be forward-looking when formulating a policy because such policies,
wherever affordable to the Government, can indeed revitalize the economy and
create more employment opportunities.

MR JEFFREY LAM (in Cantonese): The Financial Secretary replied just now
that the Government has in this respect......

PRESIDENT (in Cantonese): Has your supplementary question not been
answered?

MR JEFFREY LAM (in Cantonese): Yes. In what ways can the community be
benefited?
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PRESIDENT (in Cantonese): His question is on the benefits to the community,
which is part of his supplementary question just now. Secretary, do you have
any information to tell Mr LAM?

FINANCIAL SECRETARY (in Cantonese): I believe the community includes
many people. With increased tax revenue, the Government will have more
room to leave wealth with the community by providing concessions. There will
also be more allowance for policies on helping the disadvantaged and the needy.
Members may be aware that I have adopted a two-pronged approach in the recent
2007-2008 Budget, which aims at leaving wealth with the community while
stepping up efforts in helping the needy with the increased revenue and the
surplus.

MR ANDREW LEUNG (in Cantonese): We have abolished estate duty, but
many rich people like Bill GATES and Warren BUFFETT, the legendary stock
pickers, have set up one after another many charitable funds. Another example
is the billionaire who just passed away leaving behind hundreds of billions worth
of estates. May I ask the Financial Secretary if an estate can be used for setting
up a charity fund (for example, setting up a charitable fund in Hong Kong), to
what extent this can bring benefits to the community of Hong Kong?

FINANCIAL SECRETARY (in Cantonese): It may be able to bring benefits to
members of the legal profession. (Laughter) However, Madam President,
generally speaking, before estate duty was abolished, it had been a stable source
of government revenue for many years, amounting to an annual revenue of about
$1.5 billion. Hence, we can more or less arrive at the conclusion that most
mega billionaires have set up trusts or made other arrangements for their estates
so as to legally avoid paying estate duty. On the other hand, however, if the
charitable fund falls under the categories stipulated in sections 78 and 79 of the
Inland Revenue Ordinance, it can be exempted from paying tax. Therefore, if
an estate is managed under a charitable fund, as long as the latter complies with
the Inland Revenue Ordinance, it is not required to pay tax.

MR CHAN KAM-LAM (in Cantonese): Some people in society expressed
regret and objection to the abolition of estate duty when it was passed in this
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Council. I hold that this is a view lacking foresight. Judging from the past
period of time, the abolition of estate duty has indeed, among others, boosted the
turnover of the financial sector. In view of the fact that at present, in the
financial sector, stamp duty or other tax relating to trading is still levied in the
bond market, may I ask the Financial Secretary whether the Government will
consider facilitating such trading by providing concessionary measures and
thereby further boosting the financial market?

PRESIDENT (in Cantonese): Mr CHAN Kam-lam, your supplementary
question appears to be much broader than the main question. Can you name
any connection between the Financial Secretary's reply and your supplementary
question put just now?

MR CHAN KAM-LAM (in Cantonese): President, the supplementary question
and the main reply are related. For instance, promoting the development of
asset management business often involves transactions, buying or selling
financial products or investing in the bond market. I thus hope that the
Government can enhance such tradings through tax concession and thus further
boost our financial markets.

FINANCIAL SECRETARY (in Cantonese): Madam President, in formulating
a policy the Government will surely seek to uphold the principle of strengthening
Hong Kong's economy or bringing our economic edge into full play, while we
must also consider whether the policy can create more job opportunities or not.
When we provide tax concession, we must, while having regard to this principle,
consider whether or not the Government can afford it. I suppose Mr CHAN
Kam-lam was asking just now whether stamp duty of certain assets, such as of
stock trading, can be further reduced or not, thereby encouraging more people to
take part in the trading of financial instruments. In fact, as far as stamp duty is
concerned, first of all, it is a very stable and substantial source of revenue to the
Treasury and we cannot lightly do away with it; but on the other hand, to the
question of whether or not the stamp duty in Hong Kong should be further
reduced, we must consider that Hong Kong is different from many western
countries. Profits yielded from stock tradings by an individual......because
many western countries have capital gains tax through which tax can still be
recovered despite the trading of stock is exempted from stamp duty. Thus,
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under the principle of prudent fiscal management, we will constantly review the
situation and evaluate how best Hong Kong's role as an international financial
centre can be further strengthened and bring this edge into full play. At the
same time, we have to carefully assess how far it can further develop.

PRESIDENT (in Cantonese): We have spent more than 19 minutes on this
question. Last supplementary question.

MR ALAN LEONG (in Cantonese): There are always people in society who
will take in every word the Government says without probing into it. The
Financial Secretary seems to have given all the credit of the growth in bank
deposits and in the financial services sector to the abolition of estate duty. May
I ask the Financial Secretary on what grounds he can exclude other factors which
may also contribute to the increased figures mentioned in his main reply? Can
he tell this Council the reasons?

FINANCIAL SECRETARY (in Cantonese): Madam President, I have
mentioned in the main reply that it is difficult to give an accurate assessment on
the amount of investment induced by the abolition of estate duty alone because an
individual can base his decision of investing in Hong Kong on many different
reasons. It is difficult for us to predict, nor will we ask every investor why he
or she comes to Hong Kong for investment. Is it because of the abolition of
estate duty, or the buoyant stock market in Hong Kong? Or is it because of our
supervisory system which they appreciate? We will not ask investors these
questions and thus we can only evaluate the benefits based on some objective
figures. In fact, we will also collect new suggestions through other channels —
for the financial sector; we definitely will frequently liaise and talk to them.

Many people have told me that with the abolition of estate duty, many rich
people have transferred their capital abroad back to Hong Kong because they no
longer have to worry about the estate duty issue, while some others have set up
trusts through their lawyers. To a certain extent, many are, in fact, not yet
subject to......they may fall under several taxation territories, be it Cayman,
Virgin Islands or Panama, and thus not yet subject to legal challenges. 1 thus
reckon that many people do so for streamlining purposes and thus have their
capital transferred back to Hong Kong.
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PRESIDENT (in Cantonese): Oral questions end here.

WRITTEN ANSWERS TO QUESTIONS
MPF Investment Performance

7. MR TOMMY CHEUNG (in Chinese): President, in an article published
in mid-February this year, a retired investment banker has commented that the
investment returns stated in "A Five-year Investment Performance Review of the
MPF System" released by the Mandatory Provident Fund Schemes Authority
(MPFA) might have been overestimated, and the high fees charged by Mandatory
Provident Fund (MPF) service providers have adversely affected the MPF
investment performance. The article has aroused wide public concern. In this
connection, will the Government inform this Council:

(@)  whether it has assessed if the MPFA has covered up the excessively
high fees charged by MPF service providers and the relatively low
rates of return in the above report; if assessment has been made, of
the results; and why the report did not use the compound annualized
rate of return which is considered by market participants to be a
better indicator to reflect the truth, and did not include expenses,
such as the transaction levy, in calculating and analysing the MPF
investment returns;

(b)  whether it will request the MPFA to conduct a central MPF
settlement exercise annually, and to make a detailed comparison of
the rates of return, expenses and costs, transaction levy, risk levels
and investment performance of the products offered by various MPF
service providers, so as to enhance the transparency of MPF
schemes,; and

(c)  given that the MPF Industry Schemes for employees in the catering
and construction industries are currently run by only two operators,
and the employees in those industries consider that there is a lack of
competition, whether the authorities concerned have studied if the
maintenance fees charged by such operators are on the high side; if
they have, of the results of the study; if not, whether they will
conduct the relevant review and consider introducing measures to
ensure effective investment performance of such MPF schemes?
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SECRETARY FOR SECURITY (in the absence of Secretary for Financial
Services and the Treasury) (in Chinese): President,

(@) The objective of the MPFA in undertaking a five-year investment
performance review is to provide some objective information to
scheme members and other stakeholders to help them better
understand about long-term investment risks and returns. The
review report has provided clear explanation on the basis and
methodology for using the internal rate of return (IRR) to calculate
investment return, and that all returns are expressed net of expenses
including any transaction costs. The review report has therefore
clearly set out all necessary information to facilitate the public's
understanding of its contents and findings. There is no
overestimation of returns.

The MPF is a regular savings system, with scheme members
contributing into and withdrawing from the system during the
relevant period. Considering that the methodology of calculating
MPF's investment return must fit its mode of operation, the MPFA
has decided to adopt the IRR method after consulting Prof Kalok
CHAN™* Chair Professor of Department of Finance, The Hong
Kong University of Science and Technology (HKUST). The IRR,
commonly known as "dollar-weighted return", was computed on a
monthly compound basis, taking into account the amount and timing
of contributions into and withdrawals from the MPF system. The
compounding effect has therefore been reflected in the system return
figures in the report.

As regards the alternative method of compound annualized rate of
return, the MPFA considers that it cannot adequately reflect the
return of all the contributions made into the MPF system. This is
because the compound annualized rate of return can only show the
compound return on those monies ($15.69 billion) that were already
in the system on 1 April 2001. It would not provide any return
information for the net contributions that were made in subsequent
months, which account for about 88.5% of the total net
contributions. On the other hand, the IRR method can provide

Noete  Prof Kalok CHAN is also the Director of the Center for Fund Management of HKUST.
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(b)

©)

return information that is relevant for each and every contribution
made into the system over the five-year period.

The MPFA is committed to enhancing the provision of MPF-related
information to the public. Since the issuance of the Code on
Disclosure for MPF Investment Funds (the Code) in mid-2004, the
MPFA has implemented a number of initiatives to improve the
disclosure of information and to enhance the transparency of fees
relating to MPF funds. These initiatives include:

- introducing a fee table to standardize the way that fees and
charges are disclosed;

- prescribing the minimum content of the fund fact sheet to
ensure pertinent information about the fund is disclosed; and

- introducing two useful tools, the Fund Expense Ratio and the
Ongoing Cost Illustration, to help members and other
stakeholders understand and compare fee levels.

With the implementation of these initiatives, MPF scheme members
now have better access to information about the funds they invest in.

Apart from the initiatives mentioned in (a), the MPFA is studying
improvements to the annual benefit statements of MPF scheme
member to further enhance transparency of fees and returns. The
MPFA is also developing a comparative platform to provide a
central place to facilitate comparison of fees and charges of different
MPF funds. The Government plans to introduce the requisite
legislative amendments for implementing the above two initiatives
this year. We have consulted the Legislative Council Panel on
Financial Affairs on the proposed amendments in April 2007. As
regards information on return of MPF funds, it is readily available
in the market-place, such as weekly reports in the press.

Since the issuance of the Code in mid-2004, the MPFA has been
monitoring closely the fees and charges of MPF funds, including
those of industry schemes. The fund expense ratios of the funds of
the two industry schemes are found to be generally in line with the
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market, except a few funds where the fund sizes are exceptionally
small.

It should be noted that employers of the construction and catering
industries are free to join master trust schemes instead of the
industry schemes and in fact, many employers chose to do so. In
this connection, the MPFA does not consider that there is a lack of
competition for the industry schemes.

Altering Indoor Facilities for Elderly Tenants of Public Housing Estates

8. DR JOSEPH LEE (in Chinese): President, at present, the Housing
Department (HD) may alter the facilities in the flats of elderly tenants living in
public housing estates (PHESs) according to the individual needs of such tenants
to facilitate their daily living. In this connection, will the Government inform
this Council:

(@)

(b)

(c)

(d)

of the current number of elderly tenants awaiting the HD to alter the
Jacilities in their flats (with a breakdown by housing estates) and the
estimated time, manpower and resources required to complete the
works concerned;

of the average time taken by the HD from the receipt of
recommendations by social welfare agencies or occupational
therapists to the completion of the works concerned, and the
procedures involved;

whether the HD will take the initiative to visit and inspect the flats of
the elderly tenants so that works can be carried out to alter the
facilities therein according to their needs; if it will, of the details; if
not, the reasons for that; and

whether the Government will consider expanding the scope of this
measure so that alterations at a low charge or free of charge can be
made to the facilities in the flats of the non-PHE singleton elderly
people who have such needs; if it will, of the details; if not, the
reasons for that?
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SECRETARY FOR HOUSING, PLANNING AND LANDS (in Chinese):
President, the HD has always been concerned about the needs of disabled and
elderly tenants. Upon receipt of recommendations from service agencies
funded by the Social Welfare Department (SWD) and the health care
professionals and occupational therapists from the Hospital Authority, the HD
would carry out as soon as possible in-flat alteration or addition works for the
tenants concerned to satisfy their needs in everyday life.

My reply to the four-part question is as follows:

(a)

(b)

According to the HD's records, as at 13 April 2007, 73 elderly
tenants (from 40 estates) are awaiting works to be conducted to alter
or install special facilities in their flats. The details are set out at
Annex.

Normally, these works will take three or four weeks to complete.
They are part of the normal duties of the HD and are handled
through deployment of existing manpower and resources.

Upon receipt of recommendations from the agencies concerned, the
HD will conduct site inspections and feasibility assessments so as to
confirm the details of the works and to procure the required
materials. Such preliminary work generally takes three to four
weeks. If the works are technically feasible, they will commence
as soon as possible. Works not involving structural alterations,
such as providing additional handrails, lowering door thresholds and
installing plastic folding doors, will normally be completed within
three to four weeks. Works involving structural alterations, such
as altering the partitions, widening the doors and repositioning the
toilets, will take about four to six weeks to complete.

For works with technical difficulties, the works team will explore
with the recommending agencies ways to revise the works design so
as to overcome the implementation difficulties while meeting the
needs of the tenants. In case of insurmountable technical problems
(for example, where the structural safety of the buildings would be
affected), the HD will arrange the tenants to be transferred to other
suitable flats.
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©)

(d)

The Housing Authority (HA) is implementing a "Total Maintenance
Scheme" (TMS) to proactively conduct in-flat inspection for all
public rental housing (PRH) tenants in Hong Kong by phases. If
there is a need to make alterations to in-flat facilities to suit the
needs of elderly tenants in their daily living, these tenants may
approach the TMS staff who will refer the cases to health care
professionals or occupational therapists for assessment and design of
suitable facilities. The HA will provide the necessary facilities as
soon as possible on the recommendation of the professionals.

Under the TMS, a comprehensive review will be conducted to
ascertain whether the existing common facilities in the housing
estates are adequate and can meet the needs of the disabled and the
elderly. Where necessary, the HA will carry out improvement
works such as provision of additional access and improvement to
recreational and sports facilities for the use of the elderly.

As mentioned in my opening remarks, community care and support
service agencies funded by the SWD, in particular the "Integrated
Home Care Services Teams" and the "Enhanced Home and
Community Care Service Teams", will conduct home environment
safety assessments for clients in need, including the physically
handicapped and the frail elders living in various types of housing,
and will follow up the improvement proposals, such as installation
of handrails and repairing of worn-out floors. They also provide
household safety education and training to their clients with a view
to minimizing accidents at home. If clients are in financial
difficulties, the service agencies will help them apply for charitable
funds to meet the expenses for the improvement works.

In addition, the Hong Kong Housing Society (HS) launched the
"Home Renovation Loan Scheme" in February 2005 to provide an
interest-free loan of up to $50,000 for eligible private flat owners to
carry out flat renovation works relating to safety and hygiene,
including installation of additional facilities that cater to the needs of
the elderly. Applicants aged 60 or above who are recipients of
Comprehensive Social Security Assistance or medical fee waiver are
entitled to a subsidy of half the amount of the loan or $10,000
(whichever is the lower). The HS will install two handrails free of
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charge inside the flats of successful elderly applicants. The HS
will also inspect the flats of the applicants to provide suggestions on
facility improvements and consult occupational therapists as and
when necessary.

Annex
Statistics on elderly PRH tenants awaiting

alteration or installation of special in-flat facilities
(as at 13 April 2007)

Estates Number of Tenants
1 |Tai Yuen 2
2 |Tai Hing 5
3 |Shan King 1
4 |Tin Shui 1
5 |Tai Wo 1
6 |Tin Wan 1
7 |Shek Yam East 3
8 |Wo Che 3
9 |On Ting 1
10 |Lee On 1
11 |Sha Kok 1
12 |Sau Mau Ping 3
13 |Wo Lok 1
14 |Ping Shek 2
15 |Hau Tak 2
16 |Mei Tin 1
17 |Mei Lam 2
18 |Ma Tau Wai 1
19 |Choi Hung 4
20 |Fu Heng 1
21 |King Lam 1
22 |Wah Kwai 1
23 |Shun Tin 1
24 |Shun Lee 1
25 |Lower Wong Tai Sin (2) 3
26 |Tsz Man 3
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Estates Number of Tenants

27 |Tsz Lok 1
28 |0Oi Tung 2
29 |Kwai Fong 2
30 |Kwai Chung 2
31 |[Yue Wan 1
32 |Kwong Tin 1
33 |Tak Tin 4
34 |Lok Wah South 1
35 [Wang Tau Hom 4
36 |Lei Yue Mun 1
37 |Lai On 2
38 |Lai Kok 1
39 |Po Tin 1
40 |Po Tat 3

Total 73

Mainland Fishing Vessels Making Unauthorized Entry for Illegal Fishing

9. MR ALBERT CHAN (in Chinese): President, at the Legislative Council
meeting on 21 June 2006, I asked a question on curbing the unauthorized entry of
mainland fishermen into Hong Kong waters to fish. In reply, the Administration
said that it considered the existing measures adequate for safeguarding the
interests of local fishermen and conserving the ecology of the local waters.
However, recently I still received requests for assistance from quite a number of
people, who said that during the period between 31 December 2006 and
3 January 2007, an average of 10 to 15 mainland fishing vessels were spotted
making unauthorized entry into the waters off Tai A Chau and Siu A Chau each
day, and a total of 140 fishing nets set up there by Cheung Chau fishermen had
been torn away by such vessels. In this connection, will the Government inform
this Council:

(@) since July 2006, of the manning scale of Marine Police officers
patrolling the waters south of Lantau, including the waters near Tai
A Chau, Siu A Chau, Peng Chau and Cheung Chau,

(b)  since July 2006, of the number of cases involving mainland fishing
vessels suspected of making unauthorized entry into and fishing
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(c)

illegally in Hong Kong waters, and the respective numbers of cases
in which the persons involved were prosecuted and convicted; and

whether, apart from those measures mentioned in its reply to the
above question, the Government will take other measures to tackle
the problem of mainland fishing vessels making unauthorized entry
into and fishing illegally in Hong Kong waters, so as to protect the
interests of local fishermen and conserve the ecology of local waters,
if so, of the details of such measures; if not, the reasons for that?

SECRETARY FOR SECURITY (in Chinese): President,

(a)

(b)

Since July 2006 the waters off Lantau (covering the areas near Tai A
Chau, Siu A Chau, Peng Chau and Cheung Chau) are continued to
be patrolled by two major launches of the Marine Police, each
manned by no less than 11 police officers, on a 24-hour basis.

At present, there are a number of legislation governing the activities
of non-Hong Kong registered fishing vessels in Hong Kong waters.
The main ones include the Immigration Ordinance (Cap. 115),
Fisheries Protection Ordinance (Cap. 171), Shipping and Port
Control Regulations (Cap. 313A), Marine Parks and Marine
Reserves Regulation (Cap. 476A) and Merchant Shipping (Local
Vessels) (General) Regulation (Cap. 548F).

From July 2006 up to 16 April 2007, the number of mainland
fishing vessels suspected of illegally entering the territory and
relevant prosecutions and convictions made according to the above
legislation is set out below:

- The Marine Police, in accordance with the relevant provisions
of the Immigration Ordinance, refused the entry of 278
mainland fishing vessels and arrested a total of 370 mainland
crewmembers. These persons were repatriated as illegal
immigrants.

- The Agriculture, Fisheries and Conservation Department
successfully prosecuted four cases of illegal fishing in marine
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©)

Public Fill

parks under the Marine Parks and Marine Reserves
Regulation, in which 12 mainland fishermen involved were
sentenced to imprisonment from one week to six weeks.

- According to the records of the Agriculture, Fisheries and
Conservation  Department and Marine  Department
respectively, no mainland fishing vessel was prosecuted for
carrying out in Hong Kong destructive fishing practices
prohibited under the Fisheries Protection Ordinance, or for
unauthorized entry into Hong Kong waters during the period.

The departments concerned will further strengthen the enforcement
of the various relevant legislation to prevent the unauthorized entry
of fishing vessels from outside the territory for illegal fishing, and
will continue to carry out joint operations to tackle the illegal
activities where necessary.

In addition, the departments concerned will continue to maintain
liaison and communication with the law-enforcement agencies in
neighbouring administrations, and seek assistance where necessary,
to prevent the unauthorized entry of fishermen from outside the
territory to fish in Hong Kong waters.

10. MS EMILY LAU (in Chinese): President, last year, the Government
awarded a works contract worth $768 million to commission a contractor to
operate the public fill reception facilities (including two fill banks) in Hong Kong
and deliver public fill to the designated reception points on the Mainland. In
this connection, will the executive authorities inform this Council:

(a)

(®)

as presently, the fill banks concerned are almost filled up, of the
reasons for the authorities contracting out the operation of the
public fill reception facilities to the contractor;

of the respective costs per tonne for the disposal of public fill in
Hong Kong and on the Mainland, the costs for operating the public
fill reception facilities in Hong Kong, the costs for the construction
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(c)

(@)

(e)

of infrastructural facilities at the fill reception sites on the Mainland,
the staff payroll and administrative costs involved in operating these
facilities and the costs of other related works;

as the public fill delivered to the Mainland has economic value, of
the reasons for the authorities not charging fees from the mainland
authorities and instead paying fees to the latter through contract
payment to the contractor;

of the works which the mainland authorities need to undertake for
receiving public fill from Hong Kong and the costs involved, and

of the benefits to be brought to Hong Kong by delivering public fill
to the Mainland?

SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS
(in Chinese): President,

(a)

(b)

At present, there are two public fill banks in Tuen Mun and Tseung
Kwan O respectively. The fill banks have been managed by
government-employed contractors for stockpiling public fill
materials for use in local reclamation projects. Due to the decrease
in the number of local reclamation projects in recent years, a large
amount of public fill has been stockpiled in the fill banks. As the
fill banks will be filled up in a few years' time, the Government has
entered into an agreement with the mainland authorities for
delivering surplus public fill to the Mainland for reclamation
purposes. To facilitate the implementation of this initiative, the
Government awarded a contract last year. Apart from operating all
the local public fill reception facilities (including the two fill banks
mentioned above), managing the public fill in the fill banks and
providing suitable materials for use in local projects, the contractor
is also required to deliver surplus public fill to designated reception
site in the Mainland.

The value of contract mentioned in (a) above is $768 million. The
operation of the public fill reception facilities is for two years and
about 17 million tonnes of public fill will be handled. As for the
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delivery of public fill to the designated reception site in Taishan, the
service period is one year and the estimated quantity is 10 million
tonnes. The contract cost includes all costs payable to the
contractor for the operation of the public fill reception facilities and
the cross-boundary delivery of public fill.

(c)  The public fill generated in Hong Kong has all along been used for
reclamation purposes. While we have made our best endeavour to
use the public fill locally, the supply of public fill has been
exceeding demand as a result of the declining number of reclamation
projects in recent years. If the situation persists, not only will the
two fill banks be filled up, the surplus public fill will inevitably have
to be delivered to landfills for disposal, thus shortening the
remaining lifespan of landfills substantially. The delivery of public
fill to the Mainland for reclamation is a win-win solution that is in
line with the principles of environmental protection and sustainable
development.

(d) It is understood that environmental monitoring and assessment will
be carried out by the mainland authorities for receiving public fill
materials delivered from Hong Kong. We do not have information
on other preparatory work which the mainland authorities need to
undertake for receiving public fill from Hong Kong and the costs
involved.

(e)  The delivery of our public fill to the Mainland for reclamation can
put our surplus public fill to better use, thereby lessening our burden
of handling surplus fill. Moreover, it will help clearing up the fill
stockpiled at Tseung Kwan O and Tuen Mun fill banks and vacating
the land concerned for other development purposes.

Tender Invitation for Government Works Projects

11. MISS CHOY SO-YUK (in Chinese): President, a company has relayed to
me that the Government currently sends, to the companies concerned by fax,
tender invitations for government works projects together with the tender
specifications which contain tens of pages. Such an arrangement is a waste of
paper for those companies which do not intend to participate in the tender
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exercise and is also not environmentally-friendly. In this connection, will the
Government inform this Council whether:

(a)

(®)

it will consider issuing guidelines to change the above tender
arrangement (for example, only the tender invitation will be faxed,
and the entire tender specifications will be issued only when the
recipient companies have indicated interest in participating in the
tender exercise); if it will, of the details of the relevant guidelines; if
not, the reasons for that; and

it will explore using other means (such as by e-mail, and so on) to
invite private companies to participate in tender exercises for
government works projects?

SECRETARY FOR SECURITY (in the absence of Secretary for Financial
Services and the Treasury) (in Chinese): President,

(a)

Departments are required to follow the normal tendering procedures
as laid down in the Stores and Procurement Regulations for
procurement of goods and non-works services of a contract value
exceeding $1.3 million and for works services with a contract value
exceeding $3 million. Under the established procedures, procuring
departments are required to publish the notice for the invitation of
tender in the Government Gazette and, where necessary, in the local
press. The tender notice contains the address where the tender
documents can be obtained by interested tenderers. Under normal
circumstances, the procuring departments will not send out tender
documents to the tenderers unless upon request.

For procurement below the financial limits mentioned above, in
view of its relatively low value, procuring departments are not
required to adopt the normal tendering procedures. However,
according to the Stores and Procurement Regulations, for
procurement with a value not exceeding $50,000, procuring
departments should normally invite more than one supplier for
quotations. For procurement with a value exceeding $50,000, no
less than five suppliers should be invited for written quotations.
The invitation can be in the form of a letter or by fax. In respect of
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(b)

goods and non-works services, as the requirements of the
procurement are generally simple, the quotation documents usually
consist of a few pages. As regards works services, given the
details of the technical specifications involved, the quotation
documents can be relatively bulky. For the purpose of paper
saving, we have advised all bureaux and departments that they
should refrain from sending or faxing bulky quotation documents to
the potential suppliers unless upon their request.

To enhance the use of information technology in government
procurement and for the purpose of paper saving, the Government
Logistics Department has launched an Electronic Tendering System
to allow subscribers to download tender documents from and to
submit tender offers through the Internet for all types of tenders
issued by the Government Logistics Department. The
Environment, Transport and Works Bureau has also been pursuing
electronic tendering for works projects. At present electronic
version of tender documents, as an alternative option to paper
version, is available for collection by tenderers. Except the Form
of Tender, tenderers may opt to submit tender bids in electronic files
format. The Office of the Chief Government Information Officer
is embarking on a pilot e-procurement programme, involving three
departments viz, Immigration Department, Office of the
Government Chief Information Officer and Environmental
Protection Department, to deal with low value non-works purchases
not exceeding $1.3 million with a view to, among other benefits,
improving efficiency and effectiveness and reducing paper
consumption and storage space. Under this programme, pilot
departments will be able to invite quotations electronically and
suppliers will be able to download the details and submit their
response online. A review will be conducted in 2010 and the
findings will form the basis for the Government to consider the way
forward for extending the e-Procurement initiative to other
bureaux/departments.

Hong Kong People Arrested for Taking Drugs on Mainland

12.

MR LAU KONG-WAH (in Chinese): President, it has been reported that

in January 2005, the Guangdong police authorities and the Judiciary Police of
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Macao had signed an agreement under which the anti-drug units of both sides
would co-operate in the transfer to Macao of Macao residents arrested for taking
drugs within Guangdong Province. In this connection, will the Government
inform this Council:

(a)

(®)

(c)

whether the Hong Kong Police Force has signed a similar
agreement with the Guangdong authorities, if it has, of the specific
procedure for transfer provided under the agreement, if it has not,
the procedure currently followed by the Guangdong authorities in
sending back to Hong Kong the Hong Kong people arrested for
taking drugs on the Mainland;

of the number of Hong Kong people arrested on the Mainland for
taking drugs and subsequently sent back to Hong Kong in the past
three years, and the number of them who were under 21 years of age;
and

whether law-enforcement agencies of the territory have reviewed
and discussed with the mainland authorities the problems of
cross-boundary drug trafficking and Hong Kong people (especially
youngsters) taking drugs on the Mainland over the past three years,
if so, of the details, if not, the reasons for that?

SECRETARY FOR SECURITY (in Chinese): President,

(a)

(b)

We have not signed an agreement but have agreed with the
Guangdong authorities on a mechanism for handling the return of
Hong Kong residents arrested within Guangdong Province for
abusing drugs. When notified by the mainland authorities, the
police will, where necessary and practicable, assist those Hong
Kong residents to return to Hong Kong. We will liaise with the
relevant social workers to provide counselling and follow-up
services to those who are willing to receive them.

In the past three years, the Administration has assisted 135 Hong
Kong residents arrested within Guangdong Province for abusing
drugs to return to Hong Kong. Fourteen of them were aged under
21.
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(c)

The Administration has maintained close liaison with mainland
authorities on formulating and streamlining strategies and
co-operation arrangement to tackle the problems of cross-boundary
drug trafficking and Hong Kong residents (including youngsters)
abusing drugs in the Mainland. Hong Kong and mainland
law-enforcement agencies exchange information and intelligence on
cross-boundary crimes including cross-boundary drug abuse, draw
up operational directions and take joint actions to interdict drug
trafficking activities. Law-enforcement officers also visit and hold
regular meetings with their counterparts to update each other on the
latest drug abuse and drug trafficking situation in the region.

We have developed a tripartite co-operation framework with our
Guangdong and Macao counterparts to promote exchanges and
co-operation in anti-drug efforts among the three places. Starting
from 2001, tripartite conferences or functions to tackle drug abuse
and trafficking have been held regularly. Information is exchanged
and experience shared on various fronts covering law enforcement,
research, treatment and rehabilitation as well as preventive
education.

In addition, we have discussed the problems and drawn up measures
in consultation with the Action Committee Against Narcotics. The
Committee comprises members from various fields including youth,
social work, medicine, academia, Legislative Council Members and
government departments. We have embarked on a series of
publicity and preventive education activities:

(i)  We have produced a series of docu-drama "Anti-Drug Files"
featuring real life drug abuse cases, and launched the
"Sponsorship Scheme on Anti-Cross-boundary Drug Abuse
Projects", which provides funding to 18 projects on anti-drug
educational and publicity activities targeting young people.
We are producing an education kit for primary and secondary
schools to disseminate anti-drug messages and consequences
of cross-boundary drug abuse, and a television programme of
10 one-minute episodes to spread anti-drug messages,
especially the dangers of cross-boundary drug abuse. We
will produce VCDs of the television programme for
distribution to schools and non-government organizations;
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(i1) Police officers at the border district regularly conduct
education and publicity activities at the boundary crossings.
The community leaders of the District Councils and District
Fight Crime Committees also assist in person to distribute
leaflets there about the harmful effects of drug abuse to people
going to the Mainland; and

(i11) We will continue to step up publicity and educational
activities, including the broadcast of Announcements of
Public Interest through the mass media and KCR trains, and
displaying spectacular panel posters at KCR Lo Wu Station
during long holidays.

Reshuffling of Policy Bureaux

13. MR FREDERICK FUNG (in Chinese): President, in reply to my
question at the Legislative Council meeting on 18 October last year, the
Secretary for Constitutional Affairs said that if the third term Chief Executive
took the view that it was necessary to consider reshuffling the responsibilities
among the existing Policy Bureaux, the suggestions received in the consultation
sessions held by the Chief Executive prior to the delivery of the 2006-2007 policy
address would be referred to. It has been reported that the Chief Executive had
indicated in his election platform that he would reshuffle the existing three
departments and 11 bureaux. In this connection, will the Government inform
this Council:

(a) whether it has conducted an internal study of the functions and
structures of various Policy Bureaux as well as the distribution of
responsibilities among them, if so, of the preliminary results of the
study, and whether the above relevant suggestions received from
various sectors have been referred to and adopted; if so, of the
details of those suggestions adopted;

(b) of the functions of the Development Bureau which the Chief
Executive earlier proposed to set up; whether the work of this
bureau will overlap with that of the existing Housing, Planning and
Lands Bureau and of the Environment, Transport and Works Bureau,
whether the Government will reshuffle the responsibilities of the
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above two Policy Bureaux;, and to avoid giving members of the
public the impression that the Government only cares about
development and neglects conservation, whether the Government
will consider setting up an Environmental Protection Bureau with
dedicated responsibility for environmental protection work, which
currently falls within the Environment, Transport and Works
Bureau's policy portfolio, so that the Government can take forward
environmental protection efforts in a more focused and independent
manner; if not, of the reasons for that;

(c) given that the scope of the Health, Welfare and Food Bureau's
existing policy portfolio is too wide, whether the Government plans
to restructure the Bureau and hive off some of its functions, if so, of
the details of the plan, if not, the reasons for that,

(d)  whether it will consider my repeated suggestion that one single
Policy Bureau should be designated to be responsible for
labour-related  matters  (including  employment  support,
unemployment assistance, protection of labour rights and upgrading
of skills, and so on), which are currently the respective
responsibilities of the Health, Welfare and Food Bureau and the
Economic Development and Labour Bureau, so as to facilitate
co-ordination of the relevant work and more effective allocation and
utilization of resources; if so, of the details; if not, the reasons for
that; and

(e) given the public's increasing interest in culture as well as my
repeated mentioning of the necessity to set up an independent bureau
for cultural affairs, whether the Government will consider setting up
a new Cultural Affairs Bureau to be responsible for all the work
relating to culture, and to be involved in the process of formulation
of policies by other Policy Bureaux, so that cultural concerns in the
community can be fully reflected in the policies introduced by the
Government; if so, of the details; if not, the reasons for that?

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Chinese): President,
the Administration is studying the structure and division of responsibilities
among Policy Bureaux of the third term Hong Kong Special Administrative
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Region Government. In formulating the relevant proposals, the Government
will take into account the views received, including those views on the
reshuffling of responsibilities among Policy Bureaux expressed during the
consultation sessions held prior to the delivery of the 2006-2007 policy address
by the Chief Executive.

Patent Registration

14. MS EMILY LAU (in Chinese): President, recently, I received a
complaint from a member of the public alleging that the patent registration
system of Hong Kong fails to provide sufficient protection for the intellectual
property rights of inventors. If small and medium enterprises (SMEs) discover
acts of infringement involving their inventions, they can only resort to costly civil
proceedings. In this connection, will the executive authorities inform this
Council:

(a)  of the respective numbers of applications for registration of patents
received and approved in each of the past three years by the Patents
Registry under the Intellectual Property Department,

(b)  whether they know the difficulties faced by SMEs in applying for
registration of patents in Hong Kong,

(c)  whether they will consider criminalizing acts of infringement
involving patents registered in Hong Kong, and

(d)  of the number of civil cases involving acts of infringement of patents
registered in Hong Kong in the past three years, and the number of
such cases in which the Courts ruled in favour of the plaintiffs?

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in the absence of
Secretary for Commerce, Industry and Technology) (in Chinese): President,

(@) The Patents Ordinance (Cap. 514) provides for two types of patents
in Hong Kong: standard patents and short-term patents. The grant
of a standard patent in Hong Kong is based on a patent granted by



5866

LEGISLATIVE COUNCIL — 25 April 2007

one of three designated patent offices, namely, the State Intellectual
Property Office of the People's Republic of China, the United
Kingdom Patent Office and the European Patent Office (applicable
to applications for patent in the United Kingdom only). An
applicant may lodge an application in Hong Kong after the
publication of his patent application in one of these designated patent
offices. According to the Patents Ordinance, the Hong Kong
Patents Registry only conducts formality examination of
applications for standard patent. That is, the documents and
information submitted by the applicant are checked to ensure that
the requirements for registration are satisfied. It does not conduct
substantive examination to assess whether the invention in question
is patentable and new, involves an inventive step and is susceptible
to industrial application, and so on. The application procedure for
short-term patents is relatively simple. An applicant may lodge his
application with the Patents Registry of Hong Kong direct without
having first made an application at a designated patent office. The
grant of a short-term patent is based on a search report prepared by
one of the International Searching Authorities appointed pursuant to
Article 16 of the Patent Cooperation Treaty or by one of the
designated patent offices. @A standard patent is valid for a
maximum term of 20 years. A short-term patent is valid for a
maximum term of eight years.

The number of patent applications and the number of grants in the
last three years are set out below:

2004 | 2005 | 2006

Standard Patents No. of applications| 10 005 | 11 763 | 13 790
No. of grants 4242 | 6518 | 5147
No. of applications 416 463 520

hort- P
Short-term Patents o~ of grants 329 419] 436

The number of grants is much smaller than the number of
applications for standard patents. The reason is that some of the
patent applications did not survive the substantive examination of
the designated patent offices. Furthermore, some applicants may
abandon their applications during the application process.
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(b)

©

Through our contact with the industry, we understand that some
SMEs may not be fully conversant with the protection offered by a
patent and the application process; whereas individual SMEs might
need financial assistance. In view of the above, the Intellectual
Property Department, in close collaboration with the trade and
industrial organizations and SME organizations, has from time to
time organized talks to explain the legal provisions and application
procedures to SMEs. Moreover, the Innovation and Technology
Commission has introduced the Patent Application Grant (grant) to
assist local companies and individuals in applying for patents to
protect their inventions. The grant is administered by the Hong
Kong Productivity Council (HKPC). Where an application is
approved, a grant of 90% of the sum of the total direct cost of the
patent application (including the cost for patent search and technical
assessment) plus the administration fee charged by the HKPC, or
$100,000.00, whichever is the lower sum, will be provided.
SMEs in need may apply for the grant. In the past three years, the
Innovation and Technology Commission approved a total of 244
cases of grant, amounting to $24.4 million. The yearly breakdown
is as follows:

Year 2004 2005 2006
No. of grants 84 92 68
Amount involved ($ million) 8.4 9.2 6.8

(No breakdown on whether the applicant is SME or individual)

Hong Kong is a member of the World Trade Organization (WTO).
The regime for the protection of intellectual property in Hong Kong
complies with the standard of the "Agreement on Trade-Related
Aspects of Intellectual Property Rights" (TRIPS Agreement) of the
WTO. In respect of patents, the TRIPS Agreement does not
require acts of patent infringement to be criminalized.

We also note that in patent infringement litigations, the party being
alleged of infringement would, more often than not, choose to
challenge the wvalidity of the patent(s) concerned and make
counter-claims against the plaintiff. The proceedings usually
involve disputes over many technical issues. It is not always easy
to ascertain whether an invention infringes another person's patent.
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(d)

Criminal law should be clear and unambiguous to ensure that
members of the public do not contravene the law inadvertently.
There are likely to be enforcement difficulties if patent
infringements are criminalized. We have examined the patent
legislation of other common law jurisdictions. In general they do
not criminalize acts of patent infringement. For the foregoing
reasons, we have at this stage no plan to criminalize acts of patent
infringement.

Patent infringement litigations are civil actions. As we do not
specifically collect statistics on this type of litigations, we do not
have the requested figures.

Promotion of Development of Social Enterprises

15. MR FREDERICK FUNG (in Chinese): President, regarding the
promotion of the development of social enterprises (SEs), will the Government
inform this Council:

(@)

(b)

(c)

of the types of jobs to be created by the Enhancing Self-Reliance
Through District Partnership Programme (the Programme),
together with a breakdown of the number of jobs to be created and
average wages by the types of jobs, and how it ensures that
participants from socially disadvantaged groups will receive
reasonable wages;

of the details of the pilot scheme for facilitating SEs which employ
able-bodied unemployed persons to participate in public
procurement (including the mode of operation, the implementation
timetable, the size, types and number of contracts, the number of
unemployed persons recruited and the average percentage of such
persons in the total number of employees of the SEs concerned, as
well as the estimated number of beneficiaries and the results of the
assessment on the effectiveness of the scheme in alleviating poverty);

of the progress in promoting the products and services of SEs to
persons responsible for public procurement (including the
government departments already using such products and services,
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(@)

(e)

the types and quantity of these products and services, and the
amounts of money involved); whether it will consider drawing up a
timetable to require all government departments and public bodies
to gradually use these products and services, as well as the
estimated number of beneficiaries and the results of the assessment
on the effectiveness of the efforts concerned in alleviating poverty;

of the expected completion date of the report on the regulatory
framework of SEs and the preliminary study results; and whether it
will consider relaxing the relevant requirements in the Co-operative
Societies Ordinance (Cap. 33); and

given that the term of the Commission on Poverty (CoP) will expire
at the end of June this year, whether the Government will consider
establishing a new department under the Chief Secretary for
Administration's Office to promote the future development of SEs; if
not, which government department will be responsible for the
continued promotion of the development of SEs after the expiry of
the term of the CoP?

FINANCIAL SECRETARY (in Chinese): President,

(a)

Since the launch of the Programme in 2006, we have approved 41
projects. It is expected that these projects would create about 750
employment opportunities for the socially disadvantaged in various
business areas, including household services, fitting-out works,
retail, beauty care/massage, catering, recycling, guided-tours and
elderly services.

To ensure a reasonable wage level for employees of the approved
projects under the Programme, all grantees are required to specify
the wage level for each job to be created in their grants agreements
signed with the Government. In this respect, all grantees have to
make reference to the average monthly wages for the relevant
industry/occupation as published in the latest Census and Statistics
Department's Quarterly Report of Wage and Payroll Statistics.
The Programme Secretariat has been closely monitoring the
implementation of the projects to ensure that the actual emoluments
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1

(b)

(©

paid out under the approved projects are no less than the amount
specified in the grants agreements signed with the Government.

We have explored a model to require successful bidders of some
small government contracts to employ a certain percentage of the
unemployed persons who have completed a relevant retraining
programme offered by the Employees Retraining Board. We also
had discussions with a number of non-governmental organizations
on, among other things, their capabilities and interests in bidding for
government contracts. Instead of identifying some small contracts
in existing services like cleansing and guarding services, they
considered that it would be more helpful to identify a stable source
of new businesses where SEs would have a relative competitive edge,
for example, delivery of personal care services to other
disadvantaged groups. We are considering possible options in this
direction.

We have devoted a lot of efforts to promote within the Government,
including those responsible for public procurement, and to the
public the values and potentials of SEs, for example, the additional
benefits that SEs can bring to the community. While we do not
have government-wide information on the value of goods and
services procured from SEs, we have taken stock from the bureaux
and departments represented at the CoP'. In 2006-2007, some $28
million worth of goods and services were procured from SEs, and it
is expected that about $32 million would be procured from SEs
during 2007-2008.

We will continue to consider ways to strengthen our efforts to
promote the goods and services of SEs. Instead of imposing a
requirement for government departments to buy products and
services of SEs, our focus would be on disseminating more
effectively information about the range and quality of SE products
and services. While the Government would facilitate SEs to
participate in the public procurement process, the key for SEs to be
successful is to be competitive and to deliver the types and quality of
services required by the procuring agencies.

These include the Education and Manpower Bureau; Labour Department; Home Affairs Department; Food

and Environmental Hygiene Department; Leisure and Cultural Services Department; Hospital Authority and
contracts known to the Social Welfare Department.
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(d)

(e

The Administration is aware of the need to keep our regulatory
framework updated to facilitate SE development. It is uncertain
whether relaxation of the co-operatives requirements under the
Co-operative Societies Ordinance (Cap. 33) is the best way forward
to facilitate SE development at this juncture. Separately, the
Administration notes that the United Kingdom has just introduced a
new form of companies, that is, the Community Interest Companies,
to cater for the special needs of SEs. We will continue to keep
track of relevant overseas experience when considering a suitable
legal vehicle to promote SE development in Hong Kong. A
recommendation will be included in the report of the CoP.

The Administration recognizes the potential of SEs to facilitate the
disadvantaged to integrate into the job market. @ The next
Administration will decide on the most suitable institutional
structure to continue to further promote their development in Hong
Kong.

Support for Hong Kong People Working on the Mainland

16. MISS TAM HEUNG-MAN (in Chinese): President, according to the
results of a questionnaire survey that I have conducted, nearly 40% of Hong
Kong people need to travel to and from the Mainland because of work.
Regarding the support provided by the Government to Hong Kong people
working on the Mainland, will the Government inform this Council:

(a)

(b)

whether the Office of the Government of the Hong Kong Special
Administrative Region in Beijing (BJO) and the Hong Kong
Economic and Trade Offices in Guangdong (GDETOs), Shanghai
and Chengdu have formulated guidelines for handling cases of Hong
Kong people seeking assistance; if they have, of the details of the
relevant guidelines; if not, whether they will consider formulating
such guidelines;

of the numbers of cases of Hong Kong people seeking assistance
handled by the above offices in the past three years, and details of
the follow-up actions taken on such cases; and
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(c)

whether it will consider enhancing the support services provided to
Hong Kong people who, because of work, need to travel to and from
the Mainland; if it will, of the services involved; if not, the reasons
for that?

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Chinese): President,

(a)

All four mainland Offices will endeavour to provide necessary
assistance to Hong Kong residents in the Mainland. Generally, the
scope of assistance cases handled by the mainland Offices include
complaints against administrative, law-enforcement and judicial
agencies in the Mainland, business and trade disputes, complaints
relating to real estate in the Mainland, loss of travel documents and
monies, and distress situations. Having regard to the past
operational experience and distribution of cases, the Immigration
Divisions of the Hong Kong Special Administrative Region
Government are set up in the BJO and the GDETO only. Their
scope of assistance covers cases involving loss of travel documents
or monies, accidents or casualties, and arrest or detention.

The Immigration Department (ImmD) has published a leaflet
entitled "Guide to Assistance Services to Hong Kong Residents in
the Mainland", which outlines the existing services rendered by the
concerned departments/offices to Hong Kong residents in distress in
the Mainland, and elaborates on the scope of practical assistance
which the Hong Kong Special Administrative Region Government
can provide. The ImmD has also set up a 24-hour hotline for
assistance seekers. The relevant information has been uploaded to
the websites of the ImmD and mainland Offices. In handling
requests for assistance, staff of the mainland Offices will endeavour
to provide practical assistance having regard to the circumstances of
each case. They will continue to act in accordance with the
principle of "one country, two systems", and will not interfere in the
judicial process and administrative operations of the Mainland. If
necessary, the mainland Offices will make referrals to the relevant
mainland authorities, so that the cases may be handled and followed
up in accordance with the procedures and regulations of the
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(b)

Mainland. In general, the mainland Offices will not intervene in
cases which are under judicial proceedings, or which concern
private contractual dispute matters.

Details on the breakdown of the requests for assistance by Hong
Kong residents handled by the mainland Offices in the past three
years:

Nature of Requests for Assistance 2004 2005 2006

Cases handled by the Immigration Divisions of BJO and GDETO

Loss of travel documents or monies 82 82 75
Accidents or casualties 126 163 203
Arrest or detention 89 86 115

Other cases handled by mainland Offices

Complaints against administrative,

law-enforcement and  judicial| 104 88 106
agencies in the Mainland

Business and trade disputes 62 48 46
Complaints relating to real estate in

the Mainland H 06 65
Others 49 57 89

Note: The Immigration Division of GDETO was established in April 2006.
Shanghai ETO and Chengdu ETO commenced operation in
September 2006.

Follow-up services provided by the mainland Offices for the above
different types of cases are summarized below:

(1)  Loss of travel documents and monies: verify the identity of the
Hong Kong residents concerned; facilitate their early return to
Hong Kong, and contact the families concerned where
necessary.

(i1) Accidents or casualties: notify relatives of the parties
concerned; contact relatives/travel agencies to arrange for the
expeditious return of the injured persons to Hong Kong for
treatment; facilitate entry of the injured persons back to Hong
Kong; secure information of medical services available in the
Mainland for reference as far as practicable; assist in the
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application for death certificates, and assist in the
transportation of the remains back to Hong Kong.

(i11) Arrest or detention: gather details of the case from the
assistance seekers (usually family members of the parties
concerned); explain to them the relevant mainland laws,
regulations and criminal proceedings at different stages;
advise the assistance seekers that they may appoint mainland
lawyers as legal representatives; provide the assistance
seekers with relevant contact details of law societies in the
provinces/regions concerned if required; pass on and reflect
their views and requests to the relevant mainland authorities if
requested, and provide them with relevant information for
reference in accordance with the progress of the case (for
example, the rights and obligations of a person under
detention).

(iv) Assistance cases other than those relating to personal safety:
Upon receipt of requests for assistance, the mainland Offices
concerned will liaise with the assistance seeker(s) to
understand the case before passing on and reflecting their
views and requests to the relevant mainland authorities.
They will also maintain contact with the assistance seekers
and, depending on the progress of the case, provide them with
relevant information for reference.

We have been strengthening support services to Hong Kong
residents in the Mainland. In April 2006, the GDETO established
the Immigration Division to provide practicable assistance to Hong
Kong residents in distress in the five provinces under its coverage.
The Shanghai ETO and Chengdu ETO have also started operation
since September 2006 to provide support service to Hong Kong
people in the areas under their respective coverage.

To enhance Hong Kong residents' understanding of the legal system
in the Mainland, the Security Bureau and the BJO have respectively
published booklets entitled "Criminal Procedure Law in the
Mainland" and "Criminal Law and Application of Regulations in the
Mainland Relating to Detention and Arrest". The above booklets
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can be obtained from the ImmD, District Offices and all mainland
Offices. They are also available for download at the websites of
the ImmD and BJO.

We will continue to provide useful information to Hong Kong
residents in the Mainland to facilitate their living, business pursuit
and work in the Mainland through various channels, such as
websites of the mainland Offices, bulletins, leaflets and pamphlets.
For example, the GDETO has jointly published with the Hong Kong
Federation of Trade Unions in September 2006 the "General
Information Booklet for Hong Kong Residents Living in the
Mainland". The booklet provides useful advice to Hong Kong
residents on work and employment, business and investment, study,
and seeking assistance in distress situations in the Mainland.

Comments of Securities Analysts

17. MISS TAM HEUNG-MAN (in Chinese): President, I have recently
received complaints that some securities analysts have published articles in
newspapers mentioning their personal investment decisions and actions, which
may mislead the small investors in the stock market. In this connection, will the
Government inform this Council whether it knows if the authorities concerned.:

(@)

(b)

had received complaints in the past three years about securities
analysts expressing in the media views which might mislead
investors, if they have, of the number of such complaints and how
they were followed up,

currently have mechanisms in place for preventing securities
analysts from expressing in the media views that may mislead
investors, if they have, of the details of such mechanisms, if not,
whether the Government will consider establishing the relevant
mechanisms; and

will consider stepping up education for investors on how to
comprehend and interpret views of securities analysts, if they will, of
the relevant details; if not, the reasons for that?
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SECRETARY FOR SECURITY (in the absence of Secretary for Financial
Services and the Treasury) (in Chinese): President, in response to the questions
raised by the Honourable TAM Heung-man, we have sought the advice of the
Securities and Futures Commission (SFC) and the Secretariat of the Broadcasting
Authority (BA). Our reply is as follows:

(a)

(b)

Since January 2004, the SFC has received a total of 13 complaints
about securities analysts expressing views in the media which might
mislead investors. Of these complaints, 11 were not substantiated
while the remaining two are being examined by the SFC.

Concerning television and radio broadcasting, broadcasting
licensees are required to comply with the Code of Practice issued by
the BA when providing news, financial programmes and personal
views programmes, including making reasonable effort to ensure
that the "factual contents" of such programmes are accurate. Upon
receiving complaints involving the broadcast of the views of
securities analysts, the BA will seek the professional advice of the
SFC as necessary in the course of investigation. If the complaints
are substantiated, the BA will impose sanctions on the licensees
depending on the severity of the issue.

If the securities analysts are licensed by the SFC to carry on
regulated activities, they must comply with the following
requirements set out in the Code of Conduct issued by the SFC when
they prepare and publish investment research on securities
(including stocks and derivatives) or otherwise disseminate all or
part of their investment research in the mass media (printed
materials and broadcasting):

(i) When the abovementioned person provides analyses or
comments on securities in respect of a listed corporation in
the mass media in his/her personal capacity, including
appearing in person, he/she shall disclose the following at the
time the analyses or comments are provided:

(1)  his/her name;

(2)  his/her licence status; and

(3) where he/she and/or his/her associate has a financial
interest in the listed corporation, the fact of having such
an interest.
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(i1))  When the abovementioned person is asked by members of the
audience, or otherwise by a journalist, for analyses or
comments on specific securities, he/she may offer such
analyses or comments, provided that he/she makes the
disclosures as mentioned above.

The SFC has been putting efforts in investor education to enhance
investors' abilities to comprehend and interpret the views of
securities analysts. For example, a series of feature articles are
posted under the "Considering Analysts' Advice" column at the
InvestEd website (an investor education website of the SFC) to
enhance investors' understanding of the subject. The SFC also
advises the public on this subject at different kinds of education
seminars. Between April and June 2005, the SFC broadcasted an
educational drama series (comprising 10 weekly episodes) at Radio
Television Hong Kong (RTHK) Radio 1 to educate investors on how
to interpret the views of securities analysts and remind them of the
importance of understanding the assumptions behind an investment
recommendation.  Since November 2004, the SFC has also
published a total of 25 educational articles in newspapers, magazines
and the free monthly investor e-newsletters of the InvestEd website,
to remind investors of how to deal with analysts' investment
recommendations. Looking ahead, the SFC will continue to invest
resources to enhance investor protection and education.

Foul Odour Causing Nuisance to Tseung Kwan O South Residents

18. MR LAU KONG-WAH (in Chinese): President, many residents in
Tseung Kwan O South have relayed to me that they often smell a foul odour from
an unknown source in spring and summer. In this connection, will the
Government inform this Council:

(@)

(b)

(c)

of the number of such complaints received by the relevant
government departments in the past 12 months, and the follow-up
actions taken,

whether it has investigated the source of the foul odour and its
impact on human health; and

whether it will consider installing a stationary gas monitoring device
in the district to assist in tracing the source of the foul odour?
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SECRETARY FOR THE ENVIRONMENT, TRANSPORT AND WORKS
(in Chinese): President,

(a)

(b)

In the past 12 months, the Environmental Protection Department
(EPD) received 161 malodour complaints from the Tseung Kwan O
town south area. The EPD had investigated each of these
complaints thoroughly, in order to try to find out the odour source(s).
In response to the complaints, the EPD staff had conducted more
than 600 inspections in 2006 during different time periods, at all the
affected estates and all potential odour sources in the area.
Moreover, pursuant to the request from residents of Tseung Kwan O
town south, the EPD has set up a designated malodour complaint
hotline, and extended the service hours from 6.00 pm to 11.00 pm
(including Sundays and public holidays). In addition, in order to
conduct immediate investigation, starting from end June 2006, the
EPD deployed extra resources to arrange investigation staff to
handle malodour complaints immediately until 11.00 pm in evenings
and Sundays. After receiving complaint call, the EPD staff would
contact the complainant immediately for investigation. The EPD
had informed all complainants about the investigation results, and
reported the main results at different occasions to the Sai Kung
District Council, and so on. The EPD will continue to monitor the
situation closely.

The EPD inspection teams scented slight malodour intermittently
during some inspections in the Tseung Kwan O town south area.
Based on all the investigation results, it was found that the South
East New Territories (SENT) Landfill might be one of the odour
sources. On the other hand, it was also found that some of the
cases might be caused by other sources, such as refuse trucks and
foul sewers inside estates. In order to enhance the performance on
odour management at the SENT Landfill and to prevent odour from
the landfill affecting nearby residents, additional improvement
measures have been implemented in the landfill, including provision
of additional deodorizing units on site, reduction of the size of the
active tipping face, prompt covering up of the waste deposited,
provision of thicker cover to the waste, and covering up of the active
tipping face by soil at the end of each working day. Moreover,
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special attention will be paid to the soil cover during the rainy
season. The EPD is also reviewing every detail of the landfill
operation, in order to further enhance the management of odour at
the landfill. As malodour in the Tseung Kwan O town south area
was intermittent and of light intensity, there is no evidence or
indication that the odour will cause any ill health effect.

Investigation of community odour complaints is mainly based on the
smell and professional judgement of the investigators. This is
similar to the method being used in other parts of the world. In
fact, the human nose is more sensitive than most electronic
equipment, and can also distinguish the intensity and type of odour,
as well as whether the odour is irritant or offensive. Moreover, the
odour scented by complainants could be that of rubbish, sewage,
faeces or smell of rotten egg, and so on. This reflects that the
composition of the odour under complaint may be quite complex.
It is therefore very difficult to use a single instrument for
investigation. We believed that the above arrangement to conduct
immediate malodour complaint investigations in Tseung Kwan O
town south by the EPD staff in the evenings may effectively handle
the complaints.

Cross-boundary Students

19. MR WONG KWOK-HING (in Chinese): President, will the Government
inform this Council of:

(a)

(b)

(c)

the current numbers of primary and secondary school students who
cross the boundary to attend school every day from Shenzhen to
Hong Kong and those who do so vice versa;

the total number of students enrolled in rural schools at present and
in each of the past five years, and the number of cross-boundary
students among them, together with a breakdown by districts; and

the number of rural schools which ceased operation due to
under-enrolment in each of the past five years?
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SECRETARY FOR HOME AFFAIRS (in the absence of Secretary for
Education and Manpower) (in Chinese): President,

(a)

(b)

©)

Students who cross the boundary every day from the Mainland to
attend schools in Hong Kong concentrate in North District and Yuen
Long District. According to the information provided by schools,
in the 2006-2007 school year, there are about 750 and 2 750
cross-boundary students at the secondary and primary levels
respectively in these two districts. The Education and Manpower
Bureau does not have statistics on the number of Hong Kong
students who cross the boundary every day to attend schools in
Shenzhen.

At present, there is no strict definition for rural schools, nor are
there any schools specifically registered as rural schools. Rural
schools generally refer to schools situated in remote rural areas of
the New Territories, which were established by the local villagers to
provide education for their children. The total enrolment and the
number of cross-boundary students studying in these rural schools in
North District and Yuen Long District in the recent five years
(including this school year) are listed at Annex 1.

The number of rural schools which have ceased operation as a result
of the implementation of the "Consolidation of Under-utilized
Primary Schools" policy since 2003 are listed at Annex 2.

Annex 1
Total Enrolment and Numbers of Cross-boundary Students
in Rural Schools of North District and Yuen Long District
in the Recent Five Years (including this School Year)
Districts
North Yuen Long
School Year Total Number of Total Number of
Enrolment Cross-boundary Enrolment™® Cross-boundary
Students™"" Students™"
2002-2003 3 821 1 054 3 330 367
2003-2004 3016 1 084 3025 311
2004-2005 2 467 896 2 601 313
2005-2006 1993 852 2 097 322
2006-2007 1 831 760 1 549 268

Note: Figures

as at September of the respective years
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Annex 2

Numbers of Rural Schools which Ceased Operation
as a result of the Implementation of
"Consolidation of Under-utilized Primary Schools" Policy since 2003

School Year Number of Rural Schools Ceased Operation
2003-2004 0
2004-2005 5
2005-2006 7
2006-2007 18

Maintenance of Private Streets

20. MR LAU WONG-FAT (in Chinese): President, will the Government
inform this Council:

(a) of the existing number of private streets freely accessible by the
public in the territory, and their geographical distribution;

(b)  whether the maintenance of these private streets is required to meet
certain established standards; if so, of the details; if not, the reasons
for that; and

(c)  how it tackles the environmental hygiene problems arising from poor
maintenance of private streets?

SECRETARY FOR HOME AFFAIRS (in Chinese): President,

(@) According to the Buildings Ordinance (Cap. 123), a private street
means a street on land held under lease, licence or otherwise from
the Government or on land over which the Government has granted
a right of way. As the actual condition of each private street
differs, the Administration does not keep records on the basis of
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(b)

(©

private streets freely accessible by the public and is therefore unable
to provide the information requested.

The Buildings Ordinance provides that private streets should be
maintained in good order by the frontagers and that the maintenance
should be in compliance with the relevant building regulations,
including the standards (such as road width) as stipulated in the
Building (Private Streets and Access Roads) Regulations and to the
satisfaction of the Building Authority. In general, the Government
will also make reference to its internal maintenance standards for
public streets in assessing whether the maintenance of private streets
is satisfactory.

Private streets are private properties. Management and
maintenance of private streets fall within the responsibilities of the
land owners. Under normal circumstances, the Government would
not be involved in the management of private properties, including
private streets. The Government would only provide assistance to
property owners under exceptional circumstances and when
significant public interest is involved.

The Home Affairs Department and District Offices (DOs) in various
districts play a co-ordinating role in the liaison between residents
and relevant departments and in tackling environmental hygiene
problems in private streets. If owners of private streets could not
organize themselves to carry out urgent environmental improvement
works such as repair of blocked drains and sewers, the Government
would carry out the improvement works on their behalf. In this
respect, the Government adopts the "act first, recover costs later"
principle. Relevant departments will take swift actions to address
public health hazards and recover the expenses from the
owners/occupiers concerned after the completion of works.

Furthermore, DOs would also assist residents in the formation of
owners' corporations or mutual aid committees to help them better
manage their properties. District Councils, area committees, DOs
and relevant departments would assist residents, including those in
the private streets, in improving their living environment.
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BILLS
First Reading of Bills

PRESIDENT (in Cantonese): Bills: First Reading.

CIVIL JUSTICE (MISCELLANEOUS AMENDMENTS) BILL 2007
STATUTE LAW (MISCELLANEOUS PROVISIONS) BILL 2007

CLERK (in Cantonese): Civil Justice (Miscellaneous Amendments) Bill 2007
Statute Law (Miscellaneous Provisions) Bill 2007.

Bills read the First time and ordered to be set down for Second Reading pursuant
to Rule 53(3) of the Rules of Procedure.

Second Reading of Bills

PRESIDENT (in Cantonese): Bills: Second Reading.

CIVIL JUSTICE (MISCELLANEOUS AMENDMENTS) BILL 2007

CHIEF SECRETARY FOR ADMINISTRATION: I move that the Civil
Justice (Miscellaneous Amendments) Bill 2007 (the Bill) be read the Second
time.

The Bill seeks to improve the civil procedures in the High Court, District
Court and Lands Tribunal. The main objectives are to streamline and improve
civil procedures, encourage and facilitate settlement, and enable judicial
resources to be better distributed and utilized.

As in many common law jurisdictions, our present civil justice system has
to keep abreast with the needs and developments of modern times. With Hong
Kong's economic development and social and technological advances, there has
been over the years a sharp increase in the number and complexity of
transactions, in particular commercial ones. The increase in the scope and
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complexity of legislation reflects this. All this has put pressure on our civil
justice system, generating large numbers of disputes and consequent civil
proceedings. Our civil justice system, largely unchanged for several decades,
has been criticized for not having kept up with the times.

In February 2000, the Chief Justice appointed the Working Party on Civil
Justice Reform (the Working Party) to review the rules and procedure of the
High Court in civil proceedings and to recommend changes thereto, with a view
to ensuring and improving access to justice at reasonable cost and speed. The
Working Party completed the review and published its Final Report in March
2004. The Chief Justice subsequently decided that the proposed changes should
be implemented not just in the High Court, but also in the District Court and the
Lands Tribunal, where such changes are appropriate.

The Judiciary has consulted stakeholders, including the legal profession, at
various stages. These include a seven-month consultation starting from
November 2001 on the Civil Justice Reform Interim Report and Consultative
Paper, and a three-month consultation starting from April 2006 on the
Consultation Paper on Proposed Legislative Amendments for the Implementation
of the Civil Justice Reform. The package of proposals in the Bill is the result of
these extensive consultations. I would like to highlight the major proposals.

The Bill introduces a number of amendments to facilitate settlement.
Specifically, a new cause of action called "costs-only proceedings" is proposed to
enable parties who have reached settlement on a substantive dispute and have
agreed who should pay the costs, but cannot agree on the amount, to apply for
the costs to be taxed by the Court of First Instance or the District Court. At
present, where parties cannot agree on the amount of costs even though the
substantive dispute has been resolved, it is necessary to litigate the whole
dispute, consuming even more time and costs.

Amendments are also proposed to facilitate settlement by extending the
common law defence of "tender before action". Currently, such defence only
applies to liquidated claims, that is, those in the nature of a debt. It would be
extended to claims for unliquidated damages, such as claims for damages.

To promote greater transparency between the parties at an earlier stage so
as to facilitate settlement, the Bill proposes amendments to extend the Court's
existing power to order pre-action discovery against potential parties and
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post-commencement discovery against non-parties. These powers are currently
restricted to personal injuries and death claims only, and are proposed to be
extended to all types of civil claims.

Another main objective of the Bill is to enable better distribution and
utilization of the Court's resources. To this end, the Bill introduces a number
of amendments to screen out unmeritorious and vexatious applications,
streamline procedures, and penalize undue delays.

Specifically, amendments are proposed to introduce a leave requirement
for interlocutory appeals from the Court of First Instance to the Court of Appeal.
Leave should only be granted where there is a real prospect of success or some
other compelling reason exists for an appeal. This would help screen out
unmeritorious appeals on interlocutory matters which do not determine
substantive rights.

To streamline existing procedures, amendments are proposed to empower
the Court of Appeal to deal with leave and interlocutory applications on paper
without a hearing.

Moreover, the Bill introduces amendments to screen out vexatious
applications by allowing persons other than the Secretary for Justice to apply to
the Court for a vexatious litigant order. Such order restricts a vexatious litigant
from issuing fresh proceedings except with the leave of the Court. To penalize
undue delays and misconduct, amendments are proposed to extend the Court's
existing jurisdiction on wasted costs, which applies to solicitors only, to cover
barristers as well. A clause is also proposed to be added to require the Court to
take into account the interest that there be "fearless advocacy" when determining
whether or not wasted costs orders should be made. This would be in line with
the proposed amendments for criminal cases under the Criminal Procedure
Ordinance in the Statute Law (Miscellaneous Provisions) Bill.

In addition, the Bill introduces a number of amendments to improve the
existing civil procedures, so that the Court is empowered to grant interim relief
in aid of proceedings outside Hong Kong which would improve our regime and
increase Hong Kong's competitiveness, to order costs against a non-party if it is
in the interests of justice to do so, and to nominate a person to execute certain
instruments if the person originally ordered to execute them fails to do so or
cannot be found. Moreover, amendments are proposed to provide greater
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flexibility for the Lands Tribunal to adopt the practice and procedures of the
Court of First Instance and to streamline the processing of claims in the Tribunal.

Madam President, the package of proposals in the Bill will improve our
civil justice system by facilitating settlement, streamlining procedures and
enabling better utilization and distribution of the Court's resources. I hope
Members will support these proposals and pass the Bill as soon as possible.

Thank you.

PRESIDENT (in Cantonese): I now propose the question to you and that is: That
the Civil Justice (Miscellaneous Amendments) Bill 2007 be read the Second
time.

In accordance with the Rules of Procedure, the debate is now adjourned and
the Bill referred to the House Committee.

STATUTE LAW (MISCELLANEOUS PROVISIONS) BILL 2007

SECRETARY FOR JUSTICE (in Cantonese): Madam President, I move the
Second Reading of the Statute Law (Miscellaneous Provisions) Bill 2007 (the
Bill).

The Bill seeks mainly to make minor, technical and non-contentious
amendments to the Laws of Hong Kong. The amendments are modelled on
similar Bills passed in recent years, which is an effective way to improve the
existing laws. Moreover, the Bill also contains several proposals to carry out
minor reforms to our local legislation. The Bill is divided into 14 Parts.
Part 1 contains the preliminary clauses while Part 2 to Part 14 contain the
proposed amendments to a number of Ordinances.

Part 2 seeks to repeal section 30A(10)(b)(i) of the Bankruptcy Ordinance
because the Court of Final Appeal (CFA) ruled in July 2006 that the said
provision is unconstitutional. The provision stipulates that in the event of a
bankrupt failing to notify the trustee when leaving Hong Kong, the designated
period of bankruptcy of the bankrupt shall be postponed. The CFA ruled that
the provision is unconstitutional on the grounds that it provides more than
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necessary protection to the creditor while being unreasonably restrictive of the
right to travel guaranteed under the Basic Law and the Hong Kong Bill of Rights.
In the light of the CFA ruling, section 30A(10)(b)(i1) shall be deemed null and
void from the outset. As the provision is not legally binding, it has to be
repealed from the Ordinance.

Part 3 seeks to repeal the references to "(ordre public)" in the term "public
order (ordre public)" in the Societies Ordinance and Public Order Ordinance.
The amendment is in line with the CFA ruling made in 2005. The ruling
specified that in the context of the relevant provisions, it is sufficient to adopt
"public order" in the law and order sense because the term refers to upholding
public order and preventing it from being disturbed, and preventing crimes from
happening, whereas the connotation of "(ordre public)" is more extensive
including but not limited to the basic principles of a democratic society.

Part 4 seeks to repeal the words "killing himself or" from section 5(1) and
(2) of the Homicide Ordinance to reflect the abolition of the offence of suicide.

At present, under section 5(1), it shall be manslaughter, and shall not be
murder, for a person acting in pursuance of a suicide pact between him and
another to kill the other or be a party to the other killing himself or being killed
by a third person. However, section 33A of the Offences against the Person
Ordinance enacted in 1967 has abrogated the crime for a person to commit
suicide or self-murder. Section 33B of Cap. 212, that is, the Offences against
the Person Ordinance, specifies that it shall no longer be murder, but a new
statutory offence of "complicity in another's suicide" for a person to be a party to
the other killing himself. The person is liable to a maximum penalty of 14-year
imprisonment.

Part 5 seeks to add a new subsection (5) to section 1011 of the Criminal
Procedure Ordinance to repeal the existing maximum penalty of seven-year
imprisonment for the offence of perverting the course of justice in common law.
There will be no fixed maximum penalty. The Court may impose a sentence
that is appropriate to the seriousness of the offence in accordance with the
established sentencing guidelines.

Part 6 seeks to amend sections 3A and 3B of the Fixed Penalty (Criminal
Proceedings) Ordinance to empower a magistrate to order a person who has
committed an offence to pay costs if that person has not paid the relevant fixed
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penalty or notified the Commissioner of Police that he wishes to dispute liability.
A number of consequential amendments are also made to sections 10 and 10A of
that Ordinance.

Part 7 seeks to amend section 2 of the Costs in Criminal Cases Ordinance
to enable the Court in criminal cases to order a party to bear any costs incurred
by another party as a result of the improper or unreasonable act, or delay or
misconduct on the part of the legal or other representative of the first mentioned
party. Section 18 of that Ordinance is also amended to provide that the Court
shall take into account the interest of fearless advocacy under the adversarial
system of justice when determining whether or not wasted costs orders should be
made.

The said amendments are proposed in the light of the limited scope of
application of the present provision, as criticized by the Court of Appeal (CA) in
several adjudicated cases, which only applies to the legal or other representative
who is absent from or late for the proceedings. For example, in an appeal case,
the hearing had to be delayed because the legal representative had to attend to
other matter during the period of proceedings. Restricted by the wordings of
the wasted costs provision, the CA ruled that it did not have the power to make a
wasted costs order. In view of this undesirable situation, we proposed an
amendment in response to the criticism made by the CA.

Part 8 seeks to amend the Fire Service (Installation Contractors)
Regulations (sub. leg. A of the Fire Services Ordinance), the Pharmacy and
Poisons Ordinance and the Lifts and Escalators (Safety) Ordinance to repeal
provisions providing that the decision of the Court of First Instance on an appeal
is final, and provide for the event in which an appeal shall be deemed to be
finally determined.

In December 2003, the CFA handed down the judgement in A Solicitor v
The Law Society of Hong Kong & Secretary for Justice (Intervener) in which it
held that the finality provision in section 13(1) of the Legal Practitioners
Ordinance was invalid.  Section 13(1) of Cap. 159, that is, the Legal
Practitioners Ordinance, stipulates that subject to exceptional circumstances, "an
appeal against any order made by a Solicitors Disciplinary Tribunal shall lie to
the CA" and it includes a provision which provides that "the decision of the CA
on any such appeal shall be final".
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Sixteen Ordinances were subsequently identified as containing finality
provisions which were identical to the finality provision in section 13(1) of
Cap. 159 in all material aspects. These provisions were thus amended under
the Statute Law (Miscellaneous Provisions) Bill 2005. In the light of this
development, we hold that it is necessary to amend the relevant provisions
through Part 8 of the Bill.

Part 9 seeks to amend the Rules of the High Court (Cap. 4, sub. leg. A)
and the Legal Practitioners Ordinance (Cap. 159) to provide for consequential
amendments omitted in previous amendment exercises.

Part 10 seeks to amend the Legal Practitioners Ordinance (Cap. 159) to
cover, in the definition of "Postgraduate Certificate in Laws", the Postgraduate
Certificate in Laws to be awarded by The Chinese University of Hong Kong, and
to require a firm of solicitors which intends to employ a bankrupt solicitor or
foreign lawyer to apply to The Law Society of Hong Kong for written permission
to do so.

Part 11 seeks to amend certain provisions in the Prevention of Bribery
Ordinance (Cap. 201) and the Independent Commission Against Corruption
Ordinance (Cap. 204) to remove certain minor inconsistencies between the
English and Chinese texts.

Part 12 seeks to add to the Interpretation and General Clauses Ordinance
(Cap. 1) two new powers of the Secretary for Justice. The first is that the
Secretary for Justice shall have the new power to amend any Ordinance or
subsidiary legislation to effect the replacement of a general reference to a date by
the actual calendar date, and second is that the Secretary for Justice shall have
the new power to amend any subsidiary legislation to effect the replacement of a
general reference to another subsidiary legislation by the title or citation of that
other subsidiary legislation, the gazette number, or the chapter number.

Part 13 contains minor and technical amendments to various Ordinances.

Part 14 contains minor amendments to various Ordinances to achieve
internal consistency and consistency between the English and Chinese texts.

Madam President, as mentioned just now, the Bill is part of our continuous
effort to collate and make minor amendments to the statute law in Hong Kong.
I hereby recommend the Bill to the Legislative Council.
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PRESIDENT (in Cantonese): I now propose the question to you and that is: That
the Statute Law (Miscellaneous Provisions) Bill 2007 be read the Second time.

In accordance with the Rules of Procedure, the debate is now adjourned
and the Bill referred to the House Committee.

Resumption of Second Reading Debate on Bills

PRESIDENT (in Cantonese): We now resume the Second Reading debate on the
Shenzhen Bay Port Hong Kong Port Area Bill.

SHENZHEN BAY PORT HONG KONG PORT AREA BILL

Resumption of debate on Second Reading which was moved on 7 February
2007

PRESIDENT (in Cantonese): Mr LAU Kong-wah, Chairman of the Bills
Committee on the above Bill, will now address the Council on the Committee's
Report on the Bill.

MR LAU KONG-WAH (in Cantonese): President, in my capacity as Chairman
of the Bills Committee on Shenzhen Bay Port Hong Kong Port Area Bill (the
Bill), I report the main deliberations of the Bills Committee on the Bill.

The Bill seeks to declare an area of the new control point on the Mainland,
the Shenzhen Bay Port, as the Shenzhen Bay Port Hong Kong Port Area, and to
apply the laws of Hong Kong in the Hong Kong Port Area. The co-location
arrangement will be implemented at the Shenzhen Bay Port.

Some members expressed concern about the legal basis for enacting the
Bill, and the constitutional basis of the decision of the Standing Committee of the
National People's Congress (NPCSC) in authorizing the Hong Kong Special
Administrative Region (SAR) to exercise jurisdiction over the Hong Kong Port
Area at the Shenzhen Bay Port. As the Hong Kong Port Area is located on the
Mainland, they are also concerned whether the Legislative Council has the
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competence to enact the Bill the intended extent of which is geographically
outside the boundary of the SAR.

The Administration has explained that the authorization is given by the
NPCSC in accordance with its power under the Constitution of the People's
Republic of China. Under Article 20 of the Basic Law, the SAR is competent
to acquire and exercise the powers granted to it under the NPCSC's Decision.
Regarding the status of the NPCSC's Decision, the Administration has explained
that the NPCSC's authorization on 31 October 2006 is considered part of the law
under the mainland legal system.

Regarding the legislative competence of the Legislative Council, the Hong
Kong Bar Association (the Bar) is of the view that according to the NPCSC's
Decision, it is the SAR that has jurisdiction over the Hong Kong Port Area.
The SAR thus may exercise the powers conferred on it by the Basic Law,
including the legislative power, in respect of the Hong Kong Port Area. Such
jurisdiction is to be exercised in accordance with the laws of the SAR. By
necessary implication, the SAR may make legislation in respect of the Hong
Kong Port Area, including enacting the Bill the intended extent of which is the
Hong Kong Port Area.

The Administration has pointed out that there are no provisions in the
Basic Law which expressly prohibit the legislature of the SAR from legislating
extra-territorially. The SAR, under Article 20 of the Basic Law, is competent
to acquire and exercise the powers granted to it under the NPCSC's Decision.
Hence, there is no doubt that the SAR, by virtue of the NPCSC's Decision, has
legislative competence to enact the Bill.

Some members are also concerned about whether or not the NPCSC's
Decision is a national law; and if so, whether it should, in accordance with
Article 18 para 3 of the Basic Law, be included in Annex III or not.

(THE PRESIDENT'S DEPUTY, MR FRED LI, took the Chair)

The Bar is inclined to the view that the NPCSC's Decision does not qualify
as a national law under Annex III to the Basic Law. The Bar has pointed out
that there does not appear to be any statutory definition of "law" either in the
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Constitution of the People's Republic of China or the Legislation Law of the
People's Republic of China. "Laws" are defined by mainland legal scholars as
those normative rules enacted by the National People's Congress (NPC) and the
NPCSC which have general binding effect. The NPCSC's Decision merely
authorizes the SAR to exercise its jurisdiction in and apply its laws to the Hong
Kong Port Area, it does not contain any normative rules with general binding
effect. The NPCSC's Decision is a decision dealing with a specific case and is
not to be applied in the SAR. The Bar has also pointed out that Article 18
para 2 of the Basic Law provides that national laws listed in Annex III to the
Basic Law shall be applied in the SAR by way of promulgation or legislation.
The Bar considers that it is clear that the NPCSC's Decision cannot be applied in
the SAR by promulgation.

The Administration has pointed out that as the NPCSC's Decision in
substance provides for a port area in Shenzhen where Hong Kong laws will apply
to the exclusion of mainland laws, it is normative in nature. Since it has legal
force throughout the country, it is a national law. There is no need for the
NPCSC's Decision to be included in Annex III for application in the SAR on the
ground that it is not to be applied (& i ) in the SAR under Article 18 of the Basic
Law. The Administration has also pointed out that there is no provision in
Article 20 of the Basic Law which requires that an additional authorization by the
Central Authorities would need to be included in Annex III to the Basic Law for
it to be validly applied (G& i ) in the SAR.  Furthermore, the NPCSC's Decision
does not contain any provision which suggests that its coming into force is
conditional upon its inclusion in Annex III to the Basic Law.

Deputy President, another main concern of the Bills Committee is the
impact on motor vehicle third party risks insurance policies and employees'
compensation insurance policies in existence before the Hong Kong Port Area
comes into operation, as their coverage does not include the Hong Kong Port
Area.

To address this problem, the Hong Kong Federation of Insurers (HKFI)
has informed the Bills Committee of two possible options, namely, to issue an
endorsement on each of the policies involved extending their coverage
accordingly to include the Hong Kong Port Area until their expiry or renewal; or
to have some form of a market agreement between insurers and the Insurance
Authority to extend the coverage of such policies to the Hong Kong Port Area.
As the option of issuing an endorsement on each of the policies requires a
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considerable amount of administrative work, the HKFI is inclined to adopt the
option of entering into a market agreement, and consultation with the insurance
companies concerned has been conducted.

Some members have queried whether the implementation of such a market
agreement is equivalent to the issuing of an endorsement on each of the policies
involved. They are concerned about the legal effect of the agreement, its
enforceability and possible legal challenge. They suggest reflecting the market
agreement in the Bill.

The HKFI has expressed that the implementation of the market agreement
would have the same effect of issuing an endorsement on each of the policies.
There are also similar market agreements in place at present. As an insurance
policy is a contract between the policyholder and insurer, the Administration has
stated clearly its policy of not interfering with private contracts. The authorities
have stated that the market agreement is a legally binding agreement executed
between the Government acting through Insurance Authority and the insurers.
The Insurance Authority may, in accordance with his regulatory powers under
the Insurance Companies Ordinance, ensure compliance with the market
agreement by the trade.

Regarding some members' suggestions of making reference to the market
agreement in the Bill and providing a statutory basis to the insured for some legal
actions against non-compliance with the market agreement, the Administration
considers that such sanctions will run against the fundamental spirit of a market
agreement.  Furthermore, this course of action may have read-across
implications on other market agreements. The Administration has then
informed Members that all relevant insurance companies have indicated their
willingness to participate in the market agreement.

Mr James TO will propose an amendment in respect of the market
agreement.

Regarding the clauses in the Bill, members have queried the need for
enacting clause 5(2) to empower the Chief Executive in Council to make
subsidiary legislation to modify any statute or to exclude any statute from the
laws of Hong Kong that apply in the Hong Kong Port Area. Members consider
that any modifications or exclusions should be made by way of an amendment
Bill. As the Administration is unable to provide concrete examples that justify
the need for this clause, the Administration has, at the request of members,
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agreed to delete clause 5(2). Furthermore, the authorities will move
amendments to delete clauses which empower the Chief Executive in Council to
amend Schedule 2 and Schedule 4.

Clause 6 is about land in the Hong Kong Port Area being regarded as
Government land. Some members have suggested that a provision should be
added to reflect the fact that the land use right of the Hong Kong Port Area is
acquired by way of a lease. The Administration will move an amendment to
this effect. Ms Margaret NG has expressed reservations about clause 6.

Regarding clause 8, members have pointed out that some private contracts
may contain provisions that allow extension of territorial limit and have raised
the concern that clause 8 as presently drafted may unintentionally restrict such
contracts. The Administration will propose an amendment in this connection.

In response to suggestions of members, the Administration will move
other amendments, including the addition of a provision to reflect that the
temporal operation of the Bill as enacted is linked with the term of the lease of
the Hong Kong Port Area.

Deputy President, in respect of the transport arrangements upon
commissioning of the Shenzhen Bay Bridge (that is, the Shenzhen-Hong Kong
Western Corridor), the Administration is now planning the provision of two
franchised bus routes, one running to and from Yuen Long East and the other
running to and from Tuen Mun, and one green minibus route running to and
from Tin Shui Wai. Members consider that the provision of public transport
services is far from adequate and will result in higher transport expenses for
passengers using the new control point. Members also consider the size of the
public transport interchange of about 8 000 sq m too small and cannot cope with
demand in future. Members have put forth a number of suggestions, which
include allowing non-franchised buses to operate at the control point and holders
of private car quotas to use different boundary crossings without restriction.

Members have also expressed grave concern about the serious congestion
in the northwestern part of the New Territories, in particular Tuen Mun Road,
possibly brought about by the commissioning of the Shenzhen Bay Bridge.
Members have pointed out that given the imminent commissioning of the
Shenzhen Bay Bridge, the Legislative Council passed a motion at its meeting on
8 March last year urging the Government to formulate as early as possible
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strategies to improve the traffic arrangements in the western and northwestern
parts of the New Territories.

The Administration has expressed that the original planning of the new
control point is to mainly cater for goods vehicles. The transport services to be
provided at the Hong Kong Port Area are constrained by the area available at the
public transport interchange. Thus, priority has to be given to public transport
services such as franchised buses and minibuses. Nevertheless, the
Administration will jointly with the mainland authorities keep under review the
transport services concerned having regard to the actual operation of the control
point and the traffic situation.

Regarding the impact on traffic in the Northwest New Territories, the
Administration is of the view that according to the latest traffic projections, the
existing and committed road networks together with necessary improvement
measures would be able to cope with the traffic demand in the region up to at
least 2016. The authorities have also explained to members existing plans for
improving the overall operation of Tuen Mun Road.

Finally, members urge the Administration to formulate effective measures
to solve the traffic problem to be brought by the commissioning of the Shenzhen
Bay Bridge.

Thank you, Deputy President.

MS MARGARET NG: To facilitate the flow of people and goods between the
HKSAR and the Mainland, the Government has put forward a "co-location"
policy, whereby Hong Kong and Shenzhen officials will operate at the same
location to deal with customs and immigration formalities. While the policy has
the support of the community, the means the HKSAR Government has chosen to
achieve this is highly elaborate, and without precedent anywhere in the world.

The Shenzhen Bay Port is located in Shenzhen. The Hong Kong Port
Area is within it. The Bill puts forward for this Council's consideration is to
apply the laws of Hong Kong to that area, and to treat this area to all intents and
purposes as if it is within the territory of the HKSAR. In so doing, the Bill
raises a host of legal and constitutional questions which require careful
consideration.
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The first question concerns the legislative competence of this Council.
The Legislative Council of the HKSAR is not a supreme legislature. It enjoys
only those powers delegated to it by the Basic Law. Under the Basic Law, this
Council has power to make laws for Hong Kong. It is not competent to make
laws for any other part of China unless by an appropriate act of the National
People's Congress (NPC) it is authorized to do so. Otherwise, the enactment
will not only be a nullity, meaningless and without effect, but constitutionally
improper as a usurpation of the powers properly pertaining to the Central
Government.

The extent of this Council's legislative competence must be understood as
distinct from the exercise of extra-territorial jurisdiction through the laws it has
properly enacted for Hong Kong. For example, a law prohibiting unauthorized
off-shore gambling may be applicable to a participant operating outside Hong
Kong as well as to a participant operating in Hong Kong. The well-established
legal principle is that the extra-territorial effect of an ordinance is valid if it has a
substantial relationship with the governance of the territory of Hong Kong.

In the present instance, we are not talking about making a law which has
part of its effects outside the territory. The entire legislation is intended for a
place outside Hong Kong.

The more fundamental issue is this. The system in which the legislature
of the HKSAR makes laws according to the common law system previously
prevailing in Hong Kong and not according to the socialist legal system is made
possible only by the promulgation of the Basic Law which suspends the
implementation of the socialist system prevailing in the rest of China. The
suspension is confined in terms of geographical location, that is, within the
boundary of the HKSAR, and in terms of time — for 50 years. How then can
this Council make laws for any other part of China where the socialist system has
not been suspended?

The third question concerns the vital matter of land. Clauses 5 and 6 of
the Bill provide that Hong Kong law applies to land in the Hong Kong Port Area
as if it is land within the Hong Kong territory. This is contrary to the
fundamental principle in the law of conflict that on the subject matter of land, the
applicable law is the law of the territory where the land is situated — in the
present case, as the Hong Kong Port Area is in Shenzhen, it is Chinese law
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which applies. Even if Hong Kong Courts have jurisdiction to hear matters
concerning land in the Area, the applicable law will still be Chinese law and not
Hong Kong law.

Furthermore, interests and estates in land can be disposed of and acquired
under Hong Kong law in the SAR because the socialist system of China is
suspended by virtue of the Basic Law. The Hong Kong Port Area is outside the
HKSAR and is in Shenzhen where the socialist system prevails. This state of
affairs and the legal consequence that flows from it cannot be altered by an
enactment of the subordinate Hong Kong legislature. It is difficult to see how
enacting a "legal fiction" to "regard" the Area as within HKSAR territory can
work.

The Government relies on an authorization of the Central Authorities as
the basis for the legality and propriety of the present Bill. As recited in the
Preamble of the Bill, the authorization comprises the decision of the National
People's Congress Standing Committee (NPCSC) on 31 October 2006 and the
Official Reply of the State Council on 27 October 2006 on the matter. It is
crucial to study these documents to determine precisely what they have
authorized.

The first thing to note is that the Decision of the NPCSC does not confer a
blanket power upon the HKSAR to enlarge the extent of its law-making power to
the Hong Kong Port Area in Shenzhen, or to treat the Area as if it is within the
HKSAR. What it does authorize the HKSAR to do is to exercise jurisdiction
over the Hong Kong Port Area at the Shenzhen Bay Port according to the laws of
HKSAR and "to administer the Hong Kong Port Area as a closed area". The
intent of the Decision is clear: It is to apply to this area such Hong Kong laws as
necessary to operate the Hong Kong Port Area as a closed area under Hong Kong
laws. The power the SAR Government intends to appropriate unto itself is far
too wide under this Bill.

Even if it is not practicably possible to foresee precisely what parts of the
laws of Hong Kong might be necessary, there is no discernible justification for
applying Hong Kong laws pertaining to land to the Hong Kong Port Area,
merely because the Area is to be administered as a closed area for customs,
immigration and other official operations. There is no justification particularly
for provisions such as those of clause 5(4) and (5), and in particular, clause 6:
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"(1) Land within the Hong Kong Port Area is regarded, for the purpose
of applying the laws of Hong Kong in the Hong Kong Port Area, as
part and parcel of the Government land lying within Hong Kong.

(2) Any right or interest in any such land disposed of by virtue of a
dealing on or subsequent to the Relevant Date is regarded as a right
or interest derived directly or indirectly (as the case may be) from
the Government."

Reading together with this clause, clause 7, which extends the jurisdiction
of the Hong Kong Courts to the Hong Kong Port Area, will suggest that the
applicable law on disputes about land in this Area in Shenzhen is Hong Kong law.
I will say more about clause 6 at a later stage. The point which is being made
here is that there is no authorization for clause 6.

As recited in the Preamble, the HKSAR acquires the land use of the Hong
Kong Port Area by a lease contract signed with the People's Government of the
Shenzhen Municipality of Guangdong Province, and the land use right is subject
to Chinese law. It does not authorize the SAR Government to dispose of the
land, for example, by granting leases to organizations or individuals as if this
were land within Hong Kong, to which Article 7 of the Basic Law applies.

To use the language of Hong Kong law, the HKSAR has acquired no
interest or estate in the land, and can pass on none to anyone. The situation is
utterly different from the lease of the New Territories, signed between China and
Britain, which came with the right to make laws for it and the right to grant
sub-leases under it within the period of the leasehold.

To say the least, clause 6 must be amended so as to limit the Government's
power to deal with the land in the Hong Kong Port Area to what is permitted
under the acquired land use right according to Chinese law. The amendment
which the Government proposes to move at the Committee stage goes in the
opposite direction by excluding the effect of this limitation from the clause.
This astonishing defiance of the Central Authorities and legal principles is
inexplicable.

Secondary questions have arisen in the course of the Government's attempt
to answer the primary questions discussed above which are equally fundamental.
The Government was unable to provide convincing explanations and relied
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heavily on the Bar's submissions where they support the Government's position.
Yet, the Bar's views are diametrically opposite to the views presented by the
Government on key issues. The result is greater confusion and uncertainty
which have remained unresolved. These concern Articles 7, 18 and 20 of the
Basic Law.

The Government advised that the Decision of the NPCSC is a national law
and effectively grants additional powers to the HKSAR which, under Article 20,
the HKSAR is capable of exercising. However, this national law does not have
to comply with the procedure of being incorporated into Annex III under Article
18 before it takes effect in Hong Kong. The Government said that this is
because it involves an additional power granted by the NPCSC which the
HKSAR is allowed to enjoy under Article 20, and Article 20 does not impose any
particular procedure to be adopted.

The Bar's view is the opposite: The NPCSC Decision is not a national law
because it is not of a normative nature. Article 18 permits no exception: No
national law shall be applied in the HKSAR except those listed in Annex III.
Article 20 in no way qualifies Article 18.

The safeguard of Article 18 is of crucial importance to the confidence of
Hong Kong residents. If a national law can be clothed as a grant of "other
powers" under Article 20 and in that way bypass Article 18, then the safeguard
will be meaningless and confidence will be threatened.

The NPCSC Decision is the first occasion when Article 20 is evoked.
But its scope, application and intent have not been discussed or explained at all.
For example, whether it is broad enough to enlarge the extent of the competence
of the Legislative Council; whether to achieve this requires an amendment of the
Basic Law under Article 159 or a national law to be promulgated and added to
Annex III. These are matters which the public should have been given full
opportunity to discuss but have not.

The Government's understanding of its powers and functions under Article
7 is the opposite of the Bar's understanding. In the further Submission
specifically on the proposed CSA on clause 6 which the Bar provided at my
request through the Bills Committee, the Bar noted that the Government
considered Article 7 applies to the Hong Kong Port Area — even though it is
land outside the HKSAR — by the enactment of clause 5 of the Bill because it
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provides the legal fiction that "the Hong Kong Port Area is regarded as an area
lying within Hong Kong". And so, by Article 7, the SAR Government can,
among other things, be responsible for the "lease or grant of the land to
individuals, legal persons or organizations for use or development". This is
very disturbing indeed. In the Bar's view, and I fully agree, Article 7 has no
application to the Area, and "An Ordinance cannot possibly have the effect of
applying the constitutional instrument that provides for the legislative power to
make the Ordinance to a place outside the administrative limits of the territory
stipulated in the constitutional instrument”. If the Government can be so wrong
on so fundamental an issue in so comprehensive a bill as this, members have
every reason to be extremely wary in sanctioning the scheme of the Government.

The Bill was rushed through the Bills Committee in spite of the unclear
and unsatisfactory state of its legal and constitutional basis. This is deeply to be
regretted. The subject matter of the Hong Kong Port Area is not politically
controversial. This would have been a good opportunity to discuss and develop
the constitutional and legal interface between the SAR and the Central
Authorities. Instead, because of the way in which the Government has chosen
to handle this matter or because of inattention, the opportunity was largely lost.
I note that the Secretary for Justice is not even present at this debate. The Civic
Party will abstain from voting for the Second Reading of the Bill and oppose
clause 6. Thank you.

MR CHEUNG HOK-MING (in Cantonese): Deputy President, the co-location
arrangement to be implemented at the Shenzhen-Hong Kong Western Corridor
(Western Corridor), an arrangement which extends Hong Kong's jurisdiction to
designated port areas within the boundary of Shenzhen, is a convenient boundary
clearance measure that turns a new page in the history of co-operation between
Hong Kong and the Mainland.

However, behind the excitement, I feel keenly concerned about the traffic
support in Yuen Long and Tuen Mun Districts upon the commissioning of the
corridor on 1 July. In the past decade, chaos did break out at the initial stage of
a number a large-scale infrastructure facilities coming into operation. The total
chaos broke out at the early operation of the new airport at Chek Lap Kok and
the stability of service of the West Rail upon commencement of operation can be
cited as examples. For this reason, I earnestly hope that the SAR Government
will learn a lesson from the past experience and make well preparations,



LEGISLATIVE COUNCIL — 25 April 2007 5901

pre-empting chaos which may stir grievances and dissatisfactions in society upon
the commissioning of this prominent land crossing.

I have been along worried that upon the commissioning of the Western
Corridor, a large number of vehicles will choose to use the toll-free Tuen Mun
Road, causing serious congestion to a number of bottlenecks in Tuen Mun
District and Tuen Mun Road. As a result of the repeated expression of my
worries, the Administration has introduced three additional measures, including
the widening of the section at Tsing Tin Interchange from a dual two-lane to dual
three-lane carriageway; the widening of the section at Tuen Mun Town Centre
near Jusco from a dual two-lane to dual three-lane carriageway; and the
reconstruction and the provision of hard shoulder at the section of Tuen Mun
Road between Tsuen Wan and Sam Shing Hui, to increase traffic flow.
Moreover, in Yuen Long District, improvement works will be carried out to the
roundabout at Pok Oi, while Ping Ha Road and Tin Ha Road will be widened.
However, these improvement works take time and seriously lag behind the
commissioning of the Western Corridor. We have repeatedly urged the
Government to advance the completion of the aforesaid projects, but still, these
improvement projects can yet bring into full play the advantage of the Western
Corridor in promoting the local logistics and transhipment industries.

I think the Government should promptly seize the opportunity presented by
the Western Corridor to review the planning and positioning of Northwest New
Territories. In addition to the Western Corridor, it should examine the
construction of other supporting infrastructure facilities to establish further the
strategic position of Northwest New Territories as a hub. To completely solve
the problem of insufficient support of the local transport network in Hong Kong,
I think the Government should, at a time when an enormous surplus is swelling
the government coffers, seize the opportunity to swiftly implement ancillary
transport projects, such as the construction of the Tuen Mun Western Bypass and
the arterial highway of the Tuen Mun-Chek Lap Kok Link. For this will on the
one hand shorten the distance between Northwest New Territories and the Hong
Kong airport at Chek Lap Kok substantially, and that between Northwest New
Territories and the Hong Kong-Zhuhai-Macao Bridge (HKZMB) to be built on
the other, thus enabling Hong Kong to benefit direct from the advantages brought
about by the Chek Lap Kok airport and the HKZMB and boosting the
development and restructuring of Northwest New Territories. Moreover, this
proposal has the potential of extending the West Rail from Tuen Mun to the new
airport, which can greatly enhance the image of Northwest New Territories,
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Tuen Mun District in particular, boosting the development of local economy and
creating more job opportunities. With good planning, the strategic function of
Northwest New Territories will surely be reinforced, bringing benefits to a
number of planning projects. Besides, the Government may take this
opportunity to construct Tuen Mun and Yuen Long as a service platform
providing support to logistics development, promoting the restructuring of
vacant factory buildings in Tuen Mun District for alternative uses, and thus
increase the opportunities for residents in Tuen Mun, Yuen Long (including Tin
Shui Wai) in finding employment in the vicinity.

Deputy President, the commissioning of the Western Corridor will
definitely enhance further development of the logistics industry in Hong Kong,
which demands our proactive effort to provide support in land use planning. 1
believe Members will also agree that there are two prerequisites for the
development of logistics industry: First, adequate and suitable locations should
be earmarked in the course of land planning to provide open storage space as port
back-up area; and second, the support of well-established transport networks.
These two aspects should both be taken care of by the Government. But,
unfortunately, the Government did not attach much importance to these two
aspects in the past. Many members of the trade have complained to me that
they encountered many difficulties in expanding their logistics businesses
because of the lack of support from the Government. At present, the
Government has designated 260 hectares of land in Northwest New Territories
for use as Category I port back-up and open storage area. However, these sites
in general lack road networks suitable for the running of large container trucks,
which will thus increase the operating cost of the trade in this respect and affect
the social environment and public safety to a certain extent. In this connection,
we urge the Government to consider the development of logistics industry from
the perspective of economic structure. It should provide suitable support in
planning, infrastructure and policies, and capitalize on the competitive edge
Hong Kong has in the transportation of high value goods, to further consolidate
Hong Kong's status as the international shipping centre.

Deputy President, I so submit.

MR BERNARD CHAN: Deputy President, I appreciate the concern the
Honourable James TO and others are showing over insurance coverage in the
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Shenzhen Bay Hong Kong Port Area (HKPA). But I can assure everyone that
there is no problem here. The insurance industry has solved much, much
bigger problems in the past. And we have a simple and easy solution for this.

Technically, vehicle third party and employee compensation coverage will
not extend to the new area under existing insurance policies. Policies will be
amended when they are renewed after the area opens on 1 July. So, for a
period of up to 12 months, the wording of some people's policies will not include
the HKPA.

The Hong Kong Federation of Insurers has worked very promptly to
address this. They have visited the Port Area itself, and they have consulted
fully with the Government. As a result, I am pleased to say that the industry is
perfectly happy to include the area under all existing policies.

The HKPA is a very small place compared with the whole of Hong Kong.
So it represents a very small risk compared with all the risks the insurers
currently cover.

We could physically amend every individual policy, but frankly it would
be a considerable administrative job for insurers and the Government. There
would be costs that would be passed on to other customers or the taxpayers.

Instead, all the insurance companies have agreed in principle to sign up to
a market agreement with the Insurance Authority. And that agreement will
effectively say that we will all consider the HKPA to be part of Hong Kong for
all existing policies.

We want to — and we will — be good corporate citizens here. This way,
it is easy. It is cost-effective. It is quick. And it will work.

The fact that the agreement does not have legal force is basically irrelevant.
No insurance company would have an interest in breaking the agreement by
refusing to pay out on a claim. They would get such bad publicity — especially
from some of my Legislative Council colleagues here today — that it would
cause them to lose future business. They would also betray a commitment made
to the Government. And they would make the rest of the industry look very bad
as well.
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The public can have confidence in this solution, because we already use
market agreements like this to provide coverage in far more complex and
open-ended situations.

The Motor Insurance Bureau was set up under a market agreement around
20 years ago to provide coverage in case of hit-and-run accidents and other
situations. It has accumulated a fund of $2.2 billion. It works very well.
More recently, the industry has used a market agreement to set up, in practice,
an insurer of last resort for employers who cannot get employee compensation
coverage elsewhere.

If we can find ways of covering hit-and-run victims and high-risk
employees on an open-ended basis, I can assure you that we can cover vehicles
and workers at the HKPA for the duration of their current policies.

In short, Deputy President, there is no problem.

MR JAMES TO (in Cantonese): Deputy President, a couple of years ago, the
Government started contemplating the idea of this legislation. Since then, I
have given a lot of opinions to the Government and conducted negotiation with
the Government in the Bills Committee or the Panel on Security. I have indeed
put in much effort and contributed a lot of opinions to enable certain issues,
particularly the following two issues, relating to this legislation be settled
generally.

These two issues have been confined to discussion all along, or for the past
few years. But at last, they have become a reality now. The first issue is
about the enactment of legislation. I told the Government that this must be
effected by legal means, in other words, by the enactment of legislation, instead
of relying purely on administrative measures. Though in some other places,
even in Macao, administrative means have been employed to address the issue, |
still consider that legislation must be enacted to make it more definite and
provide more protection. The second issue is about jurisdiction. I think that
the jurisdiction of both parties should not overlap. Even if legislation has been
put in place, or that it is jointly possessed by Hong Kong and the Mainland, it is
after all less than desirable. Each party should have their own jurisdiction. In
respect of these two issues, it appears that they have been achieved in form, and I
am thus glad about this. But, unfortunately, some technical problems came up
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at the last moment, and I feel really sorry about that. Earlier on, Ms Margaret
NG has talked about them, so I will only add a few words here.

These problems are of grave concern to the people of Hong Kong, for they
worry that certain national laws may, by unknown means, become laws applied
in Hong Kong. The confidence of Hong Kong people is built on the Basic Law,
both in its draft and enactment. Actually, at that time, many members of the
Basic Law Drafting Committee, not only members from the democratic camp but
also many members from the business sector, expressed a lot of opinions at the
Committee. It is stipulated in the Basic Law that laws of the Mainland which
need to be applied in Hong Kong must be listed in Annex III. In Annex III, the
relevant laws on national flag, national emblem and the territorial waters are
listed categorically. However, these laws are general in nature, and will not
affect the rights and obligations of the people of Hong Kong. But,
unfortunately, the attitude adopted by the Government this time around shows
that despite the present NPCSC Decision to grant power is a national law, it is
not necessary to be included in Annex III. This will then set a precedent for
certain national laws to be applied in Hong Kong without being included in
Annex III.

The strongest argument maintained by the Government is only based on
Article 20 of the Basic Law. Actually, the additional power beyond the Basic
Law granted by the Central Authorities to the SAR is only on extraterritoriality
or the implementation of laws other than those in Hong Kong. Members should
perhaps examine this thoroughly. In fact, Article 18 which stipulates the
application of national laws listed in Annex III to the Basic Law and the
provision in Article 20 can resolve this conflict. Article 18 does not necessarily
be overridden by Article 20. Why? For Article 20 is about power, while
Article 18 is about law. If any disputes are brought before the Court of Final
Appeal in future, Article 20 may indeed be interpreted as a provision that can be
invoked by the Central Authorities to grant additional power to Hong Kong when
necessary. But according to Article 18, any national laws to be applied by
legislation have to be listed in Annex III. If the Central Authorities hope to let
Hong Kong have certain powers not by means of legislation, they may do so
according to Article 20. This is called the administrative power, for certain
power under the law is granted by administrative authorization. Therefore, I
hold that Article 20 is about power granted by administrative authorization. If
there are laws that must be included in Annex III, then actions should be taken in
accordance with Article 18 of the Basic Law.
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With regard to this point, I think it is regrettable. This is a point which
involves a very important principle, and it has in the end made the Democratic
Party and me unable to vote for the Bill at Second Reading. This Bill has been
examined for a long time, and I have devoted strenuous effort to it.  Actually, I
earnestly hope that I can support the enactment of this law. But unfortunately,
in the end, the Bill is tarnished by one unexpected blemish. 1 thus hope that the
Government can be extremely cautious when it deals with these issues in future.
If the Bill can be dealt with all over again, and the Government can know more
clearly the opinions put forth by Members, will the Government be able to ask
the NPC to implement this law via Annex III? I think it is possible. There
should not be any problem in principle, for the present problem is probably
attributable to the insufficient time for deliberation previously.

The second point is about insurance. First, I wish to express my
gratitude to the insurance sector. In reality, an additional piece of land is
included in Hong Kong. According to the existing contracts of insurance
companies, they are entitled to charge policy holders additional fees for the
provision of extra protection. Mr Bernard CHAN said earlier that insurance
companies had examined the situation and considered that site a very small area
which did not incur great risks. But no matter how small the area is, they are
after all doing a favour to policy holders. Hence, I have to thank the insurance
sector for being so understanding and do not charge additional premium.
Certainly, some people may say that they do so because even if additional
premium is charged, the additional premium received may not cover the loss
resulted. Let us put aside the reasons for so doing, the insurance companies
have after all provided extra protection.

Back to the topic, according to Mr Bernard CHAN, there is no problem
with the so-called market agreement now proposed by the Government. This is
natural. From the perspective of the insurance sector, insurance companies
have provided extra protection, but this is not in the form of an additional
commitment to policy holders but to another party, the Insurance Authority, who
represents the Government. In other words, insurance companies give an
undertaking to the Insurance Authority that if anything happens in that area
where compensation should be covered by insurance, they will not deny policy
holders of the compensation on the reason that that area is not an area within
Hong Kong. However, insurance companies do not give this undertaking to
policy holders but to the Insurance Authority.
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Certainly, in this connection, the Government said that "not even a
daredevil will dare to do so" (this is my wordings). The Government is saying
indirectly that the Insurance Authority has the authority, and if the insurance
sector really go back on the undertaking they have made to the Insurance
Authority, they will lose their credibility. Insurance companies must have
credibility. The Government can deal with a lot of issues by means of laws on
insurance, and being a contracting party, the Government can enforce the
agreement. However, the Government has not stated clearly that it would
definitely enforce it.

Individual policy holders are not any party to the agreement, so they are
incapable of exercising their legal rights to initiate legal proceedings or bring
their cases to Court. Therefore, they can only tell the Government that
insurance companies go back on their words and fail to honour their promise
(this is only an "if" and I am not saying insurance companies certainly will break
their promises), so the Government has to deal with it. In that case, the policy
holder himself does not have the inherent right to enforce the agreement, for he
is not a contracting party of the agreement and insurance companies have not
given any promise to policy holder in this connection. This is where the
imperfection lies. When we keep on saying that we are confident the
Government will certainly enforce it or that we have to have confidence in
insurance companies, this is only rule by man rather than rule by law. That is
to say, we should not think this way, nor should we have the mindset that "not
even a daredevil will dare to do so". If we really want to act in accordance with
law, we should strive for the existence of rights.

Moreover, sometimes, not only the insured are affected. If the insured
are also included in the market agreement, three parties, namely, policy holders,
insurance companies and the Government, will be involved. But, in addition to
the policy holders, the case may involve a fourth or fifth party. Why? For a
policy holder may have entered into another agreement with another party stating
that he has taken out an insurance policy, and whenever he drives into that area,
the agreement, which is legally enforceable, will activate the relevant insurance
policy. When the insurance policy is included in the agreement in this way, it
will give rise to a lot of problems. When the fourth party finds the agreement
not enforceable and enter into contractual disputes with the policy holder, the
policy holder surely cannot refer to the market agreement which states the
undertaking given to the Government and ask the fourth party to claim the
Government if anything happens.



5908 LEGISLATIVE COUNCIL — 25 April 2007

Deputy President, excuse me, have I not addressed the Deputy President?
I am sorry, Deputy President, particularly today, for today is your birthday. 1
am sorry, for I have been speaking too fast just now. Sorry, Deputy President.

If I were the policy holder, I cannot mention that agreement or say that I
can enforce the agreement, for I indeed cannot enforce it, nor is the agreement
related to me in any way. Therefore, when a fourth party or fifth party presses
legal claims against me, I truly have no rights to protect myself, for this is not
justified. Such an arrangement is thus imperfect. We cannot simply rely on
confidence, and we have to state clearly that the agreement concerned is legally
enforceable. Even in agreements the policy holder entered into with a fourth
party or fifth party, he can point out that that area is covered by the market
agreement and he can enforce the provisions set out in the agreement.

Owing to this point, I will propose a Committee stage amendment shortly.
My proposal includes two parts. In the first part, which is certainly the most
desirable option, references in insurance contracts will regard that area as within
Hong Kong. But these insurance policies are only restricted to those mandatory
insurance plans. This amendment seeks to prevent by all means any company
unwilling to participate from being affected, so that the freedom of contract will
not be impinged. The reason, as I have said when I expressed my gratitude to
them earlier, is that insurance companies are now willing to bear the risk and
their practice so far is in line with this undertaking. Therefore, there is no
question of an imposition from my part. I do not coerce insurance companies to
provide extra protection, nor do I dig into their pockets, forcing them to bear
additional risks. They themselves express the willingness to bear the risk, so
this will not affect private property, and so on.

The second part is that if this clear-cut option is voted down, I will propose
a secondary amendment. Though this amendment is less desirable, it can at
least provide some more protection. The amendment states that if insurance
companies really fail to act in accordance with the agreement with the Insurance
Authority representing the Government, that is, the so-called market agreement,
the Insurance Authority representing the Government must enforce the
provisions in the agreement, which means proceedings must be initiated. From
the point of view of the policy holder, he is at least given one more tier of
protection. For in case anything happens, the Government will certainly stand
up for him and will assure the mandatory enforcement of the agreement.
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Finally, I would like to echo Ms Margaret NG's views. Actually, this
time, we are facing a very important issue and the arrangement is unprecedented.
We have made reference to overseas situations, but we find that there is no place
like Hong Kong where certain legislation is fully implemented and enforced
outside Hong Kong. In other places, the agreements concerned, such as the
agreement signed between the United States and Canada or that between the
United States and Japan, or other agreements of different nature, are usually
enforced by means of administrative measures, and legislation is not fully
enforced. In the European Union, member states adopt different methods while
exceptions are numerous.

However, the arrangement now adopted by Hong Kong is unprecedented.
It is exactly because of this that we should spend more time to fine tune it
carefully, for our arrangement may set a precedent for other countries and places
around the world. But unfortunately, though the Government had been thinking
about the establishment of a Bills Committee for years, the Bill was only
submitted hastily and in a hurry, giving this Council only a few months to deal
with it. We have made hard efforts to hold as many meetings as we can,
meeting twice or thrice a week, but still, it is undeniable that some details can
only be attended to by spending more time. Even though those issues had been
discussed for years, some problems which have never been thought of may pop
up. We need time to think these issues over, for without thorough consideration,
the arrangement may cause a lot of troubles in future.

Naturally, at one stage, the Government itself also worried that some
problems might have been overlooked. Thus, the Government once proposed
that certain parts related to legal matters be exempt from implementation, which
may be achieved by means of instructions of the Chief Executive in Council.
Perhaps this only involves certain laws, but the Government still worried that
some issues might have been overlooked, that it lacked in comprehensiveness
and detailed consideration. But eventually, the Government thought that the
existence of these parts might not necessarily boost the confidence of the public,
and might carry blemishes in principle. The Government thus, in large
measure, listened to the views of the Bills Committee and proposed the Bill.

Therefore, Deputy President, the Democratic Party and I will abstain in
the vote on the Second Reading of the Bill, but this is the last thing we wish to do.
I hope that in future, when any national law is to be applied in Hong Kong, the
Government will follow the procedures in Annex III, and it should not further
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extend the power stipulated in Article 20 of the Basic Law to make any
exception.

MR TAM YIU-CHUNG (in Cantonese): Deputy President, the completion of
the Shenzhen-Hong Kong Western Corridor (Western Corridor) is a major leap
made in cross-boundary transport between Hong Kong and Guangdong. This
new boundary crossing is completed 18 years after the commissioning of the Lok
Ma Chau boundary crossing in 1989. Compared with the rapid economic and
social development in the Mainland, it shows a failure on the part of Hong Kong
to make plans early for facilitating economic integration with the Mainland in the
'90s, and as a result, Hong Kong no longer has obvious advantages in logistics
and shipping. In recent years, the SAR Government has made great efforts to
catch up in promoting economic co-operation between Hong Kong and the
Mainland. The Democratic Alliance for the Betterment and Progress of Hong
Kong (DAB) supports this policy direction and so, we support the passage of this
Bill today.

The development of a regional network is certainly important, but the
Government must attach greater importance to the support provided by local road
networks. Following the commissioning of the Western Corridor and the Deep
Bay Link in July, the traffic flow in New Territories West is set to further
increase. According to the Government's estimate, the daily vehicular flow
will initially reach 29 800 vehicle trips after the commissioning of the Western
Corridor and will increase to 47 100 vehicle trips four years later. The
Government has consistently stressed that the road networks in Tuen Mun and
Yuen Long have the capacity to cope with the volume of vehicular flow and so, it
has no intention to map out plans to divert the expected increase in vehicular flow.
This attitude of the Government is worrying, because the traffic capacity as set
out in the road design is a rigid figure, as the actual vehicular flow on each road
may change considerably depending on the time, direction of traffic, tolls, and so
on. Added to this are the limitations in bottleneck zones. If the Government
does not expeditiously draw up contingency and improvement plans, residents in
Tuen Mun may have to face the nightmare of serious traffic congestion all the
time. The road network in New Territories West is, in fact, most fragile, and
one traffic accident can often paralyse the outbound traffic in the entire Tuen
Mun district. On 7 April, for instance, the traffic accident on Tuen Mun Road
led to a closure of all Kowloon-bound lanes on Tuen Mun Road, which
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subsequently gave rise to traffic queues as long as 2 km, and traffic could resume
normal only three hours later.

The extension and improvement works now being carried out by the
Government on Tuen Mun Road will be completed in phases only in 2009 and
2012. For instance, the extension of the Tsing Tin Interchange will be
completed in 2009, the extension of the Town Centre Section will be completed
in 2010, whereas the Expressway Section will be completed only in 2012. In
the next few years, these road sections will certainly have to be closed partially
from time to time in order to meet the needs of the engineering works. In other
words, the works cannot provide support to the commissioning of the Western
Corridor and the Deep Bay Link and worse still, they might even aggravate the
problem of traffic congestion.

The DAB has all along exerted our utmost to improve the traffic in Tuen
Mun and Yuen Long and we have in recent years continuously urged the
Government to implement a comprehensive range of traffic improvement
proposals in Northwest New Territories. Here, we urge the Government once
again to implement these measures early.

First, the Government should expeditiously work for a reduction of tolls
for Route 3, with a view to diverting the expected increase in vehicular flow at
the Western Corridor, in order not to add to the burden of Tuen Mun Road.
Recently, news about the Route 3 operator planning to cease the concessionary
tunnel tolls has been widely circulated. In other words, the tunnel tolls will
increase significantly. Imagine: On one side there is the toll-free Tuen Mun
Road and on the other side there is Route 3 which charges an expensive toll. To
professional drivers or vehicle owners, which road link will they choose when
they come from the Western Corridor? The answer cannot be more obvious.
The Tuen Mun Road has been seriously congested, whereas Route 3 has a
utilization rate of 40% only. The drivers have long cast their votes by the
wheels. The use of Route 3 to divert the expected increase in vehicular flow is
a measure capable of producing instant results and so, whether by way of
acquisition of Route 3 or extension of the franchise to exchange for a toll
reduction, the Government should expeditiously implement whatever measure as
long as it can minimize the risks of traffic congestion on Tuen Mun Road.

Second, the Government should embark on the design and construction of
the Tuen Mun Western Bypass and Tuen Mun-Chek Lap Kok Link earlier, so as
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to provide cross-boundary vehicles with a direct road link from Tuen Mun West
to the airport.

Third, the Government must expeditiously study and draw up plans for the
design and construction of the Tuen Mun Eastern Bypass, in order to reduce the
vehicular flow at the Town Centre Section on Tuen Mun Road. As there is not
sufficient land space at the Town Centre Section, extension works are not
feasible in some parts of this Section. It is, therefore, necessary to develop a
new road, in order to fully resolve the problem.

The Government has since 2005 stressed that the development of new road
projects and their implementation timetables will depend on the location, scope,
progress, and expected traffic flow of various major development proposals in
Northwest New Territories and on Lantau. However, time waits for nobody.
The DAB hopes that the Government can take bold measures to enhance road
development in Hong Kong, in order to create better conditions in infrastructure
for the benefit of economic development.

Lastly, I would like to make two demands relating to the Western Corridor.
Firstly, 1 hope that a driving time display system can be retrofitted at the
Mainland to Hong Kong section of the Western Corridor, or on Tuen Mun Road,
so that Hong Kong-bound drivers from the Mainland using the Western Corridor
can know the situation of congestion on Tuen Mun Road early and hence choose
the routes early. We hope that this electronic system can be helpful to them.
In fact, similar display systems are also provided in many countries, including
the Mainland, to assist users in choosing the right route. Secondly, efforts
should be made to provide direct bus routes from Tin Shui Wai to the Port Area,
rather than the proposed minibus routes, for the convenience of more residents.

Deputy President, the DAB hopes that in implementing this Ordinance, the
Government will also endeavour to improve the matching transport facilities in
Tuen Mun and Yuen Long. I so submit.

MS EMILY LAU (in Cantonese): Deputy President, I support the
implementation of the co-location arrangement for customs and immigration
clearance. I am not as lucky as you are, Deputy President, for I do not have a
Home Visit Permit, so I cannot return to the Mainland. However, during the
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scrutiny period of the Bill, with the assistance of the Secretary, we were able to
visit the area for a few hours at a fee of $310.

However, Deputy President, as mentioned by Members speaking before
me, the present Bill exposes to us certain problems, including problems related
to the legal system, constitutional system and the judicial system, as well as that
on transport support as mentioned by Mr TAM Yiu-chung. Actually, today,
not only the Secretary for Security should be present, Secretary Dr Sarah LIAO
and the Secretary for Justice, in particular, should also be here. As colleagues
said, the present arrangement is unprecedented in history, so it is only natural
that some people feel worried about this, Deputy President, for this is after all a
novel arrangement.

But what about us? We have been most "marvelous”. On 21 February,
the First and Second Readings of the Bill were initiated, but on 25 April, its
Second Reading debate is resumed. We have only five weeks in the interim,
Deputy President, and 16 meetings have been convened. Frankly, some
committees hold less than 16 meetings in a year. This may be attributed to the
influence of Secretary Ambrose LEE. However, no one who has to attend 16
meetings within five weeks will be able to digest all the information.

Moreover, the matters involved are very complicated. I may not fully
agree with the remarks made by Ms Margaret NG. She asked whether this
Council had the competence and power to make laws for a place outside Hong
Kong. In relation to Article 20 and Article 18 of the Basic Law, she queried
whether the laws of Hong Kong, including laws on land, should be applicable to
Shenzhen. All these issues need discussions, but we do not have the
opportunity to do so — you give your opinion, I indicate my disagreement, and
that is the end. Silence prevails in society, Deputy President. Usually, when
we have meetings, as you also know, monumental scenes as in the "Ben-Hur"
film will be seen, for many people will come to attend our meetings. But this
time around, no matter how we begged around, few people came to attend the
meetings.

The Bar Association had come and submitted submissions afterwards.
As for The Law Society of Hong Kong (Law Society), I am not trying to
denounce it, but I do have some opinions about it. For a Bill involving so many
fundamental issues, how can it have no comments? I did raise the issue with
individual members of Law Society, but they also said that they did not have any
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opinions because they did not want to say anything. However, even if one gives
no comments, it does not mean that he or she can shirk the responsibility when
there is a problem. We will certainly be the first to bear the brunt. Deputy
President, after the Bill has been passed into law, any serious congestion in Tuen
Mun Road will lead to a gridlock along Tuen Mun Road, just like the situation at
Cotton Tree Drive this morning. I believe meetings will be called immediately
at that time, and we will then see striking scenes like those in the film "Ben-Hur".
But then, the official attending the meeting will not be Secretary Ambrose LEE,
but Secretary Dr Sarah LIAO.

However, once it is open to traffic, it will be subject to judicial review —
nowadays, the public will do so if they find there is anything wrong, I thus think
Directors of Bureau, Secretaries of Department and the Chief Executive should
all think this over. If there is no solid foundation for their action, it will be
challenged at different forums. By then, it will be too late. Therefore, the Bill
should indeed be introduced earlier. I learn that there is a deadline for this
piece of legislation, Deputy President. It is said that the corridor has to be
commissioned on 1 July and that the State President, or other key figures, may
attend.

However, the Government should give sufficient time to the legislature.
It is unreasonable that 16 meetings have to be held within five weeks. Now, let
me state clearly, first and foremost, the Government should not adopt the same
approach in dealing with other Bills. I believe it may like to do so in handling
the Bills on rail merger and housing. Therefore, Honourable colleagues should
not allow our work to be carried out in such haste, leaving us no opportunity to
digest nor discuss the issues concerned. This practice itself is a problem.

With regard to Article 18 para 3 of the Basic Law, I mentioned a number
of times at the Bills Committee that the present approach was proposed by the
authorities out of nowhere. Actually, in the Preamble, it is the decision of the
Central Authorities, but the authorities have not mentioned this. In fact, it is
most desirable that decisions made by the Central Authorities be left to the
Central Authorities to explain and decide as to which article in the Basic Law this
should be handled. It may say, "Do you think I will tell you?" But if you do
not tell us, it will arouse many disputes. Besides, it does not mean that it will
be acceptable just because we are told so. Everything should still follow the
required and established procedures. But now, it says nothing except that the
NPCSC has made a decision. People then ask whether or not the decision is a
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national law. The Bar Association says that it is not. But, nay, the authorities
have to say that it is. The authorities say the decision is definitely a national law.
However, it is not handled according to Article 18, but it is based on Article 20 to
confer more power on the SAR Government. Nevertheless, it is a national law.

Deputy President, it has been almost 10 years since the reunification.
"One country, two systems" is a principle the people of Hong Kong hold so dear.
Some people of Hong Kong may say that we are still under the rule of China, but
we still have things belonging to us: the rule of law, freedom and institutions in
Hong Kong. We hope that we can maintain and preserve these things. Why
Article 18, in particular Article 18 para 3, was included in the Basic Law when it
was enacted? The objective is to set up a firewall, a mechanism to guard
against the arbitrary implementation of mainland laws in Hong Kong.
Otherwise, "one country, two systems" will just vanish and be reduced to "one
country, one system". Article 18 is thus of the utmost importance. However,
the authorities dare to state openly now that it is acting in accordance with
Article 18 para 3, yet an inclusion in Annex III is not required. I think this
approach is provocative.

Article 20 is mentioned, but Article 20 is a different issue. You decline
the inclusion of the decision and do not act in accordance with the provision laid
down, but yet you insist that the decision is a national law. In that case, you
may in future present another piece of law saying that it is also a national law,
you may again implement it in Hong Kong and again do not act in accordance
with the Basic Law. By then, you will say that a national law, which has not
been handled in accordance with the Basic Law, has been endorsed by Members
and passed by the Legislative Council on 25 April 2007, and that many Members
supported it. At that time, Deputy President, the "one evil deed is no different
from two" theory, so to speak, will be quoted. I think it is not so good. 1
believe neither does the Secretary for Security want to such thing. So, how can
we accept this now? I think there is no need to do that.

The Bar Association proposes that provisions in the Bill should not be
described as national laws, but the lawyers of the Government insist so. Worse
still, the Secretary for Justice has not come here today to explain the case. This
issue should not be explained by the Secretary for Security, and in fact, he also
needs to understand the definition of national laws. It is something the
Secretary for Justice should do. So, I feel really sorry about it. He was here
earlier, and I thought he would listen and participate in the debate, but now he is
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not even here in attendance. Indeed the authorities are now sending the
following message to the public: Do we have Article 18?7 Do you think that
article can safeguard "one country, two systems"? Are you not dreaming?
Hong Kong has been reunited with China for less than 10 years, I am now going
to challenge you, and I will challenge "one country, two systems".

I think this situation is most unpalatable and I consider it completely
unnecessary. You say other provisions have to be identified, but not a single
provision is applicable. These matters are in no way controversial, but you play
them up and stir up a controversy for no reason. Deputy President, you may
remember 1 July 2003. Why did so many people take to the streets on that day?
It was because our institutions were being challenged, our freedom and the rule
of law were being challenged. The situation this time is not bad, for only a few
people have expressed opinions. I can swear to it that if you go out and ask
10 000 people about this issue, all of them will say they know nothing about it.
No one knows the legislation has been so enacted.

But once the legislation is enacted, a precedent is set. What is Article 18
para 3 about? I do not know, but the Legislative Council also turns a blind eye
to it. Nevertheless, the authorities, of their own accord, did say that it was a
national law, but the process stipulated in the Basic Law did not have to be
followed. If things are done this way, we can simply cease to work.

If the Government says that it is not a national law, just as the Bar
Association does, the present disputes may be avoided. But the Government
maintains its stance. Actually, the Central Authorities have said nothing about
this. The Government just speaks for the Central Authorities. I believe when
Donald TSANG visits Beijing in future, he will probably be reprimanded: When
were you told to do so? Why did you stir up such a great controversy in Hong
Kong?

Therefore, I advise the Central Authorities, if they need to do anything —
I am not asking you not to trust the SAR Government — they had better state it
clearly in writing. The Central Authorities should state according to which
article of the Basic Law do they act, what issues they are dealing with and
whether it is a national law. They should state everything clearly. If so, there
will not be so many disputes in Hong Kong. But definitely, the Central
Authorities should observe the Basic Law and honour its words. Therefore,
Deputy President, I can in no way support this.
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With regard to the big traffic congestion, it is really an important issue.
Some people may consider the administration of justice dispensable given the
prosperity in Hong Kong, for they think it will be fine as long as they can make
more money. In fact, without a judicial system, without this ultimate and most
important core value, do you think we can still make money? As for the impact
on the transport front, it will take its toll very soon. Earlier on, some
colleagues mentioned a motion carried after amendment on 8 March last year and
that none of the issues under the motion had been followed up, Deputy President.
This Friday, the Panel on Transport will discuss these issues at its meeting.
However, the other day, when we discussed the Budget at a special meeting of
the Finance Committee, officials in charge of transport matters said that
somethings were in the pipeline, some would soon be carried out, but none had
been completed.

On 8 March last year, we requested the Government to formulate some
measures as soon as possible. What were those measures? That was to
request the franchisee of Route 3 to set its toll at a reasonable level. But it was
mentioned earlier that there might be a toll rise. It is just like when you ask
someone to go east, he just goes the opposite. I wonder if the franchisee of
Route is deliberately confronting the Government, or that it hopes to see the
stepping down of certain officials before 1 July. Moreover, the construction of
connecting roads, the widening of Tuen Mun Road, and all kinds of work have
not yet been started.

One last thing that should be done is to set the fare of railway transport at a
more reasonable level. However, this issue is now bundled up with the Bill,
and when this can be achieved remains an unknown. Nevertheless, that
Secretary may not be as influential as this Secretary who managed to ask
Members to complete the scrutiny of such a complicated Bill in five weeks.
Therefore, we still have worries about transportation. 1 wonder what Secretary
Ambrose LEE can say later, for this is not within his purview, but he has to say
something.

A couple of weeks later, the corridor will open to traffic. If anything
happens after that, it will cause significant problems. The situation at Cotton
Tree Drive this morning is a case in point, for a minor accident alone already
caused serious traffic congestion. In future, if anything happens — in fact,
people are using Tuen Mun Road at normal time for the road is toll-free.
Therefore, in different aspects, be it legislation or transportation facilities, there
are still a lot of inadequacies.
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Lastly, I would like to talk about the insurance issue, Deputy President.
With regard to the present arrangement made between the Government and the
insurance sector, I myself consider it acceptable. 1 understand Mr TO's
proposal. If the authorities accept this option and Members do agree to do so, I
surely have no objection. However, I also notice one point. They said if we
were to follow Mr TO's proposal in the legislation, discussions had to be held
afresh. By then, Mr TO may perhaps explain his proposal in detail in his
speech.

The present arrangement is only an interim measure, for the issue will be
dealt with in new insurance policies. This morning, I enquired the Insurance
Authority again about this issue and learnt that of the existing 180-odd insurance
companies in Hong Kong, the policies of some 60 of them might involve that
area. According to the information I have, the Secretary may reaffirm this later,
all insurance companies holding this type of insurance policies have agreed in
principle to join the market agreement. They have not yet signed the agreement
pending the completion of certain procedures, and perhaps the Secretary may
give a clear explanation of the technical problems involved later on. Anyway,
they have all agreed. Certainly, a Member mentioned earlier that this
arrangement was not the first of its kind, and similar arrangements had been
made for motor insurance and employee's compensation insurance. Personally,
I think I will support the present arrangement. I surely hope that nothing will
happen. Actually, nowadays, it is really difficult to give support to the
Government. Once you support it, you will shudder at every step you take. 1
wonder how the pro-government camp can remain so composed. However, |
think one should approve the right, and denounce the wrong. I thus consider
the arrangement does not involve any major problem. But even if this point is
worthy of support, the Bill comes as a blow on the transportation and judicial
fronts.

So, it is most regrettable. As colleagues said, originally, we all
considered that it was a good thing to do and we would support it, but for
unknown reasons, the present approach was adopted in the course and
rectification was turned down. I have to reiterate, I do not want to hear the
authorities cite the present case as an example where a national law is not
handled according to the Basic Law when it tries to present other laws in future
and do not follow the Basic Law. I believe if it does happen, there will
inevitably be a fight. I so submit.
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MR ALBERT CHAN (in Cantonese): Deputy President, I am not a member of
the Bills Committee on Shenzhen Bay Port Hong Kong Port Area Bill. I did not
join this Bill Committee for I first thought that this Bill was basically very simple.
I thought that there should not be much controversy over it and that it would be
endorsed by this Council, as it involved the provision of a new border control
point, and the location as well as other relevant issues had been discussed for a
very long time.

However, over the past two weeks, I have listened to the opinions of many
members. Members of the pro-democracy camp also made reports and
conducted discussion on this Bill at luncheon meetings. I have listened to the
entire debate and today, I have also listened very carefully to the speeches made
by many members and in particular, the many issues reported by Mr LAU
Kong-wah in his capacity as Chairman of the Bills Committee, and I have also
read the whole report. I feel very sorry and regrettable because we should be
very happy about this Bill which should be endorsed unanimously by the
Legislative Council, but this Bill has nonetheless given rise to political or
constitutional disputes and on many issues, there have been many co-ordination
gaps translated into livelihood and transport problems.  After careful
consideration, I think this fully reflects a lack of communication in the entire
administrative structure of the Government, that is, between various bureaux and
departments, and it also reflects their detachment from reality. I wonder if this
is the product or side-effect of the accountability system introduced by TUNG
Chee-hwa. As we all know, the Government used to operate under a system of
collective responsibility, and on issues involving legislation or various bureaux,
there would certainly be co-ordination and this would be done according to the
established mechanism. But after the introduction of the accountability system,
policies are basically within the responsibility of the accountable Bureau
Directors. Since this Bill is related to the Security Bureau, the Secretary for
Security is, therefore, invited to come to this Council today, whereas other
bureaux can stay aloof from this, for this is the business of the Security Bureau
and if there is any problem, it should be taken care of by the Security Bureau and
has nothing to do with them. If a power struggle is involved, everyone would
only wish to see the others die. I hope that this will not happen in the offices of
the three Secretaries for Department and 11 Directors of Bureaux.

But even if they do not wish to see the others die, they would not give any
back-up or support either. When the Financial Secretary delivered the Budget,



5920 LEGISLATIVE COUNCIL — 25 April 2007

apart from the Chief Secretary for Administration, many Bureau Directors
attended the meeting to show their support. But today, the Secretary for
Security is basically facing all the contentions and debate alone. As we can see,
the discussion today actually involves four major policy areas. Certainly, the
Security Bureau does have a part to play, and it has a major part to play too, as
this Bill is within the remit of his Bureau, and they had worked very efficiently to
bring about many meetings in a short period of time, and in the twinkling of an
eye, the Second and Third Readings of the Bill will be completed. As for
problems involving the constitutional system, transport and insurance, a number
of Members have spoken on them, so I do not wish to repeat what they have said.
Theoretically and conceptually, I very much agree with the points made by
James TO and Margaret NG in relation to the legal and insurance issues. On
the transport front, as Ms Emily LAU said earlier, she is a Member representing
New Territories East but as she has lived in New Territories West for a very long
time, she is well in the problems in New Territories West. As she used Tuen
Mun Road every day in the past, I think she knows the traffic situation in New
Territories West even better than the elected Members representing New
Territories West.

Deputy President, the traffic problem has actually been discussed for many
years, and since the Government started to think about developments at Shenzhen
Bay and Shekou, this problem has been discussed on many occasions.
Members may recall that Route 10 was discussed in the '90s. Indeed, Route 10
is a solution to the traffic problem at Shenzhen Bay but much to our regret,
because of the lobbying by the plutocrats, the "pro-government party" rejected
the Government's funding application and Route 10 was finally voted down.
Should traffic congestion occur on Tuen Mun Road after the commissioning of
the Shenzhen Bay boundary crossing, those Members and political parties
opposing Route 10 then would be the chief culprit, and this has all been put down
in record. If we have to trace the responsibility, those Members who voted
down Route 10 back then should be held responsible.

Obviously, the Government is unwilling to propose the development of a
new land crossing. Many Members have suggested that if the Government
refused to construct Route 10, then it must construct the Tuen Mun Eastern and
Western Bypasses. Many Members made a proposal which is even tantamount
to giving money to the Route 3 operator as they requested the construction of a
special access to link up with Route 3 at the exit of Shenzhen Bay Port Area in
Tin Shui Wai. However, this has mostly remained at the stage of discussion,
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and the Government has not completed any specific improvement works so far.
Although proposals have been put forward and in particular, specific traffic
diversion proposals have been made for the section near Yaohan and the town
centre on Tuen Mun Road, they absolutely cannot address the problem of
congestion resulted from an increase in vehicular flow after the commissioning
of the Shenzhen Bay Port. These proposals will not solve the problem and
worse still, I have heard recently that the Route 3 operator will seek approval for
a toll increase on the ground that they suffer a loss of hundreds of million dollars
per annum. They said that as a loss is recorded every year and as the interest is
high, the company is still in the red. This is taking advantage of other people's
disadvantages. The company should reduce the tolls, so that more vehicles will
be attracted to use Route 3 rather than using Tuen Mun Road regularly.
Although the growth of vehicular flow may not be very high initially after the
commissioning of the boundary crossing, it will in one way or another cause the
overall traffic flow in New Territories West to...... some vehicles using the roads
in New Territories East may turn to New Territories West and this will certainly
lead to an increase in traffic on Tuen Mun Road. No specific improvement
measure has been implemented so far, despite that discussions have been held for
a long time on, among other things, the extension of the franchise of the Route 3
company to ease the pressure of a toll reduction on the company. Yet, I oppose
an extension of its franchise. Extending the company's franchise to operate
Route 3 is basically tantamount to prolonging the sufferings by allowing it to
seize the opportunity to reap even more profit unscrupulously. I think this will
not do any good to the public and all the parties concerned. If no solution can
be identified, I would suggest that the Government might as well acquire the
company and that would be the best, right? This can be done according to its
cost since it i1s operating at a loss anyway, and acquisition can be proceeded with
in accordance with the principle of public interest. Moreover, the Government
has adopted this approach many times before. Whether it is through the Land
Development Corporation or the Urban Renewal Authority, the Government can
resume land on the ground of public interest. But it seems that the Government
has no intention to do this and so, some fast knots which are impossible to untie
have been formed. In fact, upon the commissioning of the new border control
point, all these problems should have been handled altogether, but it appears that
no Policy Bureau is made responsible for co-ordination and as a result, they have
worked separately in their own ways.

What is more unsatisfactory and regrettable is that, when all modes of
transport should be happy about the commissioning of the new crossing, the fact
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is that they are not. Hong Kong seems to have a characteristic and that is, a
good thing will turn into a bad thing. Something which should be a cause for
universal rejoicing will turn out to be an occasion for denunciation and
condemnation. The commissioning of the new crossing has led to rivalries and
disputes among various trades and industries, as the taxis are dissatisfied, and so
are the minibuses, and there are also disputes between cross-boundary franchise
buses and non-franchise buses over their benefits or the divergence of opinions,
thus giving rise to a new struggle.

In fact, these issues should be properly dealt with when planning
large-scale infrastructure or making a decision, but this is often not the case.
Instead, work is carried out hastily at the eleventh hour. The Lok Ma Chau
Spur Line is a case in point. All the documents had been tabled at the
Legislative Council seeking funding and approval for the Lok Ma Chau railway
project, and the whole plan had been worked out. At that time, I was the first in
the committee to say that it was impossible not to provide any transport link for
such a large-scale infrastructure project. The overall planning of the
Government at that time — which was many years ago — was that all the
passengers should travel by rail, while buses, taxis and minibuses were not
allowed to access the railway station. Finally, it was after severe criticisms
from Members that the Transport Bureau, as if it had suddenly awakened from a
dream, asked the Security Bureau to reconsider this policy issue. It is because
according to the reply that we were given back then, this was the policy of the
Security Bureau; all these stations involved communication between Hong Kong
and the Mainland, and at that time, the policy of the '60s vintage still prevailed
whereby vehicles were not allowed to access the border control points. This is
most ridiculous and when these issues were discussed at that time, the
Government still maintained the security policy of the Hong Kong-British
Government during the era of the Cultural Revolution in the '60s, although it
was already 2003-2004. Later, amendments were made after a review. But
on these issues, the bureaux often do not progress with the time. For half of the
time they are like awakening from a dream, feeling lost and even living without
knowing what is actually happening. As a result, many policies closely related
to the public are not amended in a proper and timely manner to enable the
relevant developments to complement each other.

Deputy President, the problem before us now, and the many conflicts,
differences in opinions and shortcomings arising from this Bill today are
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precisely a reflection of defective communication and co-operation in the
administrative structure comprising three Secretaries of Departments and 11
Bureau Directors of the Hong Kong Government. This could not be clearer.
These issues, which are very simple and which the Government should be able to
handle, have not been dealt with at all. Certainly, finance is a major
consideration. Many Members, especially Ms Emily LAU, criticized that
many transport measures are not put into practice because it usually takes three
to five years to make transport planning. As Members must remember very
clearly, between 2000 and 2004 the Financial Secretary substantially cut many
projects and distributed "big envelopes" to departments. If the department's
expenditure exceeded the figure in the "big envelope", the department would
have to solve the problem on its own. For this reason, many matching facilities
could not be implemented and as a result, in respect of transport, we have to bear
the financial consequence and face the problem of traffic congestion.

Therefore, Deputy President, on this issue, the League of Social
Democrats certainly supports the commissioning of the new crossing and we are
glad to see another boundary crossing insofar as Hong Kong-Mainland
development is concerned. Of course, many members of the League of Social
Democrats still do not have a Home Visit Permit to cross the boundary via these
boundary crossings reasonably and legitimately. But when we see that this Bill
involves problems in the four policy areas just mentioned by me, namely,
security, constitutional system, transport and insurance, and when there are still
SO many grey areas or issues which give cause for concern, the League of Social
Democrats cannot support the Second Reading of the Bill and the subsequent
motions. Thank you, Deputy President.

DEPUTY PRESIDENT (in Cantonese): Does any other Member wish to speak?

MR HOWARD YOUNG (in Cantonese): Deputy President, the "11th
Five-Year Plan" announced by the State in March last year had for the first time
incorporated Hong Kong into the general framework of development. Apart
from supporting Hong Kong to maintain its international financial and trade
development, it also explicitly stated that Hong Kong should continue to develop
into a shipping and logistics centre, stressing the need to consolidate the existing
advantages while at the same time seeking new opportunities for development.
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The Hong Kong-Shenzhen Western Corridor (Western Corridor), a
highlight of the commemoration of the 10th anniversary of Hong Kong's
reunification with the Motherland, will be officially commissioned in July this
year. Not only can this enhance Hong Kong's stimulation and facilitation to the
mainland economy, the flow of people and cargo between Hong Kong and
Guangdong will also increase in scale, while exchanges and transport can also be
more convenient, thus enabling the general pattern of Pan-Pearl River Delta
Region co-operation to gradually take shape, which is indeed beneficial to both
places.

The smooth operation of the Western Corridor will not only open a new
crossing for cross-boundary traffic, but also help relieve the traffic pressure on
the three existing major land crossings. After the passage of the Shenzhen Bay
Port Hong Kong Port Area Bill, co-location arrangement for customs and
immigration clearance will be implemented at the new Port, and this will be a
major policy which is unprecedented in Hong Kong and the Mainland. With the
implementation of the co-location arrangement, the time required for travellers
to complete immigration and customs clearance can be shortened by five to 15
minutes, and they do not have to get on and off the vehicle with their luggage
twice for immigration and customs clearance as they are currently required to do
at the Huanggang Control Point. Instead, when travellers get off the vehicle at
the Shenzhen Bay Port, they only have to proceed to the Joint Inspection
Building where they can complete the exit and entry formalities. Immigration
and customs clearance will be more expedient than before, thus saving time and
resources.

Although the co-location arrangement that we are talking about now will
only reduce the number of times that travellers are required to get on and off the
vehicle, unlike the practices adopted in Britain or the United States where there is
only entry control but not exit control, as immigration clearance is required for
travellers entering and leaving the territory under the immigration law in Hong
Kong, the co-location arrangement to be implemented at Shenzhen Bay Port is
still a new arrangement and a progress to Hong Kong. 'We hope that this modus
operandi, if implemented successfully, can serve as an example for other
crossings to follow in future, so that such co-location arrangement can be
extended to more checkpoints and hence further promote the development of
Hong Kong and the Mainland.
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Moreover, the completion of the Western Corridor signifies ultimate
achievements made in respect of the planning of works, policy and regulations,
land lease, as well as the process of consultation and reconciliation. It has
enabled many experiences to be accumulated, a pattern of co-operation and
communication to be established and a foundation to be laid for more effective
co-operation between Hong Kong and the Mainland in future, and we hope that
this will, in turn, expedite the completion of infrastructure projects involving
Hong Kong and the Mainland in future.

Given that this is an unprecedented mode of boundary control management,
inevitably there will be problems that need to be tackled, such as third party
insurance for vehicles and employees compensation in the Hong Kong Port Area.
As the insurance policies do not include the Hong Kong Port Area, there will be
problems concerning the coverage of compensation. However, all relevant
insurers have expressed a willingness to extend the coverage of their policies to
the Shenzhen Bay Port Hong Kong Port Area by means of a market agreement.

Some people may be worried that such an agreement may not provide
sufficient protection to policy holders. But I wish to point out that the
Government already stated that the agreement will be executed between the
Government and the insurers through the Office of the Commissioner of
Insurance, and the agreement, which will be legally binding, will be made
known to the public extensively.

Non-compliance with the market agreement by an insurer will not only
affect the insurer's reputation. Its integrity will even be challenged, and
insurance companies do rely heavily on their reputation and integrity in their
operation. Meanwhile, the Government said that there had been precedents of
such market agreement arrangement and that they were proven very effective.
The Liberal Party has all along upheld the principle of minimal legislation, in
order to prevent unnecessary intervention in the free market. Since all the
insurance companies have agreed to sign the agreement and the agreement will
have an actual regulatory effect on insurance companies, is it still necessary for
us to make a superfluous move by enacting legislation as a solution to everything?
Moreover, in the event of disputes over compensation, the Office of the
Commissioner of Insurance will be prepared to assist the policy holders.
Therefore, the Liberal Party cannot support Mr James TO's amendment.
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Lastly, I would like to express some views on the traffic at Shenzhen Bay
Port. Now, the Government only has plans to provide two franchised bus
routes serving Yuen Long and Tuen Mun, and also one green minibus route to
and from Tin Shui Wai. Although there will also be services provided by urban
and New Territories taxis, it seems that public transport service is still
inadequate. In order to provide more choices, different stakeholders have
different views as to whether the Government should only allow franchised buses
to provide service or it should only allow cross-boundary coaches rather than
local shuttle buses to access the area. But at least, I know that many members
of the tourism sector opine that non-franchised buses should also be allowed to
access the control point, in order to provide better tourism services. In view of
this, I hope that the Government will conduct a review not too long after the
commissioning of the corridor.

In my capacity as a member of the Bills Committee, I have paid a visit to
the Shenzhen Bay Port together with other members of the Bills Committee. I
think the control point and the public transport interchange are too small in size,
and the number of parking spaces for coaches also seems to be inadequate. 1
am concerned that this will fail to meet the demand of the rapid increase in
vehicular flow in the future. Therefore, I hope that the Government can duly
make arrangements, especially giving consideration to increasing the number of
parking spaces for coaches during peak hours.

All in all, we hope that with the commissioning of the Western Corridor,
Hong Kong-Mainland co-operation and development will scale new heights.
We think that not only the Western Corridor, but also the Hong
Kong-Zhuhai-Macao Bridge, the Guangdong-Shenzhen-Hong Kong Express Rail
Link, and so on, to be completed in future can draw Hong Kong and the
Mainland even closer and hence further open up a thoroughfare for Hong Kong
and the Mainland to join hands in pursuing development.

I so submit.

(THE PRESIDENT resumed the Chair)

PRESIDENT (in Cantonese): Does any other Member wish to speak?
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MRS SELINA CHOW (in Cantonese): President, I heard many colleagues
mention the Western Corridor earlier on. Certainly, I understand that there
were different opinions during the discussion of the Bills Committee, but I
believe that to a great majority of Hong Kong people, the development of this
new Western Corridor is good news, and I also believe many people hope to see
the early commissioning of the Western Corridor.

Many colleagues have had the opportunity to visit this boundary crossing.
So have I, and I was very excited. When we saw that bridge extending all the
way to the Mainland, we could imagine that the flow of people and vehicles
between Hong Kong and the Mainland would be very efficient and expedient in
future. Insofar as this very useful crossing is concerned, I think we certainly
feel excited seeing its completion because it is brand new, and after the
commissioning of the corridor, I believe many people will also benefit from it.
Whether from the perspective of work, entertainment or tourism, I think this
crossing is still good news to us. We all welcome it, and we very much hope
that this crossing will come into operation early.

We have heard many speeches here earlier on. Some colleagues have
different views on some legal issues, and I think this will never cease to happen
in this Council as this happens whenever legislation is examined. However, |
always hear some colleagues express dissatisfaction on certain issues, and this is
not the first time that I have heard this. Over the years, I have always heard
them say that time is not enough, that they are really not given enough time, and
so on. But I think insofar as our work is concerned, the most important thing is
not to consider how many weeks or how many months or how many hours are
left, or how many meetings have been held, but whether or not the subject matter
concerned has been thoroughly discussed at the meetings, and whether or not we,
being Members, have the opportunity to put forward our views and whether the
Government has the opportunity to consider and respond to these views or not.
I think these are more important. In other words, in the relevant process and
procedures, Members should be given sufficient opportunity to consider the
legislation. Some organizations might not have come to the meetings — Ms
Emily LAU asked earlier why The Law Society of Hong Kong had not sent its
representatives to the meetings. But it is not the case that everyone will have
very strong views on this issue, and not everyone must oppose it or come forth to
support it. Not really. If Members think that the Bill does not have any big
problem, they may not attend the meetings to express their views, and if that is
the case, I think there is no reason to blame them.
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Having said that, however, I think we must still focus mainly on two
points: First, is it a good thing? Second, should we do it as soon as possible?
I think many people do share this view. Besides, this is a good thing indeed,
and I have already explained this earlier. However, there will certainly be
changes in our life, and even though we may not actually feel these changes now,
I think we will feel them more deeply after the commissioning of the crossing.

As regards traffic in New Territories West, I do not wish to talk about it.
We have really talked about it for many times and I do not wish to repeat the
points again and again. In fact, we do not see eye to eye with the transport
authorities. Members have reflected in unison the concern of the residents, as
well as the concern of drivers who are frequent users of the roads, pointing out
that the traffic there will be very congested. However, the Transport
Department or the Bureau had always produced statistics to show a different
method of calculation. It is very difficult for us to argue with them, but the
problem is that the Government's calculation has always been wrong and so, we
do not have much confidence in it.

But insofar as this case is concerned, we can see that as the corridor will
actually be very convenient, it is set to attract many vehicles to use it. Then can
we cite some statistics to argue with the transport authorities? It is indeed
difficult. From Members' angle, it is difficult to do so. But we are very, very
worried about this indeed. Members pointed out earlier that over the past few
years, we have continuously urged the Government to enhance the strength of the
measures but the Government seemed to be always dragging its feet. I do not
know why, and perhaps it was partly because the Government was facing
financial problems, but the Government always seemed to be unable to
understand the problems faced or envisaged by the public.

For this reason, I very much hope that the Government can earnestly target
actions at the actual situation. The Western Corridor will be commissioned on
1 July. We hope that we can obtain the actual statistics very soon. In all
fairness, it is not true to say that the authorities have done nothing at all because
the authorities have, after all, done something in Tuen Mun, just that it is
inadequate to residents in the district. Furthermore, this is not just the problem
of one district, for the entire New Territories West and even all the places along
the corridor leading to the urban area may also be affected.
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Although Secretary Dr Sarah LIAO is not in attendance today, Secretary
Ambrose LEE, who is here in this Chamber, can listen to our opinions on behalf
of Dr LIAO. Here, I would like to urge the Government to take actions, and I
hope Dr LIAO will earnestly implement the measures, rather than just presenting
statistics calculated by the computer to fend off challenges from Members. 1
hope that Secretary Ambrose LEE can convey this message to the Government,
and I hope that the authorities will earnestly monitor the actual situation, so that
the residents can see that the authorities have indeed sensed the urgency of the
people. As for many other problems, I think no matter how worried we are
today, we can have a clear picture only after the corridor has come into actual
operation.

But finally, President, I strongly believe that the early commissioning of
the Western Corridor will be beneficial to the public, and it is also what the
public will wish to see. Thank you, President.

PRESIDENT (in Cantonese): Does any other Member wish to speak?

(No Member indicated a wish to speak)

PRESIDENT (in Cantonese): If no other Member wishes to speak, I now call
upon the Secretary for Security to reply.

SECRETARY FOR SECURITY (in Cantonese): Madam President, first of all,
I wish to thank the Chairman of the Bills Committee on Shenzhen Bay Port Hong
Kong Port Area Bill (Bills Committee), Mr LAU Kong-wah, and its Deputy
Chairman, Mr KWONG Chi-kin, as well as other members.

Although the Bills Committee had spent only one and a half months on the
scrutiny of the Shenzhen Bay Port Hong Kong Port Area Bill (the Bill), the
whole scrutiny process was conducted in a very detailed and serious manner. |
think we should focus on efficiency, rather than judging the effectiveness of the
scrutiny of the Bill from the length of the time spent on discussion.

The Bills Committee has worked very hard in its deliberations and held a
total of 16 meetings. In the course of scrutiny, the Bills Committee invited the
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organizations concerned, including the Hong Kong Federation of Insurers
(HKFI), the Hong Kong Bar Association (the Bar) and The Law Society of Hong
Kong (Law Society), to express their opinions and participate in discussions.
The Bills Committee, together with members of the Panel on Security and Panel
on Transport, also made a site visit to the proposed Hong Kong Port Area at the
Shenzhen Bay Port, in order to understand the operation of the border control
point where the co-location arrangement for customs and immigration clearance
would be implemented as well as the matching facilities.

To support the scrutiny of the Bill, the Security Bureau and the
Department of Justice, as well as many government departments including the
Environment, Transport and Works Bureau, Transport Department, Highways
Department, Planning Department, Office of the Commissioner of Insurance,
Immigration Department, Customs and Excise Department, Hong Kong Police
Force, Fire Services Department and Environmental Protection Department,
have sent representatives to the meetings of the Bills Committee or the site visit,
providing detailed explanation on the various arrangements and answering
members' questions one by one.

Having gained a full understanding of the relevant arrangements, the Bills
Committee provided a lot of valuable input which enabled the Bill to be further
improved. Almost all of our Committee stage amendments are proposed in
response to the views of the Bills Committee.

The issues mentioned by Members earlier have been thoroughly discussed
at meetings of the Bills Committee. Now, I wish to reiterate the Government's
position.

On such constitutional issues as the legal basis for enacting the Bill and the
constitutional basis of the decision of the Standing Committee of the National
People's Congress (NPCSC) in authorizing the Hong Kong Special
Administrative Region (SAR) to exercise jurisdiction over the Hong Kong Port
Area at the Shenzhen Bay Port, the Department of Justice already explained them
in detail during the scrutiny of the Bill by the Bills Committee.

The Shenzhen Bay Port is located at Shekou in Shenzhen. Under the
co-location arrangement, the SAR will exercise jurisdiction over the Hong Kong
Port Area within the Shenzhen Bay Port according to the laws of Hong Kong.
However, this jurisdictional arrangement cannot be unilaterally effected without
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additional authorization by the Central Authorities. Against this background,
the NPCSC decided on 31 October 2006 to authorize the SAR to exercise
jurisdiction over the Hong Kong Port Area according to the laws of Hong Kong
from the day on which the Shenzhen Bay Port commences operation.

The authorization was given by the NPCSC by virtue of its power under
the Constitution of our country. Article 57 of the Constitution provides that the
National People's Congress (NPC) is the highest organ of state power. Its
permanent body is the NPCSC. Article 58 of the Constitution provides that the
NPC and the NPCSC exercise the legislative power of the State.

Under Article 20 of the Basic Law, the SAR is competent to acquire and
exercise the powers granted to it under the NPCSC's Decision. This Article
provides that the SAR may enjoy other powers granted to it by the NPC, the
NPCSC or the Central People's Government. In other words, Article 20 of the
Basic Law enables additional powers to be delegated to the SAR by the Central
Authorities if and when appropriate.

In his "Explanations on the Proposal for Authorizing the Hong Kong
Special Administrative Region to Administer the Hong Kong Port Area at the
Shenzhen Bay Port" delivered at the 23rd session of the Standing Committee of
the 10th NPC on 22 August 2006, Mr CHEN Zuoer, Deputy Director of the
Hong Kong and Macao Affairs Office, State Council, considered that a decision
made by the NPCSC for the purpose of the co-location arrangement has a legal
status-cum-authority which is most sufficient according to the Constitution.

There are no provisions in the Basic Law which expressly prohibit the
legislature of the SAR from legislating extra-territorially. Article 2 of the Basic
Law authorizes the SAR to exercise, inter alia, legislative power in accordance
with the Basic Law. Article 17 further provides that the SAR has legislative
power. Article 73 empowers the Legislative Council to make laws in
accordance with the Basic Law and the legal procedures. By its decision dated
31 October 2006, the NPCSC authorized the SAR to exercise jurisdiction over
the Hong Kong Port Area in the Shenzhen Bay Port according to the laws of the
SAR from the day on which the Shenzhen Bay Port commences operation. The
Bill seeks to extend the application of Hong Kong laws to the Hong Kong Port
Area pursuant to the NPCSC's Decision. The SAR, under Article 20 of the
Basic Law, is competent to acquire and exercise the powers granted to it under
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the NPCSC's Decision. Hence, we consider that there is no doubt that the SAR,
by virtue of the NPCSC's Decision, has legislative competence to enact the Bill.

When participating in the discussion of the Bills Committee, the Bar did
not question the Legislative Council's legislative competence in respect of the
Hong Kong Port Area at all. The Bar is of the view that according to the
NPCSC's Decision, it is the SAR (with all its powers and authorities) that has
jurisdiction over the Hong Kong Port Area. The SAR thus may exercise the
powers granted to it under the Basic Law (including the legislative power) in
respect of the Hong Kong Port Area. Such jurisdiction is to be exercised in
accordance with the laws of the SAR. By necessary implication, the SAR may
legislate in respect of the Hong Kong Port Area, including enacting the Bill, the
intended extent of which is the Hong Kong Port Area.

Earlier on, some Members queried whether the NPCSC's Decision is a
national law. They considered that if the NPCSC's Decision is a national law,
it should be included in Annex III in accordance with Article 18 para 3 of the
Basic Law.

The legal opinion of the Department of Justice is that the NPCSC's
Decision should be regarded as a "law" under the mainland legal system. As
the NPCSC's Decision in substance provides for a port area in Shenzhen where
Hong Kong laws will apply to the exclusion of mainland laws, it is normative in
nature. Since it has legal force throughout the country, it is a national law.
However, the SAR Government and the Bar share the view that there is no need
for the NPCSC's Decision to be included in Annex III for application in the SAR
on the ground that it is not to be applied in the SAR under Article 18 of the Basic
Law. The reason is that notwithstanding the lease contract for State-owned land
signed between Shenzhen and Hong Kong, the Hong Kong Port Area remains not
part of the SAR.

The NPCSC's Decision was intended to confer additional powers on the
SAR, so that it may exercise its jurisdiction over the Hong Kong Port Area in
accordance with Hong Kong laws. Whether the intended effect of the NPCSC's
Decision can be achieved would hinge on whether the NPCSC's Decision is
validly made, and whether the SAR is competent to acquire the additional powers
conferred. The NPCSC's Decision was validly made by the NPCSC according
to its powers under the Constitution of our country, and the SAR is competent to
acquire the additional powers conferred on it under Article 20 of the Basic Law.
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The Department of Justice has explained repeatedly to the Bills Committee that
the effective operation of the NPCSC's Decision is not conditional upon its
inclusion in Annex III to the Basic Law.

I wish to stress here that the SAR is competent to acquire additional
powers from the Central Authorities under Article 20 of the Basic Law. The
SAR Government must exercise these additional powers in accordance with the
Basic Law, and we will not, and I stress, will not, deprive the SAR of its rights
protected by the Basic Law.

There is the view that discussion on the Central Authorities' authorization
for the co-location arrangement was inadequate. I wish to respond to this point.

In fact, as early as in January 2006 we officially wrote to the Bar and Law
Society to consult them on the legislative proposals on the co-location
arrangement. In its reply dated February 2006, the Bar put forward their views
on the arrangement for the Central Authorities' authorization. The Bar pointed
out that under Article 20 of the Basic Law, the SAR may enjoy other powers
conferred on it by the NPC, NPCSC and the Central People's Government.
The Bar also considered that as the powers conferred on the SAR under the
present arrangement may include legislative powers, the NPCSC is the
appropriate authorizing organ.

In March 2006, we consulted the Panel on Security on the legislative
proposals on the co-location arrangement, and the arrangement for the Central
Authorities' authorization was also discussed at the time. There was the view
that the Central Authorities should make an authorization by legal means. The
authorization now made by the Central Authorities is fully consistent with this
view.

In August and October 2006, the NPCSC examined the motion authorizing
the SAR to exercise jurisdiction over the Hong Kong Port Area at the Shenzhen
Bay Port. The motion and the discussion were also made public. A point
worth noting is that Mr CHEN Zuoer, Deputy Director of the Hong Kong and
Macao Affairs Office, State Council, in his "Explanations on the Proposal for
Authorizing the Hong Kong Special Administrative Region to Administer the
Hong Kong Port Area at the Shenzhen Bay Port" delivered at the 23rd session of
the Standing Committee of the 10th NPC on 22 August 2006, mentioned that it



5934 LEGISLATIVE COUNCIL — 25 April 2007

would be more appropriate for the NPCSC to make an authorization by way of a
decision at the request of the SAR Government.

I must stress that the arrangement for authorizing the co-location
arrangement has been discussed on various occasions, and the details have also
been explained openly. When considering making a decision for the purpose of
authorization, the Central Authorities have consulted the views of the SAR
Government, and the SAR Government has also reflected to the Central
Authorities the views expressed by the Panel on Security and other organizations
concerned, such as the Bar.

In the course of scrutiny of the Bill, Members have expressed many views
on traffic and transport, especially public transport arrangement at the Shenzhen
Bay Port, and the impact on traffic in Northwest New Territories to be brought
by the new port. The Panel on Transport has been following up the relevant
arrangements.  Representatives of the Environment, Transport and Works
Bureau and other relevant government departments have explained the relevant
arrangements to the Bills Committee and further information was provided to the
Panel on Transport last week. The Panel on Transport will discuss the relevant
arrangements again at its meeting to be held this Friday. Here, I wish to
respond to a few points concerning the traffic arrangement.

Although Secretary Dr Sarah LIAO is not in this Chamber today to discuss
this Bill with Members, Dr LIAO has sent a representative who is now sitting
with us here. With regard to the public transport arrangement, transit
passengers can cross the boundary via the Shenzhen Bay Port by cross-boundary
coaches or other means of public transport (including franchised buses,
minibuses and taxis). Some Members consider that apart from these public
transport services, the Government should also allow non-cross-boundary
non-franchised buses to provide service. In this connection, we must point out
that the Shenzhen Bay Port is generally positioned to mainly cater for cargo
traffic while having regard to passenger traffic to an appropriate extent. The
main source of passenger traffic at the border control point is cross-boundary
coaches, and limited public transport service will also be provided by the two
sides. On the Shenzhen side there will be three bus routes to and from the
Shenzhen port connecting the three bus/minibus routes to and from the Hong
Kong Port Area, and they have no plan to allow non-cross-boundary coaches to
provide service at the Shenzhen port. Without matching measures to support
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such service, we do not consider it suitable to allow non-cross-boundary
non-franchised buses to access the Hong Kong Port Area.

After the commissioning of the crossing, the Government will, jointly with
the Shenzhen municipal authorities, review whether or not there is a need and
room to make adjustments to the transport services at the border control point in
the light of the actual operation of the port as well as the traffic conditions there.

Members are also very much concerned about the impact of the vehicular
flow brought by the commissioning of the Shenzhen Bay Port on the road
network in Northwest New Territories. The Environment, Transport and
Works Bureau pointed out that the Northwest New Territories Traffic and
Infrastructure Review concluded that the existing and committed road networks,
together with necessary improvement measures (such as the widening of Castle
Peak Road and Yuen Long Highway), would be able to cope with the traffic
demand, including those to be generated from the Shenzhen Bay Bridge and
Hong Kong-Zhuhai-Macao Bridge, up to 2016, and no new major highway
infrastructure projects will be required.

However, to ensure that the new transport infrastructure beyond 2016 will
be provided in a timely manner, we have conducted further investigation and
engineering feasibility studies on the proposed road projects as necessary. The
target of the Government is to complete at this stage as much requisite lead work
as possible, so that construction works can expeditiously commence when the
uncertainties concerning the various planned development proposals in the
district have become clear.

On the other hand, the Government has obtained the support of the Panel
on Transport for carrying out three proposed projects to improve the overall
operation of Tuen Mun Road. They include widening the section at Tsing Tin
Interchange to a dual three-lane carriageway, widening the Town Centre Section
to a dual three-lane carriageway, and also reconstructing and improving the
expressway section to meet the prevailing expressway standard. Apart from
Tuen Mun Road, the Government also has plan to carry out improvement works
to Ping Ha Road and Tin Ha Road to enhance the connectivity of Northwest New
Territories with the Shenzhen Bay Bridge.

In general, the Government will closely monitor the operation of the
Shenzhen Bay Port after its commissioning as well as the impact on the traffic in
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Northwest New Territories, in order to ensure that public transport service can
meet the needs of passengers and maintain smooth traffic flow.

On insurance arrangement, I would like to talk about the background first.
Documents of a private nature involve various bargains made between
contracting parties in different circumstances. Statutory extension of the
territorial limits of pre-existing rights and obligations that are confined to Hong
Kong to include the Hong Kong Port Area could amount to an interference with
the rights or obligations of the parties concerned. The risks that the provision
may rewrite the bargain made between contracting parties and cause significant
hardship to some of them are real. It would be difficult to ensure that the
application of a general provision to all of them will satisfy the requirement of
proportionality or fair balance implicit under Articles 6 and 105 of the Basic Law
in every case that it falls to be applied. Therefore, the Bill will not extend
pre-existing rights or obligations arising from documents of a private nature.

Motor vehicle third party risks and employees' compensation insurance
will be the two major classes of mandatory insurance policies that may be
affected by the establishment of the Hong Kong Port Area. In future insurance
policies issued on or after the Hong Kong Port Area comes into operation, a
reference to Hong Kong to describe the territorial limit of a right or obligation
will be construed by virtue of clause 12 of the Bill as including the Hong Kong
Port Area unless the contrary intention appears. However, a similar reference
in pre-existing policies will not automatically be construed to include the Hong
Kong Port Area. Given that these two classes of insurance policies in question
are usually renewed on an annual basis, the problem relating to the extension of
their territorial coverage is hence only transitional.

We have consulted the HKFI on these arrangements and we have also kept
the HKFI posted of the milestone developments of the Bill. We also consulted
the HKFI before submitting a paper to the Legislative Council Panel on Security
in March 2006 and on the day when the Bill was gazetted in February 2007, we
immediately wrote to the HKFI notifying it of the gazettal of the Bill. Then we
arranged briefings and a site visit for the HKFI and its member companies in
February and March 2007 to allow them to make a more informed judgement on
the risks involved.

We have been informed by the HKFI that the industry has unanimously
expressed support for the proposal of entering into a market agreement with the
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Government as a voluntary undertaking to extend the policy coverage of
pre-existing mandatory insurance policies to the Hong Kong Port Area. All
insurance companies providing motor vehicle third party risk insurance and
employees' compensation insurance have indicated their willingness to
participate in the market agreement. Having regard to the smooth
implementation of previous market agreements, the Government is content that
the market agreement would provide a satisfactory solution to extending policy
coverage to the Hong Kong Port Area.

Market agreement has all along been an effective solution to problems in
the market. An example is the Motor Insurers' Bureau set up in 1980 that
provides compensation to traffic accident victims if the driver is uninsured or
untraceable.  Another example is the Employees Compensation Insurer
Insolvency Scheme established in 2003 that provides compensation to employees
in the event of an employer's insurer becoming insolvent. The Employees'
Compensation Insurance Residual Scheme scheduled to be launched in May 2007
is also predicated on market agreement to offer a venue of last resort for
employers engaged in certain high-risk trades. Market agreements have been
operating satisfactorily so far, and the Office of the Commissioner of Insurance
is not aware of any problems.

Earlier on I have already explained that market agreements are the most
practicable solution to the transitional problem that we now face. We will
oppose the two amendments proposed by Mr James TO in respect of the
insurance arrangement later. 1 will explain in more detail the reasons of our
opposition in the ensuing debate on the amendments.

Although Ms Margaret NG opined that the Bar and the Government do not
see eye to eye over some legal viewpoints, I must point out that the
Government's amendment to clause 6(1) has the support of the Bar. The Bar is
of the view that the proposed amendment to clause 6(1) is drafted for the purpose
of a reasonable legal policy. On the point that the Bar does not agree with the
Government that Article 7 of the Basic Law applies to the Hong Kong Port Area
only by virtue of clause 5 of the Bill, our view is that the SAR can exercise
jurisdiction over the Hong Kong Port Area in accordance with Hong Kong laws,
including the Basic Law, because of the authorization given by the NPCSC's
Decision. Clause 5 of the Bill is drawn up on the basis of the arrangement for
jurisdiction as I explained above.



5938 LEGISLATIVE COUNCIL — 25 April 2007

Here, I wish to again express my gratitude to the Bills Committee for
supporting the resumption of the Second Reading of the Bill. The efforts made
by members have enabled us to expeditiously implement this brand new
co-location arrangement at the Shenzhen Bay Port, which can, in turn, provide
greater convenience to visitors and hence save their time in customs and
immigration clearance. Moreover, the co-location arrangement will enable
immigration officers from Hong Kong and the Mainland to work in a connected
inspection area at the border control point and this will be helpful to their
communication and co-ordination and help enhance the overall efficiency of
customs and immigration clearance.

Finally, I urge Members to support the amendments which I will propose
to the Bill later on.

I so submit. Thank you, Madam President.

PRESIDENT (in Cantonese): I now put the question to you and that is: That the
Shenzhen Bay Port Hong Kong Port Area Bill be read the Second time. Will
those in favour please raise their hands?

(Members raised their hands)

PRESIDENT (in Cantonese): Those against please raise their hands.

(Members raised their hands)

Ms Emily LAU rose to claim a division.

PRESIDENT (in Cantonese): Ms Emily LAU has claimed a division. The
division bell will ring for three minutes, after which the division will begin.

PRESIDENT (in Cantonese): Will Members please proceed to vote.
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PRESIDENT (in Cantonese): Will Members please check their votes. If there
are no queries, voting shall now stop and the result will be displayed.

Dr Raymond HO, Dr LUI Ming-wah, Mrs Selina CHOW, Miss CHAN
Yuen-han, Mr CHAN Kam-lam, Mrs Sophie LEUNG, Dr Philip WONG, Mr
WONG Yung-kan, Mr Jasper TSANG, Mr Howard YOUNG, Mr LAU
Kong-wah, Mr LAU Wong-fat, Miss CHOY So-yuk, Mr Timothy FOK, Mr
TAM Yiu-chung, Mr Abraham SHEK, Ms LI Fung-ying, Mr Frederick FUNG,
Mr Vincent FANG, Mr WONG Kwok-hing, Mr LI Kwok-ying, Dr Joseph LEE,
Mr Daniel LAM, Mr Jeffrey LAM, Mr Andrew LEUNG, Dr KWOK Ka-ki, Mr
CHEUNG Hok-ming, Prof Patrick LAU and Mr KWONG Chi-kin voted for the
motion.

Mr Albert CHAN and Mr LEUNG Kwok-hung voted against the motion.

Mr Fred LI, Ms Margaret NG, Mr James TO, Mr SIN Chung-kai, Dr YEUNG
Sum, Ms Emily LAU, Mr Andrew CHENG, Ms Audrey EU, Mr Alan LEONG
and Dr Fernando CHEUNG abstained.

THE PRESIDENT, Mrs Rita FAN, did not cast any vote.

THE PRESIDENT announced that there were 42 Members present, 29 were in
favour of the motion, two against it and 10 abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.

CLERK (in Cantonese): Shenzhen Bay Port Hong Kong Port Area Bill.

Council went into Committee.
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Committee Stage

CHAIRMAN (in Cantonese): Committee stage. Council is now in Committee.

SHENZHEN BAY PORT HONG KONG PORT AREA BILL

CHAIRMAN (in Cantonese): I now propose the question to you and that is: That
the following clauses stand part of the Shenzhen Bay Port Hong Kong Port Area
Bill.

CLERK (in Cantonese): Clauses 1, 4, 7, 11, 12, 13, 15, 16 and 17.

CHAIRMAN (in Cantonese): Does any Member wish to speak?

MS MARGARET NG (in Cantonese): Madam Chairman, since we abstained in
the vote on the Second Reading of the Bill as a matter of principle, we will not
actively participate in the examination of the general clauses.

However, I would like to take this opportunity to raise a point. Just now
in the Second Reading debate, we did not have time to mention the scrutiny of
clauses. In fact, during the course of scrutiny, we noted that many clauses are
not at all consistent with our long-standing principles of law making, such as the
creation of many so-called legal fiction, meaning the original meaning is
different from what is constructed by the Bill. For instance, what is the
definition of public officer? Initially, under the Bill, public officer and Special
Administrative......

CHAIRMAN (in Cantonese): Ms Margaret NG, I have to interrupt you. You
should have discussed this in the resumed Second Reading debate, but you might
be unable to cover this due to insufficient time. However, since we are now
discussing clauses 1, 4, 7, and so on, we will listen to your speech if your
comments now are relevant to these clauses. Otherwise, you will be allowed to
speak later when we come to clauses relevant to your speech just now.
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MS MARGARET NG (in Cantonese): Madam President, perhaps I have made a
mistake. These are clauses without amendments, right?

CHAIRMAN (in Cantonese): These are clauses without amendments.

MS MARGARET NG (in Cantonese): I in fact wish to speak on clauses with
amendments but not on clauses 5 and 6.

CHAIRMAN (in Cantonese): Never mind. We will soon discuss clauses 2, 3,
5,6,8,9,10and 14. You can speak on them at the appropriate juncture.

MS MARGARET NG (in Cantonese): I understand. Madam Chairman,
perhaps let me explain. I mainly wish to point out that we discussed the
drafting of clauses or the policies behind some specific clauses at the Committee
stage. Initially, I wish to talk about the drafting of the Bill as a whole instead of
the specific content. Will you allow me to make some remarks here?

CHAIRMAN (in Cantonese): Ms Margaret NG, this should be discussed in the
resumed Second Reading debate.

If no other Member wishes to speak, I now put the question to you and that
is: That the clauses stand part of the Bill. Will those in favour please raise their

hands?

(Members raised their hands)

CHAIRMAN (in Cantonese): Those against please raise their hands.

(No hands raised)

CHAIRMAN (in Cantonese): I think the question is agreed by a majority of the
Members present. I declare the motion passed.
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CLERK (in Cantonese): Clauses 2, 3, 5, 6, 8, 9, 10 and 14.

SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I move the
amendments to the clauses read out just now, as set out in the paper circularized
to Members. These amendments have been carefully scrutinized by the Bills
Committee and I will now explain the major amendments.

We have examined afresh the definition of "y [ " (that is, "court" in the
English text) in clause 2(1) in the Chinese text, which reads "$g[ff % 4 5 1 &5 +5
B T B RSB ER  BE - FFHESXEFAEE". We consider that
the term "%k #| % fE " can be sufficiently covered by " JE ", and therefore
propose to delete "#; #] % £ " from the definition.

The other amendments seek to adopt the proposals of the Bills Committee
and to make consequential amendments.

The aims of amending clause 2 are: first, to delete the definition of
"Particularized Description" from clause 2(1), and move the information
contained therein to clause 3 (that is, Declaration of Hong Kong Port Area;
second, to delete paragraph (b), which contains the reference to "the Chief
Executive (including the Chief Executive in Council)"), of the definition of
"public officer" in clause 2(1) and stipulate such reference in the relevant
provisions (that is, section 1(a) and (b) of Schedule 3); and third, to specify in the
definition of "Relevant Date" that the day appointed under section 1(2) for the
coming into operation of sections 3 and 5 must be the day on which the Shenzhen
Bay Port referred to in paragraph (2)(a) of the preamble commences operation.

The aims of amending clause 3 are: first, to move the information
contained in the deleted definition of "Particular Description" from clause 2(1) to
clause 3; and second, to include maps of setting out co-ordinates of the Hong
Kong Port Area in a new Part 3 of Schedule 1, and make reference to the maps in
clause 3.

The aims of amending clause 5 are: first, to delete clause 5(2), which
empowers the Chief Executive in Council to make modification or exclusion in
respect of application of the laws of Hong Kong in the Hong Kong Port Area.
The intention is to allow flexibility to deal with unforeseen circumstances. The
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Administration has, at the request of Members, agreed to delete clause 5(2);
second, consequentially, clause 5(3), which provides that the subsidiary
legislation made under clause 5(2) is subject to the approval of the Legislative
Council, will also be deleted; and third, to delete clause 5(6), which is an
avoidance of doubt provision regarding the meaning of "laws of Hong Kong".

The amendment to clause 6 is proposed in response to the request made by
some members of the Bills Committee to specifically add a provision to reflect
the fact that the land use right of the Hong Kong Port Area is acquired by way of
a lease as mentioned in paragraph (3)(b) of the preamble.

The aim of amending clause 8 is to amend clause 8(1) to specify clearly
that in any proceedings (whether civil, criminal or otherwise), no person is
entitled to contend that the territorial limit of a particular pre-existing right or
obligation is extended to include the Hong Kong Port Area if the sole ground for
such contention is that section 5(4) has the effect of extending the territorial limit
of a pre-existing right or obligation to include the Hong Kong Port Area.

The aims of amending clause 9 are: first, to delete clause 9(3), which
empowers the Chief Executive in Council to amend Schedule 2; and second,
consequentially, to delete clause 9(4), which sets out the condition which an

amendment under clause 9(3) must satisfy.

The amendment to clause 10 seeks to delete clause 10(3), which empowers
the Chief Executive in Council to amend Schedule 4.

We have proposed to delete clause 14 consequential upon the deletion of
clauses 5(2), 9(3) and 10(3). New clause 14 reflects the fact that the temporal
operation of the Bill as enacted is linked with the term of the lease contract of the
Hong Kong Port Area referred to in paragraph (3) of the Preamble of the Bill.

Thank you, Madam Chairman.

Proposed amendments

Clause 2 (see Annex I)

Clause 3 (see Annex I)
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Clause 5 (see Annex I)
Clause 6 (see Annex I)
Clause 8 (see Annex I)
Clause 9 (see Annex I)
Clause 10 (see Annex I)

Clause 14 (see Annex I)

CHAIRMAN (in Cantonese): Does any Member wish to speak?

MS MARGARET NG (in Cantonese): Madam Chairman, as I just said,
although we cannot actively participate in the examination of clauses at the
Committee stage, I would also like to express a collective view on the Committee
stage amendments (CSAs) just mentioned by the Secretary, which have reflected
that the Administration has downplayed the principle of the rule of law when
dealing with these clauses. For instance, according to the kernel of the rule of
law, the principle of legislation is that the provisions of a principal ordinance
should not be amended by way of subsidiary legislation. And we have been
upholding this principle. However, why is it necessary to delete clause 5(2)?
Because this is an attempt to amend a principal ordinance by way of subsidiary
legislation. So, even though we do not oppose these amendments, we have to
express our views on the drafting regardless of its legal effect. So these
amendments are necessary.

However, Madam Chairman, we would like to discuss, in particular,
clauses 5 and 6 and express our views for the record. It is stipulated in both
clauses 5(4) and 5(5) that the Hong Kong Port Area is regarded as an area lying
within Hong Kong although it is in Shenzhen and should be dealt with as if it is
within the Hong Kong Special Administrative Region (SAR). It is very
disturbing to us because it breaches the Basic Law and the fundamentals of the
Basic Law.

Regarding clause 6, we can see that according to clause 6(1), land within
the Hong Kong Port Area is regarded as part and parcel of the Government land
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lying within Hong Kong. Clause 6(2) even stipulates that any right or interest
in any such land is regarded as a right or interest derived directly or indirectly
from the SAR Government. In the course of deliberations, the Government
expressed its view that the land within the Hong Kong Port Area is regarded as
the same as land within Hong Kong mentioned in Article 7 of the Basic Law and
it is part of the land within Hong Kong. Under Article 7 of the Basic Law, the
Government of the Hong Kong SAR shall be responsible for the management,
use and development (of land) and for lease or grant to individuals, legal persons
or organizations for use or development. The revenues derived therefrom shall
be exclusively at the disposal of the government of the Region. However, it has
clearly specified in the first place that the land is lying within the Hong Kong
SAR. Here, it refers to land within Hong Kong territory. Why can the
Government say that land in the Hong Kong Port Area, which is clearly lying
outside Hong Kong, is regarded as land within Hong Kong? We strongly
uphold the high autonomy of Hong Kong, but law is law. How can land not
within Hong Kong be regarded as land within Hong Kong?

The Secretary for Security just now boldly assured that the amendment to
clause 6 had won the recognition of the Bar Association. If we look at the
submissions of the Bar Association carefully, we can see that the Bar Association
has never recognized such an approach. 1 will go into the details later on.

Madam Chairman, regarding the law concerning land, the applicable law
should be the law of the territory where the land is situated. This is the
principle of the law of conflict. However, clause 6 is not in line with this
principle.  Although the land to be dealt with is not within Hong Kong, the laws
of Hong Kong still apply. This is not right. In particular, I would like to point
out: What is the legislative foundation of the SAR's legislature? Why can laws
be made in accordance with our original legal system such as the common law
and rules of equity? This is entirely because of Article 5 of the Basic Law,
which stipulates that the socialist system and policies shall not be practised in the
Hong Kong SAR, and the previous capitalist system and way of life shall remain
unchanged for 50 years. So, after the reunification, the socialist system should
be practised in the whole country. However, owing to historical reasons, the
SAR is protected under Article 5 of the Basic Law, thus the socialist system will
not be practised and the previous system shall remain unchanged for 50 years.
As a result, our legislature can make legislation on the basis of the original
system and legal principles.
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So, if the land is lying within Hong Kong, I mean the approach of
legislation is entirely different from that for land lying outside Hong Kong. In
particular for land, under Hong Kong's original system, our law is vastly
different from that of the socialist Mainland. In Hong Kong, we talk about the
title or ownership of land while in the mainland legal system, there is only land
use right because land is the property of the State and the people. The
distinction lies in the land use right, which is specifically separated from
ownership. So, this is a marked conflict with our system and that is why the
Bar Association thinks that clause 6 is problematic.

Regarding Article 7, the Bar Association does not think that Article 7
should be changed simply because under clause 5 of the Shenzhen Bay Port Hong
Kong Port Area Bill, the land is regarded as land within Hong Kong. We
cannot change the constitution's scope of application by means of local
legislation. This is a most fundamental principle. So, it is absolutely
impossible to deal with the land in the Hong Kong Port Area as if it is within
Hong Kong by such a means.

Have we been granted such a power by the NPCSC's Decision and the
State Council's Official Reply? First, if we take a look at the Decision and the
Official Reply, we can see that there is no express provision stipulating that
during the lease period, the socialist system will not be practised in the Hong
Kong Port Area. There is no provision extending other Articles or Article 7 of
the Basic Law to the Hong Kong Port Area. Nor is there any express provision
authorizing the inclusion of the Hong Kong Port Area under Article 7. It is land
outside Hong Kong, but there is no express provision authorizing that.

The Government is fond of saying that approval is given if there is no
express prohibition. But as I said at the beginning, this legislature enjoys only
those powers delegated to it. If there is no delegation, there is no power.
Why do we sometimes fight for making amendments to the Basic Law?
Because we do not enjoy a power unless it is conferred on us by law. So, we
cannot say that since there is no prohibition of extending Article 7, we can freely
do what we want.

Even though there is no express stipulation, is there any implication? In
fact, we cannot infer such meaning by looking at the Decision, the Official Reply
and other background information. The Bar Association's view is very clear.
Why should Hong Kong laws be applied in the Hong Kong Port Area from the
very beginning? It is for the exercise of control and jurisdiction. And such
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jurisdiction is different from the lease of the New Territories which came with all
sorts of rights that could be exercised freely. Rather, it is for one single
purpose which is the co-location arrangement and the area will be administrated
as a closed area for boundary crossing. So, for purposes of such a need,
approval has been given for the application of Hong Kong laws in the Hong
Kong Port Area despite lying within Shenzhen.

Let us look at the background information papers which say that
jurisdiction cannot be separated and should be intact.  So, it is difficult to single
out matters concerning traffic, transportation or the Public Order Ordinance
because demonstration is not welcome there. Concerning the immigration law,
the papers say that it is undesirable to implement the immigration law there only
because civil and criminal responsibilities, rights and liabilities are often
associated with it and it is very difficult to separate them. So, the laws of Hong
Kong are allowed to apply in the Hong Kong Port Area.

Meanwhile, however, it is also pointed out that the Hong Kong Port Area
is different from other areas in the Hong Kong SAR because there will not be any
residents or social activities in this area. Thus, many Hong Kong laws are not
necessary in this area. So, power is not delegated......if we need such a power
and want to have more, we can lobby for it. However, if a power is not
delegated to us, we cannot regard it as our power in an arbitrary manner. So,
the original background information indicates that only the co-location
arrangement is allowed instead of other social activities. Can duty-free shops
be open or sub-leases be granted? I think we should think about this before all
else.

The Bar Association has also pointed out the origin of the land use right of
land in the Hong Kong Port Area. It is derived from a lease contract.
However, the third paragraph of the NPCSC's Decision has clearly stipulated
that "the land use period of the Shenzhen Bay Port Hong Kong Port Area will be
determined by the State Council according to the provisions of the relevant
laws." In other words, both the land use right and the land use period are
determined in accordance with the provisions of Chinese laws. The Bar
Association's submission has set out the rules and provisions of the relevant
Chinese laws.

So, according to the Bar Association's views, the relevant laws are
Chinese laws rather than Hong Kong laws. The land within the Hong Kong
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Port Area at Shenzhen Bay Port cannot be dealt with according to Hong Kong
laws. This is very clear and precise. Besides, the Bar Association also said
that OK — sorry, I should use all Chinese in my speech — if there is no
difference to implement something in accordance with Hong Kong laws or
Chinese laws, there will not be any practical problems. For instance, a licence
is issued to a shop for the sale of soda. Since the permission under a licence
only involves the rights and obligations of an individual instead of the land,
practical problems may not arise. This is the view of the Bar Association.

So, the Bar Association has made further submissions specifically on the
CSAs under discussion today. Madam Chairman, I would like to read out
paragraph 12 of its supplementary submission: "The lease contract for
State-owned land in respect of the Hong Kong Port Area makes provision for the
granting of land use right in respect of Hong Kong Port Area, a piece of land
within Mainland China to the HKSAR Government. The Hong Kong Port Area
remains state property, a species of public property under Mainland law. In so
far as the HKSAR Government disposes part of the Hong Kong Port Area, it is
exercising the land use right granted to it under Mainland laws and regulations,
subject to the terms and conditions under the lease contract for State-owned
land." In other words, the power must be derived from the lease contract and
exercised according to the restrictions of relevant mainland laws. However,
what are the wordings of the CSA? It says, "Notwithstanding that the land use
right of the Hong Kong Port Area is acquired by way of a lease as mentioned in
paragraph (3)(b) of the preamble", the laws of Hong Kong shall prevail.
Madam Chairman, that is why I said at the resumed Second Reading debate that I
was very astonished. I do not know why the Government has adopted an
attitude of blatant defiance? Even though we have been told of the restrictions,
the Government insists on its own way. How can this be justified?

Madam Chairman, many Members said earlier that the policy of
co-location had been discussed for a very long time and should be expedited.
But we should learn a lesson from the story, that it is very important to have a
sound legal basis. To expedite it, we should have started the discussions early
so that a solution can be sorted out early. In particular, open discussions to
arrive at a solution in an open manner can set our mind at ease.  Since clause 6
is outside the legislative competence of this Council, leading to legal
contradictions and misunderstanding among the people, in addition to the fact
that it is not necessary, we oppose clause 6.



LEGISLATIVE COUNCIL — 25 April 2007 5949

CHAIRMAN (in Cantonese): Does any other Member wish to speak?

MR JAMES TO (in Cantonese): Chairman, I will not repeat points already
made in the Second Reading debate. Rather, I will only add one more point at
this Committee stage. In view of so many problems, more views should have
been provided on the details early if the policy could be brewing much earlier.

I remember that at that time, or a couple of years ago actually, we
discussed some issues of principle only at the meetings of the Security Panel.
In retrospect, a Blue Bill should have been a very good means of consultation if
the same issue was to be dealt with again. For instance, the Bar Association
could have identified the problems earlier and tendered advice. In that case, the
Government might be able to lobby the Central Authorities again.

I can see that the policy will be implemented in a very flexible way. If
Hong Kong laws are really to be applied with good convergence, and......let me
quote an example, and that is to follow the practice of Annex III. I cannot see
why the Mainland should insist on applying Article 20 of the Basic Law and rule
out the use of Annex III. On the contrary, it is disastrous because an agreement
has been signed and there is an understanding. Some members of the NPCSC,
being informed of the case, may even worry that problems relating to law and
order or specifically sensitive activities may arise. Now the Government, after
making a lot of efforts, insists on applying the legal principle and Article 20
instead of Annex III. In doing so, it will constitute a very serious problem in
future because a precedent has been set.

I believe if a better job could have been done, under such
situation......nevertheless 1 also believe that in the end, it is a carefully and
deliberately designed plan. Every time, the Government deliberately gives us
just a few months. The Secretary said that the most important thing is
efficiency rather than the duration of time. Certainly, this is true because from
his perspective, problems may arise if matters drag on. He had better avoid
complications.

In the course of deliberations, he could have provided more information
and conducted more detailed consultation. To say the least, the insurance
industry will bear a great risk. They also said that after a brief consultation, the
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whole brewing process took only a few months. To a certain extent, they also
thought that the Government was exerting pressure on them, meaning that they
might get into trouble if the issue was not properly dealt with. Since hundreds
of thousands of policies may be involved if they should employ the endorsement
of individual agreements or supplementary terms and conditions, it will pose a
serious problem to them. As a result, they had a lot of grievances and even
their representatives admitted this at our meetings. So, I hope there will be no
repeat of the same incident in future. Having said that, I think it is a plan
carefully designed to ensure very little time is allowed for us so that the Bill can
be rushed through. I think such an attitude is extremely undesirable.

CHAIRMAN (in Cantonese): Does any other Member wish to speak?

MS EMILY LAU (in Cantonese): Chairman, I am not sure whether this is a
carefully designed plan by the Secretary to make us comply. However, it takes
two to tango. Otherwise, the Secretary will not get what he wants. The
Secretary knows the Legislative Council so well that he can get what he wants as
far as some matters are concerned. But I think such an approach is not
desirable, in particular, the Secretary for Security surprisingly said that
efficiency is the top priority. Can it be regarded as efficient when all people are
indiscriminately arrested under his arrest order? I do not think so because we
have to follow the proper procedure.

Mr James TO just now mentioned the insurance industry. I have also
heard that they were very unhappy. Chairman, it is because the insurance
industry was taken to visit the area only after our delegation had visited it.
They were not given a chance to visit the area, not even a look, by the
Government which, however, urged them to get things done quickly and
properly. In fact, the Government should have let them visit the area earlier.

Besides, regarding consultation, according to the papers submitted by the
Bar Association, the Government secretly consulted them last year or some time
ago and the Bar Association also made a reply secretly. But according to the
Bar Association, the Government has not taken any follow-up action or given
further response, not even a word of thanks since. This cannot be regarded as
communication. Since the Bar Association was prepared to reply secretly, the
Government should have explained to it what is feasible and what is not. But
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the Government has given it a cold shoulder after receiving its reply. I do not
think the Bar Association will feel good. Secretary, today you can get what you
want, but it does not mean that you should continue to adopt such an approach.

Chairman, regarding the Secretary's amendment to clause 2 on the
definition of public officer, I originally though that the Administration had
changed its stance. We have discussed whether the Chief Executive should be
subject to the regulation of the Prevention of Bribery Ordinance and the answer
remains unknown as of today because the Government holds that the Chief
Executive should be exempted. If the Chief Executive were subject to the
regulation of the Ordinance, the issue would have been over simply by putting
this in black and white. To my surprise, all colleagues said that it was not true
because the Government did not hold such a view. They also wondered why
the Bill was drafted in such a way. The Government solicitors then explained
that it did not matter because it could be so regarded even though it was not.
This is their best trick, and that is, to regard something which is in the negative
as something in the positive. But the people do not understand it. The
Secretary may say that the Government has accepted all suggestions of Members
and amendments are therefore proposed. In fact, if the Government has
accepted all our advice, this amendment should have been moved by the
Chairman of the Bills Committee instead of the Administration. But in that
case, however, the Secretary may say that we are challenging his authority
granted by the Basic Law. If all CSAs are moved by Members, today's CSAs
should have been moved by the Chairman of the Bills Committee on our behalf
instead of by the Secretary. In that case, the Secretary's workload could have
been markedly reduced and it could truly reflect that the CSAs were moved by
the Legislative Council and accepted by the Administration. And what the
Secretary has to do is just to support our CSAs. However, the Government
should not have drafted the Bill in such a way that things which are in the
negative have been constructed in the positive. I really hope that once the
drafting has been finalized, the Secretary or the Department of Justice, when
being queried, will not say that it is in fact not true and add that it is their practice
to turn things in the negative into things in the positive by way of drafting.
Sometimes, our legislation has become very confusing and such a practice should
be rectified.

Besides, some colleagues also mentioned the amendments to clauses 5 and
9. For a principal ordinance, the Government, without any justification, wishes
to amend it by way of subsidiary legislation and claims that no procrastination is
allowed. Members have in fact done their best to expedite the scrutiny when
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being informed of the need to hurry up. As a result, the scrutiny of a piece of
principal legislation has completed in a few weeks and it will only take the
Government a few hours to finalize it in future. However, the Government
should have followed the procedure and submitted the Bill to the Legislative
Council in a formal manner. So, I have to say I am glad that the Secretary has
accepted our advice so readily. But I also hope that the Administration — I
hope the representative of the Department of Justice can listen carefully — do
not resort to such tactics in legislation in future because many Members consider
it unacceptable. The Government can amend the law in a proper way and we
shall all support it if necessary.

Chairman, the Administration also said that it is hard to say what is
necessary. They have written a lot of provisions, but are they necessary?
They can hardly think of a justification. But they said that they hope to be
expeditious and flexible, thus all these are put on paper. They seem to be
confident that all their wishes will be granted in the Legislative Council.
Fortunately, they are able to get the support of some colleagues. Otherwise, the
Secretary would have been reluctant to propose the amendments. Some
colleagues also think that such a situation may not be desirable and I therefore,
Chairman, support some of the amendments.

Regarding the issues raised by Ms Margaret NG, I think there will be an
opportunity to discuss them on suitable occasions. The Administration does not
allow her discussion now. This is like the case of someone who refuses to drink
to a toast only to drink to a forfeit. If something happens in future, people may
challenge the law in Court. Will it not be more disastrous? For the taxpayers,
it will certainly be disastrous because the cost is exorbitant and the Government
is forced to be engaged in a lawsuit. All these questions should have been
discussed clearly in the legislative process rather than rushing through the Bill in
a few weeks despite all these difficulties. For such complicated matters, the
Council and the people should be given more time to listen to views on the pros
and cons from all quarters before the final decision is made.

I so submit.

CHAIRMAN (in Cantonese): Does any other Member wish to speak?

(No Member indicated a wish to speak)
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CHAIRMAN (in Cantonese): If not, I now call upon the Secretary for Security
to speak again.

SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I pointed
out in my speech just now that we have taken on board most of the amendments
proposed by members of the Bills Committee. Nearly all the amendments
proposed by us today were suggested by Members and I can confirm this point.

I wish to respond to the views voiced by some Members on clauses 5
and 6.

It can be said that cluase 5 is the kernel of the Bill. Clause 5(1) provides
for the application of the laws of Hong Kong in the Hong Kong Port Area except
to such extent as otherwise provided by any enactment enacted or made on or
after the Hong Kong Port Area commences operation. Clause 5(4) provides
that for the purpose of applying the laws of Hong Kong in the Hong Kong Port
Area, the Hong Kong Port Area is regarded as an area lying within Hong Kong.

In fact, it is a must to retain clause 5, otherwise, the Bill will not make the
laws of Hong Kong applicable to the Hong Kong Port Area and provide that that
for the purpose of applying the laws of Hong Kong in the Hong Kong Port Area,
the Hong Kong Port Area is regarded as an area lying within Hong Kong.

At the suggestion of Members, we propose to delete clause 5(6), which is
an avoidance of doubt provision regarding the meaning of "laws of Hong Kong".

Here, I wish to add a few words concerning the amendment to clause 5(6).

Given that "law" is already defined in the Interpretation and General
Clauses Ordinance, some members of the Bills Committee have queried the need
for the definition in the Bill and whether there is any difference in their meaning.

The Interpretation and General Clauses Ordinance has provided for the
definition of "law" whereas the Bill stipulates the definition of "laws of Hong
Kong". Although the wordings of their definitions are not entirely the same,
the meanings of the two are entirely consistent. The aim of the Bill is to apply
"laws of Hong Kong" in the Hong Kong Port Area. As the term "laws of Hong
Kong" instead of the term "law" is used in the Bill, we consider it necessary to
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provide for the definition of "laws of Hong Kong" in the interpretation section of
the Bill to avoid possible argument on the construction of clause 5 in future, that
is, the view that the definition of "law" in the Interpretation and General Clauses
Ordinance cannot be applied to the term "laws of Hong Kong".

Under the Bill, "laws of Hong Kong" means the laws for the time being in
force in, having legislative effect in, extending to, or applicable in, Hong Kong,
including all the sources of the laws of Hong Kong specified in Article 18 of the
Basic Law.

The Bills Committee understands the importance of the definition of "laws
of Hong Kong" to the application of the ordinance, therefore, Members have
agreed to retain the definition of "laws of Hong Kong" in the Bill. Since the
definition of "laws of Hong Kong" is set out clearly in the interpretation section
of the Bill, we agree with the suggestion of members that it is not necessary to
elaborate any further the meaning of "laws of Hong Kong" in clause 5(6), which
is an avoidance of doubt provision. Therefore, we have proposed an
amendment to delete clause 5(6).

The amendment to clause 6 is proposed in response to the request made by
some members of the Bills Committee to specifically add a provision to reflect
the fact that the land use right of the Hong Kong Port Area is acquired by way of
a lease as mentioned in paragraph (3)(b) of the preamble.

Clause 6(1) as amended according to the government proposal is accepted
by the Hong Kong Bar Association (the Bar). The Bar considers that clause 6(1)
as proposed in the amendment is drafted for a legitimate legal policy purpose.

Ms Margaret NG said that I had misquoted the views the Bar expressed to
us. Here, I have the representation submitted by the Bar. I cite the view
voiced by the Bar in paragraph 8 of the representation, "The Hong Kong Bar
Association considers that clause 6(1) as proposed in the CSA is drafted for a
legitimate legal policy purpose.".

Clause 6(2) aims to make it unnecessary for the lessee or permittee of
Government land to invoke the lease contract for State-owned land to confirm
that the HKSAR Government has the right to grant the lease or issue a permit.
In this regard, the Bar recognizes that one of the purposes of drafting clause 6(2)
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is to remove the need of the lessee or permittee of Government land to conduct
title investigation where the HKSAR Government, acting consistently with the
terms of the lease contract, disposes of a right or interest in a part of the land
within the Hong Kong Port Area by virtue of a dealing.

The Bar is of the view that "clause 6(2) can be more precisely formulated
to indicate that the HKSAR Government may not dispose of a right or interest in
land in the Hong Kong Port Area beyond what it has acquired or is authorized to
deal in respect of such land under the lease contract for State-owned land." We
find it inadvisable to adopt the amendment proposed by the Bar. If the relevant
amendment is adopted, the aforementioned purpose of formulating clause 6(2)
may be defeated because it may still be necessary for the lessee or permittee of
Government land in the Hong Kong Port Area to rely on the lease contract to
ascertain whether the HKSAR Government has exceeded its rights under the
lease contract.

In addition, the enactment of clause 6 will not affect the rights and
obligations of the HKSAR Government and the Shenzhen Municipal People's
Government under the lease contract. When the HKSAR Government disposes
of any right or interest in the Hong Kong Port Area, it will comply with the
terms and conditions stipulated in the lease contract.

Insofar as the Government's view that Article 7 of the Basic Law of the
HKSAR would apply to the Hong Kong Port Area by virtue of clause 5 of the
Bill, the Bar does not agree. Our view is that the HKSAR can exercise
jurisdiction over the Hong Kong Port Area according to the laws of the HKSAR
(including the Basic Law) by virtue of the NPCSC's Decision of Authorization.
The basis for the enactment of clause 5 is this arrangement on jurisdiction.

In sum, the amendments proposed by us to clauses 5 and 6 have fully taken
on board the suggestions of the Bills Committee. The amendments to clauses 5
and 6 must be retained, otherwise, the purpose of applying the laws of Hong
Kong in the Hong Kong Port Area cannot be achieved. I hope Members will
support the amendments to clauses 5 and 6 proposed by us as well as the
amended clauses 5 and 6.

I also implore Members to support the amendments to clauses 2, 3, 8, 9,
10 and 14 moved by me. Thank you, Madam Chairman.
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MS MARGARET NG (in Cantonese): Chairman, I would like to respond to the
Secretary's remarks on clause 5(6) just now. Clause 5(6) says, "For the
avoidance of doubt and without prejudice to section 2, it is declared that 'laws of
Hong Kong' in this section includes (but is not limited to) the Basic Law and the
national laws applicable in the Hong Kong Special Administrative Region
specified in Article 18 of the Basic Law.". We have lots of opinions on this.
What are Hong Kong laws? This is provided for in the Basic Law. In other
words, legislation of Hong Kong specified in Articles 18 and 8 of the Basic Law
are Hong Kong laws and those outside this scope are not. Now the Government
has blatantly said that Hong Kong laws are not limited to those specified in
Article 18 of the Basic Law. As law-abiding Legislative Council Members,
how can we accept such a clause? So, I think the biggest problem is that the
Secretary tried to distort reason in order to force his argument. In the
deliberation process, he surprisingly did not understand that he should comply
with the constitution.

Besides, the Secretary just now said that clause 5 is very important to the
Bill as a whole because Hong Kong laws could not be applied in the Hong Kong
Port Area without this clause. Chairman, why do we still request discussing
clause 5 although we will abstain from voting on clause 5 instead of opposing it?
Because the Bar Association has also mentioned the problem about Article 7 of
the Basic Law. The Secretary skipped paragraph 10 of the Bar Association's
submission when talking about its views. In fact, Article 7 of the Basic Law
will apply because Hong Kong laws will apply in the Hong Kong Port Area by
virtue of clause 5 of the Bill. This is the Government's opinion. So,
Chairman, allow me to read out paragraph 10 of the Bar Association's
submission: "In so far as the Administration's suggestion that Article 7 of the
Basic Law of the HKSAR would apply to the Hong Kong Port Area by virtue of
clause 5 of the Bill, the Hong Kong Bar Association does not share that view.
An Ordinance cannot possibly have the effect of applying the constitutional
instrument that provides for the legislative power to make the Ordinance to a
place outside the administrative limits of the territory stipulated in the
constitutional instrument. If Article 7 of the Basic Law were to apply to the
Hong Kong Port Area, that would have to be by reason of the NPCSC Decision
of 31 October 2006."

Regarding why there is no express provision or implication in the Decision
allowing Article 7 to be ...... Chairman, this is the most typical example of the
Basic Law being distorted. It provides that land outside the territory — sorry,
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it only provides that there is such a power in respect of land within the territory.
The Administration said that according to the NPCSC Decision, land outside the
territory can be regarded as land within the territory. This is utterly illogical.
If the Government wants to amend the Basic Law, then do it. So, that is why
we asked at the very beginning whether power was delegated under Article 20 or
Article 18. We do not say that the Central Authorities cannot delegate
additional powers to Hong Kong. We only say that if such additional power
exists which touches the fundamentals of the Basic Law, an amendment instead
of an extra administrative means may possibly be required. This is a very
important reason for our high regard for due process. This is a very important
principle.

Chairman, I have one more point to add. The Secretary just now said he
considered that the Bar Association had agreed to his amendment to clause 6 and
then read out paragraph 8 of its submission. In fact, I really...... this is not only
a misinterpretation of the law but also a misinterpretation of English. What the
Bar Association meant is that it has assumed the Government has a legitimate
policy justification. Its starting point is not on the assumption that the
Government has an improper justification and therefore opposes the
Government. What it meant is that it would assume a legitimate justification on
the part of the Government, and it could even think of a legitimate policy
justification for the Government. However, even if the Government had a
legitimate justification, clause 6(2) should not be drafted in such a way. So, in
paragraph 12 of its submission, the Bar Association informed the Government of
the fact that it is "subject to the terms and conditions under the lease contract for
State-owned land", instead of "notwithstanding the terms and conditions".
Chairman, there is a big difference between the two phrases. According to the
former, the Government may do so subject to the restrictions and not in violation
of laws of China and the rights derived from the lease contract. This is one
matter. But if one says that the Government can still do so notwithstanding the
restrictions, this is entirely another matter. So, Chairman, I really hope that
Members can read the Bar Association's submission clearly and do not make
interpretation out of context. Since the Government is used to distorting the
public opinion, the Bar Association has also made allowance for the possibility
that the Government may make interpretation out of context and distort the
meaning. But I really hope that Members can read the submission. The Bar
Association has written it in a most careful way and really given much thought to
the matter. It does not want to cause any harm to the Government's prestige.



5958 LEGISLATIVE COUNCIL — 25 April 2007

Thus, the submission is written in a subtle way in the hope that the Government
can do a better job of it. Surprisingly, the Government regards this as an
agreement and an endorsement by the Bar Association. I really think that it is
most unfortunate, and the Government has failed to live up to other's goodwill.

Ms Emily LAU said earlier that the Bar Association had not given any
advice. In fact, after reading the Bar Association's submission, I also feel that
it has given much thought to the matter because advice did have been given.
We have read a lot of such submissions. In some of these submissions, it said
that it did not have other views, or any comment or any special opinions to offer.
In fact, the submission is written in a very special way because the Bar
Association said that it had decided not to express its views on this matter. We
should read into the lines. The matter is so complicated that it does not know
how to start discussing the matter with the Government.

The Government should be vigilant. It should know the solemnity of
matters concerning the laws which are enacted for binding effect. It should be
normative as the Bar Association said and for the purpose of establishing
principles. How can the Government act in an imprudent manner just for sake
of achieving its target? Chairman, if the Government has more time, these
problems are not unsolvable and there should be proper procedures and proper
ways to deal with it. However, the Government did not give us time and urged
us to rush through the Bill hastily on the ground that it had been informed that it
would be feasible. This should not be the proper attitude or the attitude of a
responsible Government. So, I have to reiterate once again that these problems
should have been resolved earlier and clarification should have been made earlier
so that the public can clearly know what our legal basis is. Only in doing so can
the Government do justice to the Basic Law and fulfill its obligations. Thank
you, Chairman.

CHAIRMAN (in Cantonese): Does any other Member wish to speak?

(No Member indicated a wish to speak)

CHAIRMAN (in Cantonese): If not, Secretary for Security, do you wish to
speak again?
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SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, I have
pointed out in the comments I made just now that concerning Article 7 of the
Basic Law, it is true that our views differ from those of the Bar Association,
however, we both respect the constitution and the laws. In fact, the Decision of
Authorization of the NPCSC states clearly that the NPCSC authorizes the
HKSAR to exercise jurisdiction, and full jurisdiction for that matter, over the
Hong Kong Port Area at the Shenzhen Bay Port according to the laws of the
HKSAR. Therefore, we believe that the legal advice obtained by us is correct.
Thank you, Madam Chairman.

CHAIRMAN (in Cantonese): As Ms Margaret NG has requested to put the
amendments to clauses 5 and 6 separately to vote, the amendments to other
clauses, which have been moved by the Secretary for Security, will therefore be
put to vote first.

I now put the question to you and that is: That the amendments to clauses 2,
3, 8,9, 10 and 14 moved by the Secretary for Security be passed. Will those in
favour please raise their hands?

(Members raised their hands)

CHAIRMAN (in Cantonese): Those against please raise their hands.

(No hands raised)

Mr James TO rose to claim a division.

CHAIRMAN (in Cantonese): Mr James TO has claimed a division. The
division bell will ring for three minutes, after which the division will begin.

CHAIRMAN (in Cantonese): Will Members please proceed to vote.

CHAIRMAN (in Cantonese): Will Members please check their votes. If there
are no queries, voting shall now stop and the result will be displayed.



5960 LEGISLATIVE COUNCIL — 25 April 2007

Dr Raymond HO, Mr Fred LI, Dr LUI Ming-wah, Mrs Selina CHOW, Mr
James TO, Mr CHEUNG Man-kwong, Miss CHAN Yuen-han, Mr CHAN
Kam-lam, Mrs Sophie LEUNG, Mr SIN Chung-kai, Dr Philip WONG, Mr
WONG Yung-kan, Mr Jasper TSANG, Mr Howard YOUNG, Dr YEUNG Sum,
Mr LAU Kong-wah, Mr LAU Wong-fat, Miss CHOY So-yuk, Mr Timothy
FOK, Mr TAM Yiu-chung, Ms LI Fung-ying, Mr Frederick FUNG, Mr Vincent
FANG, Mr WONG Kwok-hing, Mr LEE Wing-tat, Mr LI Kwok-ying, Mr
Daniel LAM, Mr Jeffrey LAM, Mr Andrew LEUNG, Dr KWOK Ka-ki, Mr
CHEUNG Hok-ming, Mr WONG Ting-kwong and Mr KWONG Chi-kin voted
for the amendemnts.

Ms Margaret NG, Mr LEUNG Yiu-chung, Ms Emily LAU, Mr Albert CHAN,
Ms Audrey EU, Mr Alan LEONG, Mr LEUNG Kwok-hung, Dr Fernando
CHEUNG and Miss TAM Heung-man abstained.

THE CHAIRMAN, Mrs Rita FAN, did not cast any vote.

THE CHAIRMAN announced that there were 43 Members present, 33 were in
favour of the amendments and nine abstained. Since the question was agreed by
a majority of the Members present, she therefore declared that the amendments
were carried.

MR FRED LI (in Cantonese): Chairman, I move that in the event of further
divisions being claimed in respect of the clauses, Schedules or the remaining
amendments of the Schedules of the Shenzhen Bay Port Hong Kong Port Area
Bill, this Council do proceed to each of such divisions immediately after the
division bell has been rung for one minute.

CHAIRMAN (in Cantonese): I now propose the question to you and that is: That
the motion moved by Mr Fred LI be passed.

CHAIRMAN (in Cantonese): Does any Member wish to speak?

(No Member indicated a wish to speak)
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CHAIRMAN (in Cantonese): I now put the question to you as stated. Will
those in favour please raise their hands?

(Members raised their hands)

CHAIRMAN (in Cantonese): Those against please raise their hands.
(No hands raised)
CHAIRMAN (in Cantonese): I think the question is agreed by a majority
respectively of each of the two groups of Members who are present. I declare
the motion passed.

I order that in the event of further divisions being claimed in respect of the
clauses, Schedules or the remaining amendments of the Schedules of the

Shenzhen Bay Port Hong Kong Port Area Bill, this Council do proceed to each of
such divisions immediately after the division bell has been rung for one minute.

CLERK (in Cantonese): Clauses 3, 8, 9, 10 and 14 as amended.

CHAIRMAN (in Cantonese): I now put the question to you and that is: That the
clauses as amended stand part of the Bill. Will those in favour please raise their
hands?

(Members raised their hands)

CHAIRMAN (in Cantonese): Those against please raise their hands.

(No hands raised)

CHAIRMAN (in Cantonese): I think the question is agreed by a majority of the
Members present. I declare the motion passed.
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CHAIRMAN (in Cantonese): I now put the question to you and that is: That the
amendment to clause 5 moved by the Secretary for Security be passed. Will
those in favour please raise their hands?

(Members raised their hands)

CHAIRMAN (in Cantonese): Those against please raise their hands.

(No hands raised)

CHAIRMAN (in Cantonese): I think the question is agreed by a majority of the
Members present. I declare the amendment passed.

CLERK (in Cantonese): Clause 5 as amended.

CHAIRMAN (in Cantonese): I now put the question to you and that is: That
clause 5 as amended stand part of the Bill. Will those in favour please raise
their hands?

(Members raised their hands)

CHAIRMAN (in Cantonese): Those against please raise their hands.

(No hands raised)

CHAIRMAN (in Cantonese): I think the question is agreed by a majority of the
Members present. I declare the motion passed.

CHAIRMAN (in Cantonese): I now put the question to you and that is: That the
amendment to clause 6 moved by the Secretary for Security be passed. Will
those in favour please raise their hands?

(Members raised their hands)
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CHAIRMAN (in Cantonese): Those against please raise their hands.

(Members raised their hands)

Ms Margaret NG rose to claim a division.

CHAIRMAN (in Cantonese): Ms Margaret NG has claimed a division. The
division bell will ring for one minute, after which the division will begin.

CHAIRMAN (in Cantonese): Will Members please proceed to vote.

CHAIRMAN (in Cantonese): Will Members please check their votes. If there
are no queries, voting shall now stop and the result will be displayed.

Dr Raymond HO, Dr LUI Ming-wah, Mrs Selina CHOW, Mr CHAN Kam-lam,
Mrs Sophie LEUNG, Dr Philip WONG, Mr WONG Yung-kan, Mr Jasper
TSANG, Mr Howard YOUNG, Mr LAU Kong-wah, Mr LAU Wong-fat, Miss
CHOY So-yuk, Mr Timothy FOK, Mr TAM Yiu-chung, Ms LI Fung-ying, Mr
Tommy CHEUNG, Mr Frederick FUNG, Mr Vincent FANG, Mr WONG
Kwok-hing, Mr LI Kwok-ying, Mr Daniel LAM, Mr Jeffrey LAM, Mr Andrew
LEUNG, Mr CHEUNG Hok-ming, Mr WONG Ting-kwong and Mr KWONG
Chi-kin voted for the amendment.

Ms Margaret NG, Mr LEUNG Yiu-chung, Mr Albert CHAN, Ms Audrey EU,
Mr Alan LEONG, Mr LEUNG Kwok-hung, Dr KWOK Ka-ki, Dr Fernando
CHEUNG and Miss TAM Heung-man voted against the amendment.

Mr Fred LI, Mr James TO, Mr CHEUNG Man-kwong, Mr SIN Chung-kai, Dr
YEUNG Sum and Ms Emily LAU abstained.

THE CHAIRMAN, Mrs Rita FAN, did not cast any vote.
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THE CHAIRMAN announced that there were 42 Members present, 26 were in
favour of the amendment, nine against it and six abstained. Since the question
was agreed by a majority of the Members present, she therefore declared that the
amendment was carried.

CLERK (in Cantonese): Clause 6 as amended.

CHAIRMAN (in Cantonese): I now put the question to you and that is: That
clause 6 as amended stand part of the Bill. Will those in favour please raise
their hands?

(Members raised their hands)

CHAIRMAN (in Cantonese): Those against please raise their hands.

(Members raised their hands)

CHAIRMAN (in Cantonese): I think the question is agreed by a majority of the
Members present. I declare the motion passed.

MR JAMES TO (in Cantonese): Chairman, may I seek your consent to move
under Rule 91 of the Rules of Procedure that Rule 58(5) of the Rules of
Procedure be suspended in order that this Committee may consider Schedule 2
and new clause 15A together with clause 2, as well as vote on the amendment to
Schedule 2 first before those regarding new clause 15A and clause 2.

I have raised this request because in comparing my amendment to
Schedule 2 with my amendments regarding new clause 15A and Clause 2, the
former is a better option, and can better reflect the intention to provide sufficient
legal protection for insurance arrangements. Also, if my amendment to
Schedule 2 is passed, I shall withdraw my amendments regarding new clause
15A and clause 2.
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CHAIRMAN (in Cantonese): As only the President may give consent for a
motion to be moved to suspend the Rules of Procedure, I order that Council do
NOW resume.

Council then resumed.

PRESIDENT (in Cantonese): Mr James TO, you have my consent.

MR JAMES TO (in Cantonese): President, I move that Rule 58(5) of the Rules
of Procedure be suspended to enable the Committee of the whole Council to
consider Schedule 2 and new clause 15A together with clause 2, as well as vote
on the amendment to Schedule 2 first before those regarding new clause 15A and
clause 2.

PRESIDENT (in Cantonese): I now propose the question to you and that is: That
Rule 58(5) of the Rules of Procedure be suspended to enable the Committee of
the whole Council to consider Schedule 2 and new clause 15A together with
clause 2, as well as vote on the amendment to Schedule 2 first before those
regarding new clause 15A and clause 2.

PRESIDENT (in Cantonese): I now put the question to you as stated. Will
those in favour please raise their hands?

(Members raised their hands)

PRESIDENT (in Cantonese): Those against please raise their hands.

(No hands raised)

PRESIDENT (in Cantonese): I think the question is agreed by a majority
respectively of each of the two groups of Members, that is, those returned by
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functional constituencies and those returned by geographical constituencies
though direct elections, who are present. I declare the motion passed.

Council went into Committee.

Committee Stage

CHAIRMAN (in Cantonese): Council is now in Committee.

CLERK (in Cantonese): Schedule 2.

New clause 15A  Agreement to be enforced by
Insurance Authority.

CHAIRMAN (in Cantonese): Mr James TO has given notice to move an
amendment to Schedule 2 as well as the addition of new clause 15A and an
amendment to clause 2. Committee now proceeds to a joint debate.

MR JAMES TO (in Cantonese): Chairman, I move that Schedule 2 be
amended.

Chairman, in fact, in the letter I issued to Members, I have already
explained in detail the reasons. Of course, I also talked about this earlier on in
the Second Reading debate but some Honourable colleagues might not be present
at that time. I wish to talk very briefly — only briefly — about why I believe
that the schedule should be amended first. It is because I believe it is in fact
possible to include the Hong Kong Port Area at the Shenzhen Bay Port in the
definition of Hong Kong, so that in those mandatory insurance contracts, it will
look as though Hong Kong has been expanded and all insurance coverage will
naturally include the Hong Kong Port Area at the Shenzhen Bay Port.

I believe this is the best course of action because firstly, it will not be
necessary for the insured to rely in a very roundabout way on the market
agreement to be signed between the Insurance Authority (IA) representing the
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Government and the insurance sector and their assistance in enforcing the
relevant agreement and it will be possible for an insured to enforce the relevant
agreement individually on his own, so that the insurance company concerned
cannot go back on its words. This will give him direct rights and he does not
have to rely on another party to enforce the agreement indirectly for him.
Secondly, at an even more complicated level, a fourth or fifth party apart from
the insured, the IA representing the Government or the insurance company may
become involved in some legal relationships with the insured, however, such
legal relationships may not enable them to benefit from the agreement executed
between the IA representing the Government and the insurance sector, so they
will not be able to enforce the agreement. Thirdly, some people may not be
related to the IA representing the Government, the insurance companies
concerned or the market agreement in any way. I have thought of an example
before. Say, if an insurance company closes down — I am not saying that
insurance companies will always close down; I am just giving an example —
there will of course be a liquidator. Since the insurance company concerned
has entered into an agreement only with the IA representing the Government, the
liquidator may say, "It is only the company that is bound by it and as I am the
liquidator, I do not have to be concerned about my reputation." Why? Since
the company has already closed down, what reputation can it possibly still have?
Furthermore, the company will not make a comeback. So, even if the IA wants
to invoke the legislation on insurance, he has nothing to fear because the
company is already facing closure, is that right?

From my point of view, the most important thing is for the liquidator of
the company to see what is left of the company and salvage whatever there is.
For example, if it so happens that there is an insurance market agreement
involving an insured who got into trouble in the Hong Kong Port Area of the
Shenzhen Bay Port, as the creditor, I can say that I am not going to offer any
compensation, so the creditors — no, I mean the liquidator — can say, "If I do
not pay any compensation, the creditors will receive more money, will they
not?" This is because if compensation is paid, the asset will be reduced. If he
thinks that as the company has closed down, there is no need to be concerned
about reputation, and he would say, "Since I represent the creditors, I am not
going to pay any compensation." Why would it be possible for him not to pay
any compensation? Because that location does not belong to Hong Kong,
therefore, it is possible not to pay any compensation. Therefore, there is
nothing one can do about him. In that event, he would not pay any heed to the
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insured at all. Of course, in theory, the IA, which represents the Government,
can take legal action against the liquidator as he too has to abide by the
agreement that the company has entered into.

However, in that event, it would be necessary to weigh things up. The
Government can certainly take legal action against the insurance company,
however, for one thing, it is already in the process of being liquidated, and for
another, what loss the Government has suffered. The Government has not
suffered any loss. Even if the insurance company is very brazen, refusing to
compensate the insured no matter what, still, the Government has not suffered
any loss — it has not suffered any loss in money terms. Therefore, even if it
wants to take legal action against the insurance company and seek compensation
— that is, assuming that the Government is being nice and takes legal action
according to the agreement, with a view to giving the compensation to the
insured after getting it, only that it has to claim compensation in a roundabout
way — that will not work because the Government has not suffered any loss, so
it cannot take any legal action. Thus, in some circumstances, even though such
a market agreement exists, it will not help at all.

Concerning this amendment proposed by me, I formed this view only after
scrutinizing the Bill, consulting some lawyers and gaining a deep understanding
of the Bill. That is why sometimes, due to time constraints, this cannot be
helped and it is not possible to think of every point immediately. However, in
such circumstances — since it is possible that a situation can become so extreme
— all the protection will crumble and become useless.

For this reason, I believe if this definition can be included, so that the
Hong Kong Port Area can be included in insurance contracts, that is, that
location is regarded as part of Hong Kong, then when the insured gets into
trouble there, even in the event of liquidation, the liquidator concerned cannot
cite this as the reason to refuse to compensate the insured.

Of course, I know that today, I may not be able to persuade Honourable
colleagues to support me, however, concerning the legal implications and the
more complicated ideas involved, I hope that the Government, and the colleagues
in the Department of Justice in particular, can consider what to do if they
encounter such a situation in the future. Just now, an Honourable colleague
said that this was not the first time that a market agreement would be employed
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and there were successful examples. However, I can tell Members that such an
argument can also be applied to other market agreements.

I have also thought about why the Government is so afraid of enacting
legislation. In fact, in the speech given by the Secretary at the resumption of
Second Reading, it could be gathered from his words that he is afraid that other
market agreements will be affected as a result and doubts will be cast on them.
If you ask me, I would say that in fact, other market agreements are of the same
nature and they are also enforced indirectly, so it is actually also possible for
people to doubt them. Similarly, in the act of liquidation mentioned by me just
now, for example, in liquidating an insurance company, such problems will also
arise.

In speaking here today, I therefore want to put the record and tell the
whole world that this matter is just like an emperor's robe. The emperor may
think that there is no problem but in fact, there are many problems. However,
if an insured is lucky and his insurance company does not go into liquidation, or
for some unknown reasons, the liquidator does not act with the greatest interest
of the creditors in mind and pays compensation all the same, I would have
nothing to say. Otherwise, problems may arise in such situations.

At the end of the day, had this idea occurred to me at that time (I do not
know how to put it), it would have been possible to think of the specifics and
ruminate over them and we would have had more time to persuade the insurance
sector. I believe that in that event, the question of whether or not legislation
should be enacted and whether or not this is shameless coercion would not have
arisen. Why? Because the relevant companies are in fact willing to do so and
if they are really willing, there will not be any implication on what is called
private contracts. Moreover, we are just entrenching the spirit of the market
agreement by way of legislation, so that everyone, not just the insured but other
parties related to the insured or a fourth or fifth party that has entered into
contracts with the insured can also be better protected in a more assured way.
Moreover, in the event that the insurance company concerned has to be
liquidated in future and a third party is affected, it will not be necessary to
consider whether the creditors will go back on their words. This will serve to
reinforce the entire agreement.

Hence, I believe that the Government should in fact draw on the lesson on
this occasion and if it encounters this kind of situation in the future, it should no



5970 LEGISLATIVE COUNCIL — 25 April 2007

longer rely on a market agreement and it should not tell others that there are
precedents. For example, in the past, other Honourable colleagues might not
have considered whether even better protection could be given to the market
agreements on employees' compensation, however, after they have gained an
understanding of the significance of the matter on this occasion — I hope that in
particular, those so-called Members from the labour sector and Honourable
colleagues who support workers' rights will also learn from this experience —
they will no longer support such a course of action in the future.

Proposed amendment

Schedule 2 (see Annex I)

CHAIRMAN (in Cantonese): Members may now debate the original clause 2,
Schedule 2 and Mr James TO's amendment thereto as well as new clause 15A
jointly.

CHAIRMAN (in Cantonese): Does any Member wish to speak?

(No Member indicated a wish to speak)

CHAIRMAN (in Cantonese): Secretary for Security, do you wish to speak?

SECRETARY FOR SECURITY (in Cantonese): Madam Chairman, in the
Second Reading debate, I already said that all insurance companies providing
motor vehicle t