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Purpose

This paper reports on the deliberations of the Bills Committee on Rail
Merger Bill.

Background

2. In February 2004, the Government announced its decision to invite
the two railway corporations in Hong Kong, namely, the MTR Corporation
Limited ("MTRCL") and Kowloon-Canton Railway Corporation ("KCRC") to
commence negotiations on a possible merger. The aim was to put in place a
fully-integrated network that could in the long term achieve more efficiency
and productivity gains. The opportunity would also be taken to provide a more
objective and transparent fare adjustment mechanism and to improve the
interchange environment of the railway network. According to the
Administration, the merged corporation could reduce duplication of networks
for future railway projects and facilitate early resolution of interchange
arrangements for projects under planning. In response to the Government’s
request, MTRCL and KCRC commenced discussion on the basis of five
parameters:

(a) the adoption of a more objective and transparent fare adjustment
mechanism;

(b) abolition of the second boarding charge and review of the fare
structure with the objective of reducing fares;

(c) early resolution of interchange arrangements for new rail projects
under planning;



(d) ensuring job security for frontline staff at the time of merger; and
(e) provision of seamless interchange arrangements in the long run.

3. In September 2004, MTRCL and KCRC completed their discussions
on the possible merger. It was concluded that the merger of the two railway
systems was feasible and the five parameters set by the Government for the
merger discussions could be addressed positively.

4. On 11 April 2006, after further discussion with MTRCL, the
Government entered into a non-binding Memorandum of Understanding
("MoU") with MTRCL which sets out the structure and terms for merging the
Mass Transit Railway ("MTR") and the Kowloon-Canton Railway ("KCR")
systems.

5. Under the proposed structure for the rail merger in the MoU, KCRC
would enter into a service concession agreement with MTRCL to grant
MTRCL the right to have access to, use or possess KCRC's property ("the
concession property") to operate existing KCR railway lines and the new KCR
railway lines currently under construction as well as KCRC's other
transport-related businesses during the period of validity of the service
concession agreement ("the concession period"). The merger would be effected
through expanding the scope of MTRCL's franchise to cover the expanded
business scope after the merger. MTRCL will be the legal entity for the
purpose of the rail merger, and it would maintain its listing status. However, to
reflect its expanded business scope, MTRCL will change its Chinese name to
"F’CI %‘3@%?] (2 FIJ " whilst retaining its English name.

6. The Government also announced that in the context of the rail merger,
the two railway corporations have agreed that a fare reduction package would
be implemented on Day One of the rail merger and that the existing fare
autonomy would be replaced by a formulaic approach for determining future
fare adjustments.

7. On 5 July 2006, the Government introduced the Rail Merger Bill (the
Bill) to the Legislative Council.

TheBill

8. The Bill seeks to introduce amendments to the Mass Transit Railway
Ordinance (Cap. 556) ("MTRO") and the Kowloon-Canton Railway
Corporation Ordinance (Cap. 372) ("KCRCO") to provide for the
implementation of the rail merger.



TheBills Committee

0. At its meeting on 7 July 2006, the House Committee agreed to form a
Bills Committee to study the Bill. Hon Miriam LAU Kin-yee and Hon TAM
Yiu-chung were elected Chairman and Deputy Chairman of the Bills
Committee respectively. There are a total of 29 members on the Bills
Committee. Mr Abraham SHEK Lai-him has declared that he is a member of
the KCRC's managing board. The membership list of the Bills Committee is in
Appendix I.

10. In view of the far reaching implications of the merger proposal, the
Bills Committee considers it necessary to examine in detail the deal structure
and terms as well as the future regulatory framework for railway services,
taking into account public views. Between the 11 months from July 2006 and
May 2007, the Bills Committee held a total of 36 meetings (total : 81 hours),
including a closed meeting to receive a briefing by the Administration on the
pricing and valuation of the property package under the merger deal and a
public hearing to listen to views from interested parties.

11. The Bills Committee has received views from 24
organizations/individuals. The list of the organizations/individuals is in
Appendix Il.  The Bills Committee has taken into account the views

expressed by various parties in examining the merger deal and the Bill.

Deliber ations of the Bills Committee

12. The Bills Committee notes that the Bill seeks to provide the necessary
legislative framework for the operation by MTRCL of the MTR, the KCR and
certain other railways under one franchise, and to enable KCRC to enter into a
service concession agreement with MTRCL under which the right of KCRC to
have access to, use or possess certain property is granted to MTRCL. Matters
relating to the regulation of the operation of both the MTR and the KCR by the
post-merger corporation ("MergeCo") are separately dealt with in an integrated
Operating Agreement ("IOA") to be signed between MTRCL and the
Government, in line with the existing arrangement where matters relating to
MTRCL’s operation of the MTR are dealt with in an Operating Agreement
("OA") signed between MTRCL and the Government. The IOA would be a
legally binding document covering matters such as fare regulation,
performance requirements, safety management, construction of new railways
and the related financial arrangements, disclosure of information, etc. In
order to ensure that a proper regulatory framework will be in place after the rail
merger, the Bills Committee has examined clause by clause both the Bill and
the draft IOA. This report outlines the Bills Committee’s deliberations in three
parts:



Part I: the need and justifications for the merger; and whether the
merger exercise, in particular the proposed transaction structure and
the financial terms as well as the inclusion of the purchase of KCRC's
property and other related commercial interests as an integral part of
the deal, could safeguard public interest (paragraph 13 - paragraph
34);

Part II: the legal framework for the merger, as provided in the Bill
(paragraph 35 - paragraph 53) ;

Part III: powers and obligations of MergeCo and the Government
under the IOA and how far they are accountable to the public for the
operation of the two railway systems in respect of:

(a) fare regulation (paragraph 54 - paragraph 69);

(b) fare reduction as part of the merger package (paragraph 70 -
paragraph 83) ;

(c) the safety and service requirements (paragraph 84 -
paragraph 119) ;

(d) facilities and services for people with disabilities (paragraph
120 - 126);

(e) impact on the implementation of Shatin to Central Link and
other new railway projects (paragraph 127 - paragraph 131);

(f) impact on railway staff (paragraph 132 - paragraph 141); and

(g) regulatory regime under the IOA for ensuring the quality and
safety of railway services as well as monitoring the design
and construction of new railways, etc. (paragraph 142 -
paragraph 145)

Part |: Need and justifications for therail mer ger

Obijectives of the merger

13. The Bills Committee notes the Administration's views that the most
important premise of the rail merger is to provide a more efficient, convenient
and cost-effective railway service for the people of Hong Kong. After the
merger, passengers will enjoy improved convenience through the seamless
interchange arrangements between the two railway systems and they will not
need to pay a second boarding charge. The merger will enhance efficiency of
the rail network and reduce duplication, thereby achieving synergy and creating
room for economies, which will benefit the majority of rail passengers through
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fare reduction effective upon the implementation of the rail merger. For the
railway corporations, the respective strengths of MTRCL and KCRC can
supplement each other through the merger, making it a stronger railway
operator, which will be more competitive in the Mainland market and in the
international arena. More career development opportunities will thus be
resulted after the rail merger.

14. The Bills Committee recognizes the merits of the economies of scale
in the operation of the two railways as a result of the merger. However,
members are concerned whether the deal is a fair and balanced one for all
stakeholders, namely, the people of Hong Kong (as 100% of KCRC and more
than 76% of the shares of MTRCL belong to the Government), as well as the
passengers of the two railways, the staff of the two railway corporations and
the minority shareholders of MTRCL.

Proposed transaction structure and financial terms for the merger deal

15. The Bills Committee notes that the Government and MTRCL have
agreed to effect the rail merger by means of a service concession arrangement
under which MTRCL will be granted a service concession by KCRC to operate
the existing KCR lines and new railway lines where appropriate and other
transport-related businesses of KCRC. MTRCL will retain its listing status
and the post-merger franchise will be expanded to include provision of the
KCRC services.  MergeCo would be responsible for the operation,
maintenance and improvement of the KCR system, including the replacement
of the concession assets, during the concession period which is 50 years.
MergeCo would exercise control over all the operational arrangements of both
the MTR and KCR networks as an integrated whole, and be responsible for the
performance of the total system. Upon expiry or termination of the service
concession, MergeCo would be required to return an operating KCR system to
KCRC that meets the prevailing operating standards.

16. The Bills Committee notes that under the proposed financial terms,
KCRC will receive from MergeCo the following payments for the service
concession —

(a) an upfront payment of $4.25 billion on the "Appointed Day" of the
merger;

(b) fixed annual payments of $750 million; and

(c) starting from the fourth year of the service concession, an annual
share of the actual revenue generated from the KCR system based
on a pre-agreed set of sharing ratios. The sharing ratios are 10%
for revenue exceeding $2.5 billion and up to $5 billion; 15% for
revenue between $5 billion and $7.5 billion; and 35% for revenue



beyond $7.5 billion.

17. Apart from the service concession arrangement, MTRCL has
proposed to acquire property-related interests of KCRC as well as the
development rights for the property sites on Kowloon Southern Link and the
other commercial interests of KCRC as part of the deal at a cost of $7.79
billion, excluding the land premium to be paid by the developers to the
Government.  After the rail merger, MergeCo will replace KCRC as the agent
of the Government for the development of property sites along West Rail and
attend to the relevant tendering procedures. Developers for the development
of these sites would continue to be selected through tender, and the financial
benefits arising from the relevant property development rights would accrue to
the Government.

18. The Bills Committee has examined the proposed transaction structure
and financial terms for the merger deal to see if the package proposal is a fair
and balanced one which can bring overall benefits to the community as a whole.
It has also examined the basis of calculation of the amount of payments for the
service concession and the rationale for setting the term of the concession
agreement to 50 years.

19. The Bills Committee notes that some members are of the view that as
a matter of principle, they are not in support of the proposed merger as it
involves the transfer of public assets to a private corporation, which aims at
profit maximization. They are worried that after the rail merger, MergeCo
would monopolize the transport market. They are also concerned that
KCRC’s assets would be grossly underestimated as many of its projects are
either newly completed or still under construction.

20. The Administration points out that Government is not disposing of the
assets of the KCR system. Upon expiry or termination of the service
concession, MergeCo is obliged to deliver back to KCRC a railway system that
meets the prevailing operating standards. Further, in considering the deal
structure, the Government has already sought to structure the financial terms in
order to capture the likely future performance of the KCR system. Under the
service concession arrangement, KCRC will not only receive an upfront
payment of $4.25 billion and fixed annual payments of $750 million, it will
also enjoy the upside through a revenue-sharing arrangement as the revenue
from the KCR system increases. This will ensure a fair valuation for
Government, if the performance of the KCR system improves.

21. The Administration also points out that MergeCo will continue to face
strong competition from other modes of public transport, notably bus services.
The corporation will need to provide quality service at competitive fare levels
to maintain/expand its market share. Hence, competition will still exist after
the merger and prevent MergeCo from taking a monopolistic position in the
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provision of transport service. A carefully drafted piece of legislation which
sets out clearly the rights and obligations of MergeCo coupled with the IOA
stating clearly the quality and safety requirements for the services to be
provided will be key elements to ensure proper regulation of the merged entity.
The Hong Kong Railway Inspectorate will retain the statutory powers to
inspect the railways and investigate into railway incidents/accidents with a
view to ensuring the safety of railways and railway premises. As such, there
is no question of turning MergeCo into an independent kingdom which is not
subject to any form of control by the Government.

Calculation of the concession payment

22. On the basis of calculation of the amount of payment for the service
concession, the Administration advises that the principal consideration is on the
evaluation of the future cash flow of the KCR system taking into account the
operating costs and commitments on maintenance and renewal of the KCR
system during the 50-year concession period. Other factors that have been
considered include the risks associated with fluctuations in patronage in respect
of the KCR system, future debt obligations of KCRC and affordability of
MTRCL while striking an appropriate balance between the interests of the
parties involved.

Term of the concession agreement

23. The Bills Committee has examined the rationale for setting the term
of the concession agreement at 50 years, and whether it is appropriate to
shorten the term to 20 or 30 years with an option for further extension subject
to an interim review.

24, The Administration advises that under the service concession
arrangement, MergeCo is responsible for carrying out and paying for all
maintenance, improvement and replacement of assets. These will be
long-term capital investments, which warrant sufficient time for the corporation
to earn a return. During the 50-year concession period, the corporation will
need to meet established service standards, and Government will continue to
monitor its operation. The 50-year term, which ties in with the franchise
period of MergeCo, is therefore appropriate. If there is an additional
requirement of periodic reviews whereby Government or KCRC can
unilaterally change the concession conditions or period, the uncertainties to
MergeCo will increase, and the deal terms for KCRC and Government will
naturally be detrimentally affected. This will not be in the interest of
Government or KCRC.
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Inclusion of property rights in the deal

25. The Bills Committee notes that the proposed deal includes the sale of
KCRC's property development rights, investment properties and property
management businesses to MTRCL. In this connection, MTRCL will pay
$4.91 billion for the rights over the eight property development sites, and $2.84
billion for the eight investment properties. In addition to the right to manage
the said investment properties, MTRCL will also acquire KCRC's property
management business for five existing properties owned by third parties,
namely, Pierhead Garden, Sun Tuen Mun Centre, Hanford Garden, Royal
Ascot and the Metropolis. MTRCL will also acquire the initial rights to
manage properties to be built along West Rail.

26. The Bills Committee has examined why there is a need to include the
property package as an integral part of the deal. Some members of the Bills
Committee are worried that without going through a public tender or auction,
KCRC's properties may be disposed of at a severely diminished valuation. In
order to ascertain whether the pricing of the property package is a fair and
reasonable one, the Bills Committee has examined in detail the basis and
methodology adopted by the professional surveyor appointed by the
Government in conducting valuation of the property and related commercial
interests included in the property package. It has also received views from
professional bodies on the pricing and valuation of the property package.

27. According to the Administration, the Government's intention is to sell
the property package to MTRCL on market terms. A professional property
valuation consultant appointed by Government, who has adopted a
methodology for property valuation widely accepted in the market, has
confirmed that the pricing of the property package is fair and reasonable.
The cash upfront which MTRCL would be paying upon the merger is only the
expected share of surplus proceeds to MergeCo for the development rights of
the development sites (similar to an entry fee), which should be differentiated
from paying for the land premium and for the properties (i.e. the total value of
the completed development). Hence, after payment for such development
rights, MergeCo will still need to arrange for the payment of land premium,
construction costs, and other development costs such as project enabling works
costs, tax, financing costs, professional fees, marketing costs, etc to complete
the development of the properties in the development sites. The risks of these
property developments, including market risk, land premium/construction cost
increase risks, etc, will rest with MTRCL. Furthermore, the risks will also be
affected by the fact that it will take a number of years to fully develop these
eight sites and realize any profit.

28. To reinforce its stance, the Administration has referred the Bills
Committee to the submissions put forward by The Hong Kong Institute of
Surveyors ("HKIS") (LC Paper No. CB(1)2266/05-06(08) and Mr David
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WEBB, Editor, Webb-site.com (LC Paper No. CB(1)2266/05-06(05). The
HKIS, which represents the surveying profession in Hong Kong, has expressed
support for the valuation methodology and valuation results for the property
package prepared by the Government. HKIS is also of the view that the terms
of the property package are fair and reasonable. Mr David WEBB, on the other
hand, points out that under the merger deal, MTRCL would have to give up
fare autonomy on most of its merged network and be bound by the proposed
fare adjustment mechanism without compensation, hence the proposed deal is
not in the interest of independent shareholders of MTRCL. The Administration
considers that Mr WEBB’s opinion could be taken as to imply that the pricing
of the property package is not disadvantageous to the Government.

29. The Bills Committee notes that there is concern among members
about the pricing of the property package. Some members maintain that
without reviewing the full set of financial information used in the valuation, it
is difficult to draw a conclusion that the disposal of the development rights
under the property package is appropriately priced. In order to allay public
concerns, the property package should not be included as part of the merger
deal, but be put out for open tender or auction, and the proceeds so derived can
be injected into the company for railway development and operations.

30. To better understand the pricing and valuation of the property package,
the Bills Committee has examined, at a closed meeting arranged by the
Administration, information including the market sale prices assumed in
valuation, and the land premium of the sites. Separately, the Bills Committee
has also been provided with an assessment of the assumed market sale prices of
the residential portion of the five sites which have yet to be tendered with
prices of comparable completed residential properties in the vicinity of the five
sites. According to the Administration, the market sale prices assumed in
Government's valuation compare favourably with the market prices of the
completed properties, and hence, there is no question of Government disposing
of KCRC's assets at a severely diminished valuation.

31. As to whether the property package has to be included as part of the
financial arrangements in the merger proposal, the Administration advises that
this is the result of prolonged discussions and negotiations with MTRCL. The
focus should be on the benefits that the overall merger proposal would bring to
the general public and passengers of the two railways, rather than isolating
individual items for analysis. Given the uncertainty in the property market, it
is difficult to give an accurate projection on the final selling price of the
completed properties when they are launched in the market for sale. As the
Government's independent property valuer has already adopted a valuation
methodology that is widely accepted in the market for a professional
assessment of the concerned properties, the Administration considers the
proposed price fair and reasonable. The Bills Committee notes that whilst
some members are still concerned about the disposal of KCRC’s assets at a
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severely diminished valuation, the majority of the members consider that the
information provided by the Administration has sufficiently allayed their
concern about the under valuation of the property package sold to MTRCL.

32. The Administration has also advised that historically, MTRCL has
played a useful role in the property development over its railway stations and
depots and has established new communities along the railway footprint. It
undertakes planning for the property developments, building a substantial part
of the foundations and providing other common infrastructure. The property
developments also help provide early patronage to the railway system. The
Administration believes MTRCL should be allowed to continue its role in
integrating railway and property development after the rail merger. The Bills
Committee notes that under clause 6.1 of the IOA, the Government and
MergeCo shall agree the detailed terms upon which the land required for a new
railway project will be provided to the Corporation and that the land premium
shall be assessed in accordance with Government's land policy at the relevant
time.

33. On the justifications for including the purchase of KCRC’s property
management business by MTRCL as an integral part of the deal, the
Administration explains that the inclusion of KCRC’s property management
business as an integral part of the merger transaction is essential in order to
ensure the long-term sustainability of the connection and integration benefits
between railway and property. If rail and property are managed separately,
there would be less incentive for the respective parties to align their interests
and ensure the optimal integration of the two, thus leading to the loss of
connection and integration benefits. For example, essential links between
station and properties (such as pedestrian footbridges and subways) may not be
constructed or could be poorly managed even if built. Another critical reason
for properties above or adjacent to stations to be managed by the rail operator is
to secure a safe and efficient environment for rail operation. If the properties
above or adjacent to stations are not properly managed, there could be adverse
effects on the station such as water ingress or blockage of evacuation routes,
which could negatively affect the provision of rail services. In addition, some
stations and adjacent property developments share services or access through
each other’s areas. Such situations require an integrated management approach
to ensure smooth operation.

34, In considering the way to have access to the relevant financial
information, Mr Andrew CHENG Kar-foo moved a motion at one of the Bills
Committee meeting to seek the Council's authorization for the Bills Committee
to exercise the powers conferred under the Legislative Council (Powers and
Privilege) Ordinance (Cap. 382) to order the Administration to disclose further
information relating to the valuation of the property package and financial
arrangements for the merger deal. The motion however is not supported by
the Bills Committee.



-11 -

Part 11: Legal framework for the merger

Long title of the Bill

35. The Bills Committee notes that while the merger exercise aims to
address the concerns under the five parameters set out by the Government in
February 2004, the purpose of the Bill is to provide for the necessary legal
framework for the merger while many of the details in addressing issues under
the five parameters are dealt with in the IOA. Some members have raised
concern about the way the long title of the Bill is drafted. According to the long
title of the Bill, one of the purposes of the Bill is "to provide for the regulation
(other than in relation to any fare payable for using any railway service or bus
service operated by the MTRCL) under MTRO of the operation by MTRCL of
certain railways and certain bus services in addition to the MTR, including all
aspects of safety concerning those railways". These members consider that
the use of an exclusionary clause in the long title might have the effect of
preventing Legislative Council ("LegCo") Members from proposing
amendments relating to the regulation of any fare payable for using any railway
service or bus service operated by MTRCL. They have therefore requested that
the long title of the Bill should be examined to see whether the long title, as
drafted, is inconsistent with the Basic Law.

36. In this respect, the legal adviser to the Bills Committee advises that
the use of an exclusionary clause in the long title of the Bill may be regarded as
an alternative way to set out the purpose of a bill and such use is not prohibited
under the Basic Law or the Rules of Procedure of the Council. The Legal
Adviser is of the opinion that it would seem that no issue of inconsistency with
the Basic Law should arise from the way the long title of the Bill is drafted.

Grant and extension of franchise (clause 6 and clause 7)

37. The present franchise of MTRCL does not cover the right to operate
KCR railways. Clause 6 of the Bill amends section 4 of MTRO to expand the
scope of MTRCL's franchise to cover the operation of the KCR system, and to
reset the duration of the franchise to run for an initial period of 50 years from
the Merger Date (subject to any extension). Clause 7 amends section 5 of
MTRO to provide that the operation by MTRCL of bus services in connection
with the North-west Railway within the meaning of KCRCO is a relevant
consideration in any recommendation made by the Secretary for the
Environment, Transport and Works ("the Secretary") as to whether the
franchise should be extended.

38. The Bills Committee has examined the legal basis of granting a
franchise to MergeCo for a period of 50 years, which would extend beyond the
timeframe stipulated in Article 5 of the Basic Law that the previous capitalist
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system and way of life in Hong Kong should remain unchanged for 50 years
from 1997. The Administration's explanation is that Article 5 of the Basic
Law does not set a deadline of 50 years for any specific arrangement or
measure that is practised in the Hong Kong Special Administrative Region
(HKSAR). Nor does it stipulate that the previous capitalist system or the way
of life shall change after 2047. The net effect is that the Basic Law does not
place any restriction on the duration of a railway franchise. Besides, the
existing railway franchise of MTRCL which was granted in 2000 through the
enactment of the MTRO also has a 50-year duration which ends beyond 2047.

Suspension, revocation and expiry of franchise (Clauses 11 to 15)

39. The Bills Committee notes that there are existing provisions in the
MTRO to provide for the revocation and suspension of franchise. The
Administration proposes that these provisions should continue to apply, subject
to certain modifications to cater for the expanded scope of the franchise as well
as some new arrangements that arise from the service concession arrangements
as set out below:

(a) At present, the franchise can be revoked (section 18) or suspended
(section 15) by the Chief Executive in Council on specified grounds
as prescribed in MTRO. The Bill contains provisions to stipulate
that the grounds for franchise suspension would in future also cover
relevant matters concerning the operation of the KCR railways. The
grounds for franchise revocation would in future cover relevant
matters concerning the operation of the KCR railways as well as
substantial failure by MergeCo to comply with an obligation under the
Service Concession Agreement which has certain significant
consequences such as endangering passenger safety.

(b) In view of the service concession arrangement to enable MergeCo to
use KCRC assets to operate the KCR railways after the rail merger,
the Bill contains provisions to stipulate that in future a major default
by MergeCo in fulfilling three specified obligations in the Service
Concession Agreement with KCRC (viz. payment default, breach of
the restrictions against disposals or the creation of security) would
trigger procedures for revocation of the part of franchise as it relates
to the KCR railways. MergeCo would retain the part of franchise as it
relates to the MTR in this situation, provided that there is nothing
untoward in the operation of those railways that would trigger the
procedures for revocation of the whole franchise as mentioned in
sub-paragraph (a) above.

(c) There are existing provisions to enable Government to take possession
of assets for the operation of the MTR upon franchise revocation,
suspension or expiry and to provide for the liability of Government to
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(d)

(e)
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pay compensation to MTRCL under specified circumstances for the
assets so possessed. Such arrangements would continue to apply to
MTRCL’s assets used for MTR operation which are taken possession
by Government, whilst as agreed with MTRCL in the merger
negotiations, there would be a separate compensation regime for the
Concession Assets and their improvement and replacements etc. so
taken possession of to be specified in the IOA. The Bill contains
corresponding provisions to set out the liability of Government to pay
compensation for the taking possession of Concession Assets and
their improvement and replacement etc. for the operation of the KCR
system. The amount of compensation will be calculated in accordance
with the provisions of the IOA.

Upon progressive integration of the MTR and KCR systems in future,
there would be assets used for the operation of both the MTR system
and the KCR system (Common Assets). The Bill contains provisions
stipulating that there shall be arrangements to enable Government to
use the Common Assets which belong to MTRCL and which
Government has not taken possession of upon franchise revocation,
suspension or expiry. Correspondingly, there are provisions in the Bill
for MergeCo, upon revocation of the franchise as it relates to the KCR
railways or suspension of part of the franchise, to use those Common
Assets which belong to KCRC and have been taken possession of by
Government. Arrangements for the use of the Common Assets would
be set out in the [OA.

The existing MTRO requires MTRCL to maintain a proper and
efficient service and stipulates that in approving an extension of
MTRCL’s franchise, the Chief Executive in Council needs to be
satisfied that the Corporation is capable of maintaining a proper and
efficient service. Since MergeCo would be operating KCRC bus
service within the North-west Transit Service Area ("TSA bus
service") in addition to the MTR and KCR , the Bill contains
provisions which make it clear that where MergeCo operates the TSA
bus service during the concession period, it must ensure that such
service is operated properly and efficiently.

The Bills Committee has examined the appropriateness of defining

the meanings of substantial failure by MergeCo to discharge an obligation
under the Service Concession Agreement or the IOA, and a major breach by
MergeCo of the Service Concession Agreement which will be regarded as a
default under the franchise. = The Administration has pointed out that the [OA
already states clearly the safety requirements and minimum performance level
for the services to be provided. The Administration would take these into
account as well as all relevant factors in assessing whether MergeCo is in
default under the franchise on a case by case basis.
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41. The Bills Committee has also considered whether there is a need to
provide an objective yardstick for the term "substantial breakdown of the
service". The Administration advises that this reference is contained in an
existing provision in MTRO. Since section 16 of MTRO sets out the
conditions which would lead to a serious consequence of franchise revocation,
it is appropriate to qualify that the service breakdown must be "substantial"
before triggering the procedures for franchise revocation. Whether or not a
service breakdown is "substantial" is to be decided according to the fact of each
case.

42. The Bills Committee has requested the Administration to set out its
policy intent and factors to be taken into account when determining whether a
particular incident would be construed as a substantial failure or substantial
breakdown of service by MergeCo when the Bill resumes Second Reading
debate on 6 June 2007.

Employment-related matters (the new section 52D)

43. The Bill contains specific provisions for transferring the employment
contracts of all serving KCRC staff at the time of the rail merger to MergeCo
with continuity of their existing retirement benefits and for dealing with other
employee-related issues. The purpose is that upon the Merger Date:

(a) all serving staff of KCRC immediately before the Merger Date would
be deemed to be employed by MergeCo from the Merger Date; and

(b) the rights and liabilities to which KCRC was entitled or subject before
the date of the rail merger under employment contracts entered into
with KCRC and under the prevailing retirement schemes relating to
KCRC staff would be vested in MergeCo on that date so that, among
other things:

(1) the vested employment contracts would be construed from
the Merger Date as if MergeCo had been a party thereto
instead of KCRC, as the case may be; and

(i1) each vested employment contract would be deemed for all
purposes to be a single continuing employment.

44, The Bills Committee notes that some members of the Bills Committee
hold a strong view about the continued application of the KCRC's variable pay
scheme after the rail merger. Concerns have been raised that notwithstanding
the incidents such as the East Rail underframe equipment mounting cracks and
the West Rail voltage transformer fire incident as well as the incidents and
delays involving the railway systems that occurred from time to time in the past
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few years, the Managing Board of KCRC still considered that payment of
variable pay for 2006 should not be influenced by these spate of incidents.
These members have called on the Administration and KCRC to repeal the
application of the variable pay scheme before the rail merger; otherwise, all
these employment contracts with the terms relating to the variable pay scheme
would be deemed to be effective at the time of the rail merger.

Application of certain laws to MTRCL and KCRC

45. The Bills Committee has examined the scope of exemption granted
under section 54 of MTRO and section 35 of KCRCO to see if there is a need
to align the provisions therein after the rail merger.

46. Section 54 of MTRO and section 35 of KCRCO stipulate the scope of
exemptions granted to MTRCL and KCRC under the Buildings Ordinance
("BO") (Cap 123) and the Public Health and Municipal Services Ordinance
("PHMSQ") (Cap 132). In respect of PHMSO, the scope of the exemptions
granted under section 54(1) of MTRO and section 35(3) of KCRCO are as
follows:

(@) MTRCL is exempted from PHMSO provisions relating to public
toilets, whereas KCRC is not;

(b) MTRCL is exempted from provisions of the PHMSO relating to
nuisance (e.g emission of air either above or below the
temperature of external air from ventilation outlets) and
obstruction to scavenging or conservancy operation, whereas
KCRC 1is not. The difference is mainly because MTRCL’s
operations are primarily in the congested urban areas whereas
KCRC'’s have been in the rural areas; and

(c) the exemption provisions in PHMSO regarding the regulations
related to advertising and signs erected on the railway or railway
premises are broadly the same under MTRO and KCRCO.

47. The Bills Committee notes the Administration's view that the
exemption from the provisions regarding public toilets of the PHMSO would
continue not to apply to the KCRC Railways. To maintain the status quo, the
Administration will introduce a Committee Stage amendment (CSA) to the Bill
to clearly stipulate that during the concession period, section 54(1) of MTRO
(insofar as it relates to sections 3 and 4 of Schedule 2) does not apply in
relation to any part of the franchise relating to the KCRC Railways.

48. Regarding exemption from provisions of the PHMSO relating to
nuisance, the Administration has pointed out that in recent years, KCRC has
further expanded into the urban areas with the construction of East Tsim Sha
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Tsui Station and Kowloon Southern Link project and therefore the relevant
exemption currently applicable to the MTR should in future also apply to the
KCRC Railways. Nevertheless, this does not mean that railway
construction would be exempted from the stringent requirements set by the
relevant authority.

49. In respect of BO, the Administration advises that the scope of
exemption mentioned in sections 54(2) and (3) of MTRO and section 35(1) of
KCRCO are the same. They provide that the Building Authority, having regard
to the exceptional nature of buildings and other works connected with the
operation or construction of the railway, may exempt those works from the
provisions of BO.  The Administration further points out that the exemption
in respect of BO is only applicable to approval and related procedures under
BO. The design and construction of all railways are subject to the regulation
and approval of a committee comprising relevant government departments. As
advised by the Buildings Department, the two corporations have to comply
with the health and safety standards stipulated in BO in the railway design and
construction works and do not have any special exemptions in this regard. On
the other hand, the Administration clarifies that there is no statutory
requirement on the provision of public toilet facilities under BO.

Names of MergeCo

50. The Bills Committee notes that prior to privatization, the names of the
Corporation is "Mass Transit Railway Corporation (7 &% % [N % F])".
Upon privatization, the names of the entity have been changed to "MTR
Corporation Limited (Fyg ¢ | [t F{J)". In the context of the Bill, the Chinese
name of the Corporation is proposed to be changed to “Fﬁ PG E L fil”

upon merger whereas the English name will remain unchanged.

51. The Bills Committee has expressed concern about the confusion
caused by the adoption and use of different names in the ordinances. It has
urged the Administration to ensure that proper references to the names of the
Corporation are used in the relevant ordinances. For clarity purposes, the
Administration will introduce CSAs relating to the change of the Chinese name
of the Corporation upon merger and the interpretation of the various references
to the names of the Corporation to reflect the change of names from
privatization to the rail merger.

Treatment of other KCRC contracts, licences, permits, etc.

52. The Bills Committee notes that some of the KCRC’s contracts relate
to the operation of KCRC'’s railway and bus services, such as maintenance
contracts. Certain rights and liabilities under these contracts would need to be
transferred to MergeCo in order to enable MergeCo to operate the KCRC
services. The Bills Committee takes note of the technical provisions for
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vesting the relevant rights and liabilities in the contracts which fall to be
exercised or performed by KCRC on or after the merger in MergeCo as well as
a waiver clause which would waive any conditions contained in the relevant
KCRC contracts that prohibit such vesting.

Proposals to amend the KCRCO

53. The Bills Committee notes that after the rail merger, KCRC would
cease to operate railway and bus services while it would retain certain

administrative, accounting and treasury functions. The following changes to the
KCRCO would be required:

(a) to empower KCRC to grant the right to MTRCL to use KCRC assets
for operation of the KCR railway and bus services by way of a service
concession and, in connection with the service concession, to dispose
of its assets;

(b) to make it clear that KCRC shall not exercise its power under the
KCRCO to operate railway and bus services nor to construct new
railways during the concession period;

(c) to make it clear that KCRC 1is not required to appoint a Chief
Executive Officer during the concession period;

(d) to make consequential change to the composition of the Managing
Board to take into account the proposal in sub-paragraph (c) above;
and

(e) to change the quorum of the Managing Board from five to a simple
majority of the members of the Managing Board during the concession
period, as the size of the Managing Board of KCRC is expected to be
downsized during the concession period when the corporation would
have no transport operation function.

Part 111: Powers and obligations of MergeCo and the Government under
thelOA for the operation of the two railway systems

Fare Regulation

54. At present, both MTRCL and KCRC have fare autonomy, and they
set their fares in accordance with prudent commercial principles, having regard
to, inter alia, economic conditions, competition from other transport modes and
whether the services are value for money. In the context of the rail merger
exercise, MTRCL and KCRC have agreed that MergeCo would adopt a
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formulaic approach for determining future fare adjustments to replace fare
autonomy. The fare adjustment mechanism (FAM) after the rail merger would
be based on the following formula :

Overall fare adjustment rate = 0.5 *ACCPI + 0.5 *AWage Index -
Productivity Factor

where ACCPI is the change in the composite Consumer Price Index and AWage
Index is the change in Nominal Wage Index (Transport Sector). Both indices
are published data of the Census & Statistics Department. The productivity
factor would be a pre-agreed fixed number. It would be set at 0.1% starting
from the 6" year of the rail merger.

55. Under the proposed FAM, fares would be reviewed and adjusted on
an annual basis. There would be a trigger mechanism under which overall fare
reduction or increase of less than 1.5% would be carried over to the next annual
fare review. The overall fare adjustment rate calculated from the formula
would apply to the fares of MergeCo as in one basket. However, MergeCo
may determine the rate of adjustment of individual railway fares which shall be
within the range of + 10 percentage points from the overall fare adjustment rate
("the permitted range") provided that the adjustment rate of weighted average
fare of all individual fares must be equal to the overall fare adjustment rate
derived from the FAM formula and that there shall be no increase of any
individual railway fares if the overall fare adjustment rate is negative.

56. The Bills Committee notes that fares of all existing and new railway
lines on the integrated MTR/KCR network (other than the Airport Express Line,
Tung Chung Cable Car, intercity and freight services, promotional fares and
those new railway lines which are not natural extensions of the MTR or KCR
railways and are not intended for the use of daily commuters for domestic
travel) as well as the fares of Light Rail and TSA bus service will be subject to
the FAM (i.e. Controlled Fares).

57. The Bills Committee has examined the control mechanism for
ensuring the accuracy of calculations under the FAM. The Administration has
advised that under the IOA, MergeCo shall, in each year and at its own cost,
appoint two independent third party experts for the purpose of certifying
whether the decision of MergeCo on the adjustments to Controlled Fares in the
relevant year complies with the FAM. Unless the FAM dictates that there
shall be no adjustment to the Controlled Fares in a particular year, MergeCo
shall at its own cost appoint an additional independent expert for the fare
review in that year. The selection of one of the independent experts shall be
subject to Government's agreement.
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Adjustment of individual fares within the permitted range

58. The Bills Committee notes that there are strong views among
members on the proposal to allow MergeCo to adjust individual fares within
the range of + 10 percentage points from the overall fare adjustment rate under
the proposed FAM. Members are concerned about the uncertainty created by
the proposed flexibility which would render the FAM no longer transparent and
objective. They are also worried that passengers in remote areas where
competition is not keen would be subject to a higher rate of fare increase. In
the extreme case, the gap between individual fares after applying the flexibility
of £10 percentage points from the overall fare adjustment rate can be as high as
20%. This will give rise to social discord. The Bills Committee has therefore
requested the Administration to reduce the scope of flexibility granted to
MergeCo for adjusting the rate of fare increase/decrease for individual fares
from the overall adjustment rate to +5 percentage points. Some members
even consider that it is unfair to allow MergeCo to compete with other public
transport services through such predatory marketing practices, and hence, the
flexibility granted to MergeCo to adjust individual fares should be repealed.

59. The Administration has advised that as part of the overall merger
package, the existing fare autonomy of the two railway corporations will be
replaced with the FAM upon implementation of the rail merger. Fares of
MergeCo would be adjusted according to a direct-drive formula which is linked
to changes in consumer price index and wage index as well as a pre-determined
productivity factor. As compared with the existing fare autonomy, the FAM
would restrict MergeCo’s discretion to increase its fares and mandate MergeCo
to reduce fares under specified circumstances. The overall fare adjustment rate
by MergeCo would be capped at the overall fare adjustment rate derived from
the FAM formula, i.e. the adjustment rate of weighted average fare of all
individual fares must equal to the overall fare adjustment rate derived from the
FAM formula. The FAM itself has already ensured that MergeCo would not
obtain additional financial benefits even if it decides to exercise flexibility in
adjusting individual fares at different rates within the permitted range.
Besides, the railways face keen competition from other public transport
services. MergeCo needs to be able to cope with market changes. It is
therefore necessary that MergeCo should be able to retain certain flexibility in
adjusting individual fares. In the course of determination, MergeCo must take
into account public affordability of its fares, otherwise its passengers would
switch to other modes which would not be in MergeCo’s own interest. From
a practical point of view, given that railway fares are set to the nearest of $0.1
and $0.5 for Octopus and single journey tickets respectively, it is not
practicable to require MergeCo to adjust all individual fares by the same
overall adjustment rate across the board.

60. The Administration also advises the Bills Committee that flexibility
for different adjustment rates to individual fares is not unique to the railway



-20 -

corporations, and there were cases in past years where the actual adjustment
rates of individual franchised bus routes deviated from the overall approved
fare adjustment rate by more than +10 percentage points.

61. To address members' concerns, the Administration advises that after
further discussion with MTRCL, the degree of flexibility granted to MergeCo
to adjust individual fares by not more than + 10 percentage points will be
revised to £ 5 percentage points from the overall fare adjustment rate. The
Bills Committee notes that some members welcome the revised proposal,
whilst some other members take the view that the permitted range of flexibility
should be reduced further and the Administration and MergeCo should monitor
the situation to ensure that long-haul passengers in Tin Shui Wai, Tuen Mun,
Yuen Long and Tung Chung would not be adversely affected as a result of
applying the flexibility to adjust individual fares within the permitted range.

Suggestions to refine the fare regulatory framework

62. The Bills Committee has examined various proposals put forward by
members to refine the fare regulatory framework after the rail merger. Some
members acknowledge that the replacement of fare autonomy by a FAM is an
improvement, whilst some consider that MergeCo should use part of the profits
from property development to set up a fare stabilization fund to moderate the
rate of fare increase and some others consider that railway fares should be
subject to the approval of LegCo or the Executive Council. There are also
suggestions that MergeCo should consider other factors such as prevailing
economic conditions, its operating environment and public affordability before
determining the rate of fare increase or decrease under the FAM, or imposing a
cap on the rate of fare increase.

63. The Administration and MTRCL have advised the Bills Committee
that railway development is highly capital intensive, not only during the initial
construction phase of the rail infrastructures but also throughout the life of the
operation. To ensure long-term sustainability for provision of safe and quality
passenger service and also to meet the demands of a listed company, MTRCL
needs to earn a commercial return.  For a new railway project that will benefit
the public but will not be financially viable, there is a funding gap to be bridged.
The granting of property development rights is a way for bridging the funding
gap of new railway projects. The funding through property development
rights has enabled MTRCL to meet the high capital costs of the rail
infrastructures whilst keeping fares affordable. The prevailing fare structure
has always been used as the basis for the calculation of funding gap
requirement and correspondingly the amount of property rights granted to
MTRCL as the Government's means to providing funding. In other words, for
railway projects where property rights were granted, the initial fares of the new
railways concerned have already taken into account the expected property
profits. Given that the profits from property developments arising from the
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application of the rail-and-property model for railway development have been
taken into account in the setting of the initial fares of the relevant railways,
using such profits to set up a fare stabilization fund under the FAM would have
the effect of double-counting the property development profits.

64. The Bills Committee has also explored the feasibility of subjecting
fare adjustments to the approval of the Chief Executive in Council or LegCo.
MTRCL has advised that in view of the drastic change from fare autonomy to
price regulation by FAM, they do not agree to subject fare adjustments of
MergeCo to approval by Government or LegCo. It also considers it
inappropriate to impose an artificial cap on the overall fare adjustment rate.
According to MTRCL, fare levels after the rail merger would be adjusted
according to a formula which is linked to changes in consumer price index and
wage index as well as a pre-determined productivity factor. These indices are
objective and transparent. In general, this formula can reflect economic
conditions in Hong Kong and affordability of the public. The addition of other
factors for consideration would be inconsistent with the regulatory approach of
adopting a direct-drive fare adjustment formula.

65. MTRCL has also referred to the submission put forward by Professor
RIDLEY of Imperial College, London on the merits of the proposed FAM.
Professor RIDLEY is of the view that "The formula, by allowing an automatic
annual adjustment, protects the interests of the workforce of the metro by
providing income that can support fair wages, protects the legitimate interests
of shareholders who receive a fair return on the capital they provide, protects
the interests of taxpayers by giving strong management incentives to deliver
efficiency, and protects the interests of the travelling public against unjustified
fares increases...... Therefore, in order to facilitate stable business decisions by
the metro to deliver sustained, long-term service quality, it is essential that the
agreed formula for annual adjustments in fares is adopted automatically and in
full."

66. The Bills Committee has also examined whether the Government
would have measures to influence the decision of MergeCo in respect of fare
increase in case of special circumstances such as serious economic downturn.
The Administration has pointed out that there is already a mechanism which
provides for the handling of very special circumstances that affect public
interest. Under MTRO, the Chief Executive in Council has power to give
direction to MTRCL in relation to any matter concerning the franchise if he
considers the public interest so requires. There is no specific restriction on the
scope of such direction. MTRO also stipulates that the Government is liable
to pay compensation to the Corporation for loss or damage sustained by the
Corporation arising from its compliance with the direction.

67. Regarding consultation with LegCo on fare-related matters after the
rail merger, the Administration points out that there is also a provision in the
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IOA requiring MergeCo to notify the Panel on Transport of LegCo in writing
before implementation of fare adjustment. @MTRCL has advised that
MergeCo would be prepared to attend meetings of the Panel on Transport of
LegCo to answer questions on fare adjustment.

Hypothetical application of FAM

68. The Bills Committee has examined the hypothetical changes of
railway fares over the past 22 years by applying the FAM formula to see how it
works. The Bills Committee notes the Administration's view that it is not
appropriate to artificially apply the fare adjustment formula retrospectively as if
it had been agreed for application at that time, which it was not, and compare
the hypothetical result with the actual fare increases in the past period.
According to the Administration’s rough analysis on the hypothetical
calculations for different time periods (Appendix II to LC Paper No. CB(1)
258/06-07(01)), the FAM would have resulted in :

(a) overall reduction in fares by 0.5% or 5.7%, as compared to actual
cumulative increase of 13.8% in railway fares during the last 10 years;

(b) lower cumulative fare increase rate than actual during the last 15
years;

(c) fare increase rates comparable to the actual during the last 18 or 22
years; and

(d) similar results are obtained if the calculations are based on simple
average rate of fare adjustments per annum over the relevant time
periods.

Determination of the productivity factor under the FAM

69. The Bills Committee has examined the basis for determining the
productivity factor under the FAM. According to the Administration, there is
no single authoritative methodology recognized internationally for measuring
productivity of the railways. This is due to special characteristics of the railway
industry which involves heavy investment and long payback period. If the
Administration adopts the same approach used for calculating the productivity
gain of the franchised bus industry in Hong Kong to measure the productivity
performance of the railway industry, it would yield a negative result of —2.6%
per annum. The net effect is that this would amplify future fare increases or
decrease the level of fare reduction. This would not be in the interest of the
travelling public. Under the proposed FAM formula, the productivity factor
would be set at a positive value of 0.1%, which would have the effect of
moderating future rail fare increase (or increasing the level of future rail fare
reduction, as the case may be) by 0.1%. In considering that MergeCo would
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return the benefits of the merger synergies to passengers through fare reduction
immediately upon the merger before the expected synergies take full effect, the
productivity value of 0.1% would take effect starting from the 6™ year of the
merger.

Fare reduction package

70. In the context of the rail merger, a fare reduction package is proposed
as an integral part of the FAM. According to the Administration, the fare
reduction package is made possible due to the synergy that could be brought
about by the merger. MergeCo will reduce the railway fares immediately
from the first day of the merger as follows:

(a) abolition of second boarding charge ranging from $1 to $7;

(b) further global fare reduction of $0.20 for all Octopus card users
paying full fares;

(c) an extra $1 reduction for medium/long distance journeys charging
$12 or above;

(d) for all journeys charging $12 or above, if (a), (b) and (c) above
when combined result in less than a 10% reduction, there would be
a further reduction to achieve a minimum of a 10% reduction for
all these journeys; and

(e) for all journeys charging between $8.50 and $11.90, if (a) and (b)
above when combined result in less than a 5% reduction, there
would be a further reduction to achieve a minimum of a 5%
reduction for all these journeys.

71. MergeCo will also provide a concessionary fare of $2 per trip in the
first year after the rail merger for senior citizens travelling on the railway
network on Sundays and public holidays. The existing student fare discount
would be maintained, i.e. students would continue to enjoy half fares when
travelling on MTR.

Effective period of fare reduction

72. The Bills Committee has expressed grave concern that railway fares
could be adjusted upwards in accordance with the FAM shortly after the rail
merger, notwithstanding the proposed fare reduction on Day One of the merger
and the undertaking given by the two railway corporations not to increase their
fares for two years starting from April 2006. Members are concerned that as
the two railway corporations have not reduced their fares during the past
deflationary period, there is already room for them to reduce railway fares, not
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to mention the fact that they are making profit each year. In order to enable
the travelling public to enjoy a longer period of fare reduction, they consider
that the two-year commitment not to increase railway fares should count from
passage of the Bill instead of the signing of the MoU (i.e. April 2006). To
this end, the Bills Committee has passed a motion strongly requesting the
Government to seek an agreement with the two railway corporations to reduce
railway fares immediately, and to formally activate the FAM, which allows for
increase and reduction in railway fares, two years after the passage of the Bill.

73. The Administration advises that the proposed fare reduction which
amounts to an annual saving of $600 million for the public is made possible
only because of synergies to be achieved as a result of the merger. The two
corporations have estimated that the synergies arising from the merger is only
$450 million per annum. In other words, the revenue foregone due to fare
reduction from the first day of the merger has already exceeded the estimated
amount of potential synergies.

74. MTRCL also points out that it has already made considerable
concession by agreeing to replace fare autonomy with FAM upon merger. By
reason of the on-going discussion of the rail merger, the Corporation has frozen
its fares for more than three years since February 2004. MTRCL has
indicated that it is very difficult for the Corporation to absorb the impact of a
prolonged period of fare freeze following the proposed fare reduction on its
operation. Further, rail transport fares are already at a very competitive level
before any fare reductions proposed upon implementation of the merger.

75. After several rounds of discussion between the Administration and
MTRCL, MTRCL finally offers to extend the effective period of its
commitment not to increase fares from April 2008 to June 2009 on the basis
that the rail merger will be implemented.

Scope of the fare reduction package

76. The Bills Committee has examined why the proposed fare reduction
would only apply to domestic MTR and KCR railway lines but not fares of the
Airport Express Line (AEL) and Lo Wu as well as the Light Rail (LR) services.
The Bills Committee notes that Tuen Mun and Yuen Long District Councils
have expressed grave concern about the Administration's proposal to exclude
the LR services from the fare reduction package. The Bills Committee has
urged the Administration and the two railway corporations to review the matter,
and to increase also the rate of fare reduction to benefit the travelling public.

77. According to the Administration, in the light of the potential synergies
arising from the rail merger, the travelling public will get immediate benefit out
of the rail merger. The objective of the fare reduction package is to benefit
local commuters in domestic travels. For AEL service, it is not used by
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commuters as a form of daily travel, whereas airport workers who are frequent
users of AEL are already provided with substantial discount. As regards Lo Wu
service, its main service target is different from the domestic railway services.
There are historical reasons to maintain a different fare structure of the Lo Wu
service which helps maintain a relatively low fare levels for the East Rail
service between Sheung Shui and Tsim Sha Tsui (and Tsim Sha Tsui East now).
Reduction of Lo Wu fares would have a negative impact on the East Rail
domestic fares which would affect over 660,000 daily commuters and would
also adversely affect the financial position of MergeCo.

78. Regarding the LR system, the Administration points out that it has
been in deficit requiring cross-subsidization from KCRC’s other operations.
There is little scope for fare reduction which would affect the sustainability of
the LR system. Besides, it is noted that nearly one-third of LR passengers are
already enjoying free service for interchange with West Rail, and frequent LR
users can benefit from the "Light Rail Frequent User Bonus Scheme" which
provides fare concession equivalent to about 10% fare discount. The Bills
Committee considers that as LR is the primary mode of public transport
services in the North-west TSA, there is an urgent need for the Administration
and MergeCo to review the role of LR in the overall public transport services
market and make necessary improvements so as to cater for the transport needs
of residents in the areas at affordable prices.

Concessionary schemes

79. The Bills Committee notes that some members are very concerned
about the possibility of gradual cancellation of promotional and concessionary
fares for passengers after the rail merger as this would offset the benefits
associated with the provision of fare reduction in the context of the rail merger.
The Bills Committee has requested the two railway corporations to give an
undertaking not to cancel the promotional and concessionary fares, and
consider introducing new concessionary monthly ticket schemes for the benefit
of the travelling public.

80. The two railway corporations have pointed out that they have
introduced a number of fare concessionary schemes over the past few years in
the light of the overall economic environment of Hong Kong, their marketing
strategy and passenger demand so as to lessen the burden of the travelling
public. These include MTR Fare Savers in many districts, East Rail/West Rail
One-Month Pass, West Rail Discovery Pass, East Rail/West Rail travel package,
Child/Senior Citizen $2 special concession on West Rail on Saturdays, Sundays
and public holidays, and other inter-modal discounts for interchange. The two
corporations have indicated that the fare concessionary schemes would
continue to be reviewed regularly in the light of market conditions and
passenger demand. The Administration also advises that according to the
spirit of free enterprise, it will be the commercial decision of railway
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corporations as to whether they will offer concessions.

81. The Bills Committee has also examined the requests put forward by
members for including a new clause in the IOA, requiring MergeCo to provide
half-fare concession to full-time students aged 25 or below, senior citizens aged
65 or above and people with disabilities (PwDs). The Bills Committee notes
that some members are of the view that as the two railway corporations are
making profits each year, they shall take the lead to fulfill their corporate social
responsibility and offer fare concessions to the above groups of passengers,
particularly PwDs. Government, being the sole owner of KCRC and the
majority shareholder of MTRCL, should also exercise its influence in the
respective Management Boards to request the two railway corporations to offer
concessionary fares to PwDs.

82. The Administration advises that through its discussion with MTRCL
on the rail merger, MTRCL has agreed to continue retaining existing half-fare
concession for student passengers using MTR service and half-fare concession
for senior citizens using MTR and KCR services after the rail merger. MTRCL
however has advised that fare concessions are their own initiatives and thus it
1s not appropriate to stipulate this as a requirement in the IOA. The Bills
Committee notes that MTRCL does not agree to add the proposed new
provision in the IOA.

83. Regarding the provision of concessionary fares to PwDs, the
Administration has pointed out that public transport services in Hong Kong are
provided by the private sector under prudent commercial principles without
Government subsidy. Should the Government make it mandatory for the
operators to offer any particular fare concession, the income of the operators
may drop which would pose pressure for fare increase. This would not be in the
interest of the public. The Administration is aware of members' concern about
the matter and is presently considering ways to take forward the matter in
collaboration with the Health, Welfare and Food Burecau. The Administration
would continue to discuss the matter with the Subcommittee to Study the
Transport Needs of and Provision of Concessionary Public Transport Fares for
Persons with Disabilities. As a means to assist the PwDs to access the MTR,
MTRCL has stressed that they have put into considerable resources in
improving station facilities. Over $400 million has been spent on retrofitting
new station facilities and a further $100 million will be committed for the next
five years.

Safety and service requirements

84. The Bills Committee notes the concerns expressed by members that as
the railway network in Hong Kong is continuously expanding with part of the
railway systems starting to age, and in view of the recent serious railway
incidents such as the East Rail underframe equipment mounting cracks and the
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West Rail voltage transformer fire incident as well as the incidents and delays
involving the railway systems that occurred from time to time in the past few
years, which have aroused public concern about the safety of railway
operations, the Government should strengthen its supervision of the two
railway corporations and adopt a series of new measures, in order to safeguard
the safety of the public and ensure that the railway systems are capable of
providing efficient, effective and safe services. To this end, the Bills
Committee has examined the following suggestions put forward by members:

(a) including the number of hours of service disruptions or delays
resulting from railway incidents, the number of affected passengers
and the number of the resultant casualties as factors to be
considered when assessing annually whether the services of the
railway corporations have attained the required standards;

(b) introducing a demerit points system for situations such as
disruptions, delays and system failures in train services, and setting
objective and clear standards for the service performance of the
railway corporations;

(c) expanding the current staff establishment and powers of Hong
Kong Railway Inspectorate to enable them to make assessments
and propose improvement measures on the various safety issues of
the railway systems (including daily maintenance, system safety,
train operations, etc);

(d) requiring the railway corporations to provide radio reception
services along all the railways (including the tunnels), so as to
ensure that the public can obtain information on railway incidents
and emergency arrangements more promptly; and

(e) requesting the railway corporations to install screen doors or
automated gates at the platforms of all railway stations so as to
ensure the safety of passengers.

85. The Administration advises that at present, the safe and efficient
operation of the MTR and KCR railways are regulated under the MTRO and
KCRCO and the OA signed between Government and MTRCL. HKRI is
responsible for monitoring railway safety, while the Transport Department is
responsible for monitoring the performance of railway services. After the
merger, all the relevant provisions in the existing OA would be retained in the
IOA with suitable modifications to cover the regulation of both the MTR and
the KCR railways. The Administration further advises that there are clear
Performance Requirements stipulated in the IOA and that the level of a number
of Performance Requirements would be uplifted after the rail merger.
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86. The Administration advises that MTRCL and KCRC have already
installed a special broadcasting system in their respective railway to enable
direct communication between train drives and passengers as necessary.
MTRCL also advises that the corporation is studying the installation of
Automatic Platform Gates (APGs) at above-ground MTR stations.

Performance Requirements (Clause 4 of the IOA and sections 9 to 14 of
MTRO)

87. The Bills Committee notes the Administration's views that under the
existing legislation and OA, MTRCL 1is required to meet a set of
pre-determined performance requirements, which are objective and transparent.
A set of comprehensive and objective mechanism for monitoring railway
performance is already in place, which requires continuous review and
improvement from the railway corporations so that the services provided can
meet changing needs.  Currently there are three main performance
requirements that relate to the monitoring of service performance of railway,
viz. Train Service Delivery, Passenger Journeys On Time and Train Punctuality.
They are scientific and objective measurements, which have taken into account
fully and comprehensively the impact of railway incidents of different nature
on train services, since the nature, duration and the timing of the incidents (e.g.
whether they occur during peak hours) will have different levels of impact. The
relevant requirements are set in accordance with international practices and are
set at levels higher than international levels.

88. On the suggestion to introduce an additional performance indicator on
train service disruptions, the Administration's view is that the existing
Performance Requirements are commonly-used international standards and that
Hong Kong should not deviate from them by adopting other not proven or
well-tested service indicators. It is only through the international standard that
the Administration and the two railway corporations can measure Hong Kong’s
performance against other systems. Moreover, having a train service disruption
indicator may inadvertently create pressure on the frontline staff in incident
recovery due to the risk of being sanctioned for service delay, thereby affecting
railway safety and quality of services.

89. The Administration further points out that the existing Performance
Requirements measure the overall railway performance in a comprehensive,
objective and transparent manner. For instance, if there are frequent railway
incidents causing delays and slippage of train schedule, it would be reflected in
the performance in Train Service Delivery and Train Punctuality. Furthermore,
if more incidents occurred during peak hours, it would have more significant
effect on Passengers Journey On Time since there are a larger number of
passengers during that period.

90. In case of non-compliance with the Performance Requirements, the
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Administration advises that it could issue verbal or written warnings and
require improvements from MergeCo or even impose financial penalty, or
revoke the franchise if MergeCo is in substantial failure to comply with these
requirements under the relevant legislation.

91. At the request of the Bills Committee, the Administration agrees to
amend the IOA to require MergeCo to provide information to LegCo
concerning any failure by MergeCo to meet any Performance Requirement and
to advise the actions it has taken, are being taken or proposed to take to
improve its performance within one month after the Commissioner for
Transport has assessed a failure by MergeCo to meet any Performance
Requirement during the operating period.

Customer Service Pledges (Clause 4.12 of the |OA)

92. The Bills Committee notes that apart from the Performance
Requirements which set out the standards of performance MergeCo has to meet
during the operating period, MergeCo shall establish and publish on an annual
basis Customer Service Pledges. Customer Service Pledges however are
voluntary targets and intentionally set at a higher level with a view to providing
the best service quality to its passengers. Failure to comply with any of the
Customer Service Pledges will not be subject to any penalty. The Bills
Committee considers that MergeCo should take appropriate follow-up action
should it constantly fail to meet the Customer Service Pledges. After taking
into account MTRCL's elucidation and members’ views, the Administration
agrees to amend the relevant clause of the IOA to require MergeCo to explain
any failure by the corporation to meet any Customer Service Pledge when
publishing the actual performance and to provide information on the actions it
has taken, or proposed to take to improve its performance.

Intercity passenger service and freight service (Clause 17 of the IOA)

93. The Bills Committee has examined why the intercity passenger and
freight service are not subject to the same set of Performance Requirements and
Customer Services Pledges for domestic service.

94. According to the Administration, intercity railway services are
cross-boundary railway services provided jointly by KCRC and various railway
authorities in the Mainland. Relevant arrangements for intercity railway
services are worked out under mutual agreements between KCRC and these
railway authorities. The situation is in certain ways similar to international
flight services provided by airlines. Since the nature and mode of operation
for intercity railway services differ from the local railway services, the
Administration considers it difficult to apply all the provisions and
requirements on local services as stipulated in the IOA to intercity railway
services.  Notwithstanding this, the proposed IOA contains provisions
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governing the arrangements of the MergeCo in respect of the safety, general
cleanliness, temperature of the compartments, ventilation and the emergency
procedures, etc. in the provision of intercity railway services.

Disruption to train services (Clause 4.1 of the |IOA)

95. Under clause 4.1.1 of the I0OA, MergeCo shall report to the
Commissioner for Transport and the Commissioner of Police, in accordance
with the notification and alert procedures agreed between the Corporation and
Government from time to time, with the least practicable delay:

(a) the emergency closure of any station or any part of the railway
during hours of operation;

(b) any anticipated emergency closure of any station or any part of the
railway that may affect the normal operation of the railway; and

(c) any interruption or delay in train service which might affect the safe
and efficient conveyance of passengers travelling or wishing to
travel on the railway.

96. The Bills Committee has examined the circumstances under which
MergeCo should report the disruptions concerned to the Commissioner for
Transport and the Commissioner of Police and noted from the Administration
that for incidents which may affect railway safety, the notification requirements
for railway corporations have already been provided for under the relevant
Regulations made under MTRO and KCRCO and supplemented by the
procedures and arrangements agreed between them and Government. Clause
4.1.1 of the IOA only serves to ensure that MergeCo would inform the
Commissioner for Transport and Commissioner of Police of service
interruptions as described in the clause, so as to enable them to monitor the
impact on passengers and to coordinate preparation for emergency support
where necessary. In view of members' concern about the matter, the
Administration agrees to amend the relevant clause to require MergeCo, in
respect of all of the circumstances set out in clause 4.1.1, to notify the media as
soon as practicable after reporting to the Commissioner for Transport and
Commissioner of Police if the situation may affect the public and such
notification will not adversely affect the safe and efficient operation of the
railway.

Measuring customer satisfaction (Clause 4.13 of the |OA)

97. Under clause 4.13.1 of the IOA, MergeCo shall develop and maintain
arrangements for measuring customer satisfaction with its railway services
(including passenger satisfaction surveys and the method and extent of
publication of the survey results). The Bills Committee considers that there is
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a need to review the design of the customer satisfaction surveys so as to gauge
the public views on how railway corporations handle a particular railway
incident and the related contingency arrangements. The railway corporations
agree to review their customers’ satisfaction surveys and other customer
feedback mechanisms with a view to effectively taking into consideration
passengers’ views obtained from these means on the way MergeCo handles
railway incidents and the related contingency arrangements.

Safety management (Clause 5 of the |OA)

98. The Bills Committee has examined the adequacy of the provisions in
the IOA to see if HKRI has the necessary authority to discharge his duties to
ensure railway safety. The Bills Committee notes that the IOA would require
MergeCo to, inter alia:

(a) design, construct, operate and maintain (as the case may be) the
railways having due regard to the safety of the railways;

(b) establish, operate and maintain a safety management system to review,
control and minimize safety risks;

(c) satisfy the HKRI that any new lines or extensions of the railways are in
all aspects safe and in sound condition to be used for carrying
passengers before commissioning;

(d) report to the Commissioner for Transport on disruptions of train
services in accordance with the agreed procedures;

(e) ensure the Commissioner for Transport has no objection to any
material modification of the train service arrangement in respect of the
hours of operation of train services and the service capacity for the core
service hours before implementing such modification;

(f) develop and maintain arrangements for measuring customer
satisfaction with its railway services (including passenger satisfaction
surveys and the method and extent of publication of the survey results);
and

(g) develop and maintain a system for handling passenger complaints and
suggestions.

Further, under the IOA, MergeCo shall employ the services of an independent
expert to review its safety management system at a regular interval of not more
than three years, or such other period as the Corporation and the Inspector may
agree from time to time.
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99. In order to ensure impartiality of the independent safety expert and to
assume a more proactive role in the selection process of the independent safety
expert engaged by MergeCo, the Administration has taken into account
members' views and agreed to stipulate in the IOA that the list of candidates for
appointment as the independent expert by MergeCo shall be subject to
agreement with HKRI. MergeCo shall also consult the Inspector on the study
brief of the review and submit report of the review to the Inspector to explain
the findings of the review.

100. Clause 5.5.1 of the IOA stipulates that the corporation shall establish,
operate and maintain a maintenance management system for the maintenance
of facilities, systems and trains to minimize safety risks as far as reasonably
practicable and insofar as the circumstances reasonably require. The Bills
Committee notes that some members are of the view that HKRI should be
acquainted with an overall view on the maintenance schedules and procedures
developed by the corporation to enhance railway safety. After deliberation,
the Administration agrees to amend the IOA to require MergeCo to provide to
the Inspector relevant documentation of the maintenance management system
referred to in clause 5.5.1 of the IOA.

101. The Administration also advises that railway safety has always been
the primary concern to Government. The Administration will continue with the
existing arrangement whereby the 7-member HKRI team will be reinforced by
seconding necessary professional and inspectorate staff from other departments
on a need basis.

Platform screen doors and automatic platform gates

102. The Bills Committee has considered the difficulties associated with
the retrofitting of platform screen doors (PSDs) and automatic platform gates
(APGs) at existing railway stations. The Bills Committee notes that MTRCL
has commenced a feasibility study on retrofitting APGs to the operational
platforms at eight at-grade or aboveground stations in the MTR system.
Regarding the retrofitting works at East Rail and Ma On Shan Rail stations,
KCRC has advised that it has conducted studies along East Rail. Initially an
automatic mechanical gap filler system will be fitted at platforms with large
gaps between a train and a curved edge. The Bills Committee notes that curved
platforms without such gap fillers pose an additional risk to boarding and
alighting passengers if PSDs were provided. KCRC will soon award a contract
for an automatic mechanical gap filler system, initially at Lo Wu station, so as
to monitor passenger acceptance before installing at other curved platforms.
With regard to LR, KCRC has pointed out that due to physical constraints and
other operational consideration, KCRC has no plan to retrofit PSDs at LR
stations.
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Radio reception on board MTR trains

103. The Bills Committee has requested MTRCL to consider providing
radio reception or upgrading its information dissemination system on board its
trains so as to provide passengers with the latest news and information about
railway incidents. The Administration has advised that MTRCL has installed
a special broadcasting system to enable direct communication between train
drivers and passengers. To enhance passenger service, MTRCL has recently
rolled out 3G coverage across its network. Passengers can obtain information
on news through the relevant internet service. MTRCL will also introduce WiFi
service at platforms and concourses of 16 MTR stations in the latter half of
2007, enabling passengers to receive radio and TV services through wireless
internet access.

104. The Bills Committee has urged MTRCL to examine further measures
to enhance in-train dissemination of information to passengers and report to the
Subcommittee on Matters Relating to Railways in six months' time. The Bills
Committee has also requested the Administration to make it clear its stance in
respect of the provision of radio reception on board MTR trains when the Bill
resumes Second Reading debate on 6 June 2007.

Collection of fares (Clause 4.7 of the |OA)

105. The Bills Committee takes note of the incident of over-deduction of
fares which occurred at an exit gate of the MTR Kowloon Tong Station in the
afternoon of 10 January 2007 and the measures taken to prevent recurrence. It
has examined the relevant provisions in the IOA to ensure that MergeCo would
establish and maintain effective procedures to verify and ensure that the
ticketing system is accurate for collection of fares.

106. The Bills Committee notes that as the regulator, the Transport
Department requires the railway corporations to put in place a robust internal
control and audit mechanism to ensure the provision of a reliable and accurate
fare collection system to their customers. The department also monitors the
trend of reliability of ticket gates through the monthly returns submitted by the
corporations. According to the requirement of the existing OA, external auditor
reports submitted to the department annually will provide an independent
assessment on whether MTRCL has put in place internal control systems and
procedures which are adequate to enable the corporation to measure and record
their compliance with the Performance Requirements and their calculations of
the Customer Service Pledges. The series of events, which the external auditor
of the corporation has to look into under the audit plan, include reported
discrepancies in fare collection at ticket gates of individual stations.

107. The Bills Committee has also considered the feasibility of setting a
new Performance Requirement and Customer Service Pledge to measure the
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accuracy of the add-value machines. The Administration's view is that it is
difficult to identify an objective and reasonable yardstick which will be
acceptable to all parties concerned to measure the performance of add-value
machines in terms of their accuracy. Despite that, the corporations indicate
that there are already set procedures for monitoring add-value machines to
ensure their reliability and accuracy, and in case a fault of the machines is
detected, the corporations would conduct investigation and rectify the faults as
soon as possible. The Administration further advises that it will be a
requirement of MergeCo to maintain a reliable and accurate ticketing system
for collection of fares, and that add-value machines are part of the ticketing
system.

Passenger environment (Clause 4.4 of the I0A)

108. Clause 4.4.3 of the IOA stipulates that MergeCo shall take into
account all the guidance notes, practice notes and advice as may be issued by
the Government from time to time relating to any aspects of the transmission of
audio or audio-visual programmes in train compartments. The Bills Committee
has reviewed the related matters with the Administration and notes that the
volume of the audio broadcast would be at a level close to the ambient noise
level inside the train compartment. The Administration would also require
MergeCo under the proposed guideline to specify at least 25% of the
compartments on each train as silent compartments which are free from
broadcast with audio effect. For East Rail, West Rail and Ma On Shan Rail
trains, if the rail merger is implemented, the proposed guideline will apply in
full to these trains upon expiry of the current contract between KCRC and a
commercial TV station regarding the provision of audio or audio-visual
programmes on board these trains, which will be in August 2010.

Lighting and Ventilation (Clause 3.7 of the IOA)

109. The Bills Committee has urged the two railway corporations to
improve the air flow at platforms of non-enclosed railway stations with
reference to overseas experience. The two railway corporations advise that
fans and spot cooling systems are installed at the platforms of some of the
stations of the East Rail of KCRC and at above ground MTR stations, to cool
waiting areas and to improve their air circulation. MTRCL is seeking
information on the provision of cooling facilities in the rail system in Malaysia
and will make reference to the information obtained in examining the
feasibility of the application of these facilities to the MTR system. In parallel,
MTRCL 1is also examining the feasibility of other possible ways, e.g.
installation of additional cooling fans, enhancement of the existing ventilation
system, etc. to improve the air flow in non-enclosed railway stations in the
context of its station improvement plan for the relevant stations.

110. The Bills Committee considers it necessary for the Administration and
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MergeCo to examine further on the subject matter and report to the
Subcommittee on Matters Relating to Railways in six months' time.

Public toilets

111. The Bills Committee has requested the Administration and MTRCL to
consider including relevant provisions in the IOA to ensure the provision of
public toilets at railway stations, particularly existing MTR stations. Some
members take the view that whilst MTRCL has placed considerable effort in
improving and developing station commercial facilities to increase their profit,
the corporation is not willing to put in resources to resolve the technical
difficulties associated with the provision of toilet facilities for public use.

112. MTRCL has advised that it is not a common international practice to
provide public toilets in urban metro as metro stations are normally built
underground. Retrofitting toilets in underground stations will require not only
heavy capital investment but also massive drainage and ventilation
works which present great technical and engineering challenge. As such, the
corporation has no plan to retrofit existing MTR underground stations with
public toilets. MTRCL would however continue to work with relevant
government departments to identify appropriate locations for public toilets in
the vicinity of these existing MTR underground stations. It would also carry
out a review of the feasibility of installing public toilets at or in the vicinity of
its above-ground railway stations. For new railway projects, the corporation
has taken on board members' views to include the provision of toilet facilities
within, or adjacent to, stations in the overall design parameters for all future
new railway lines, subject to any concerns raised by residents in the vicinity
about the location of external ventilation exhausts. The corporation will also
take steps to raise awareness of the availability of staff toilets for the needy.

113. The Bills Committee considers it necessary for the Administration and
MergeCo to examine further on the subject matter and report to the
Subcommittee on Matters Relating to Railways in six months' time. To this
end, the Bills Committee also passed a motion, strongly urging the Government
to instruct MTRCL to expeditiously formulate a policy on the provision of
public toilets at railway stations, and to provide public toilets within the areas
of the stations for the convenience of the public, including separate toilets
specially for PwDs.

Sgns and passenger information (Clause 4.15 of the |OA)

114. The Bills Committee is pleased to note that the Administration and the
railway corporations have accepted members' suggestions to make arrangement
to display a hotline number near all entry gates, ticket machines and add-value
machines in their railway stations as soon as possible for passengers to make
enquiries and seek in-station assistance. The two railway corporations would
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also solicit the views of passengers on the provision of signs and passenger
information, and they will follow up any specific suggestions or comments by
passengers. MTRCL also agrees to progressively complete the improvement
works for the entry gates after the rail merger such that all entry gates in MTR
and KCR stations could display the remaining stored value of Octopus cards
when passengers enter the gates.

Noise and Vibration (Clause 4.6 of the IOA)

115. The Bills Committee has taken the opportunity to request the two
railway corporations to put in place measures to address the excessive noise
generated by railway operations and maintenance activities. In the course of
deliberation, views have been expressed that the Administration should
consider stipulating in the IOA the requirement for MergeCo to take into
account the guidance notes, practice notes and advice as may be issued by
Environmental Protection Department ("EPD") from time to time relating to
the noise level emitted due to maintenance works.

116. The Administration advises that noise from railway maintenance
works is statutorily controlled under the mechanism in accordance with the
Noise Control Ordinance (Cap. 400) ("NCO"). Similar to other construction
activities which are subject to control by the Government, the noise of the
railway maintenance works is subject to regulation of the construction noise
permit ("CNP") system stipulated in section 6 of the NCO. EPD will require
the relevant railway corporation to adopt the working practices that generates
the lowest level of noise as far as practicable specifying such requirements in
the CNP. If it is known to EPD at the time of issue of the CNP that there are
specific and practicable methods available, such as the use of specially silenced
items of powered mechanical equipment, acoustic screens and other noise
control measures, EPD will specify such requirements in the CNP. The permit
holder is liable to prosecution if the permit conditions are breached. The Bills
Committee notes that in December 2006, EPD issued a CNP to KCRC
requiring the installation of specially arranged acoustic kiosks, portable
acoustic barriers or screens for noise reduction. As a result, the noise level
generated from track grinding has been further reduced to about 70 dB(A).

117. The Bills Committee has also examined the replacement programme
for major railway maintenance machines by KCRC. As the new machines
can effectively reduce noise from maintenance activities, the Bills Committee
has urged the railway corporations to implement the replacement programme as
soon as possible so as to benefit the residents along the railway corridor. The
Bills Committee has asked the Administration to closely monitor the situation
and the two railway corporations to formulate effective measures to mitigate
railway noise during both train operation and maintenance periods, and report
to the Panel on Environmental Affairs in six months' time.
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Improvement to the Light Rail services

118. The Bills Committee takes note of the concerns expressed by Tuen
Mun District Council and Yuen Long District Council about the service quality
and fare level of Light Rail as well as the open fare and ticketing arrangements,
the signalized pedestrian crossings across the LR tracks, etc. The Bills
Committee has asked the Administration and MTRCL to critically review the
role of LR in the overall public transport service market within the North-west
TSA in the light of the changing circumstances and introduce suitable
improvement measures to enhance the transport services in the area at
reasonable fares. The Bills Committee also urges the Administration and
MTRCL to report in six months' time to the Subcommittee on Matters Relating
to Railways on the related matters.

119. The Bills Committee has examined the mechanism for KCRC to
consult the relevant District Councils on service adjustments to the LR and
TSA bus service. The Administration advises that same as for KCRC
currently, MergeCo will be required to consult the relevant District Councils
and disclose relevant information to them for discussion prior to implementing
such a plan. In case the plan of MergeCo is revised after the consultation with
the District Councils, MergeCo will also be required to notify and disclose the
relevant information to the DCs before implementation. This arrangement
will be reflected in the IOA. Further, the relevant provisions in MTRO also
enable the Government, if necessary, to disclose information obtained from
MTRCL after consultation with the corporation.

Facilities and services for people with disabilities

Improvement of stations facilities

120. The Bills Committee considers that there is a need to improve railway
facilities to promote the integration of PwDs into society. In the course of
deliberation, the Administration has been requested to make suitable
amendments to the IOA with a view to providing a convenient railway service
to PwDs, including the following:

(a) to provide lifts near the main entrances of station and platform as far as
practicable;

(b) to review the provision of lifts annually and to adjust the level of
provision having regard to the results of the annual review on the
demand for lift services by passengers;

(c) to set up a users consultative committee, which should include, inter
alia, users from PwDs and the elderly;



-38 -

(d) to provide bi-directional wide gates at all KCR stations, and improve
the design of ticketing machines to facilitate access and use by persons
with different types of disabilities;

(e) to provide and maintain tactile guide paths, appropriate contrast tactile
guide paths, anti-slip stair treads and escalator audible signals; and

(f) to display on railway premises and the approaches thereto appropriate
signs and information in Chinese and English, Braille texts and display
systems with audible sounds and captions.

121. The Administration advises that the two railway corporations have
established procedures to consult passenger groups representing PwDs to
understand their need on service and facilities provision. After further
discussion with the Government, MTRCL agrees to add a new clause in the
IOA to stipulate that MergeCo shall establish procedures to consult groups
representing PwDs, carry out annual reviews of its facilities provided for PwDs,
and report the review result to the relevant groups representing PwDs.
MTRCL also agrees to amend the relevant clause of the IOA to stipulate that
escalators and lifts shall be installed in appropriate locations for the efficient
and effective transportation of passengers within stations. MTRCL indicates
that MergeCo would provide at least one wide-gate in each KCR station to
enhance the convenience of users who are PwDs.  As regards the feasibility of
introducing a new customer service pledge on the reliability of the facilities for
use by users who are PwDs, MTRCL has advised that in establishing Customer
Service Pledges, the corporation will make reference to overseas examples and
the practice of other railway operators. According to the information of
MTRCL, there is currently no particular example of reliability targets on these
particular facilities. MTRCL will continue to see if there is relevant
information from oversea countries for its reference in this aspect.

122. The Bills Committee has examined whether the existing buses used
by KCRC can be retrofitted to provide low-floor entrance/exit for PwDs.
KCRC advises that at present, about two-third of its fleet have already been
equipped with low-floor entrance/exit for PwDs. The corporation has a plan
to replace old buses with accessible models upon replacement of their bus fleet,
which would be progressively completed by 2012. The corporation would
discuss with PwD organizations to see how improvement measures could be
introduced to facilitate their use, and report to the relevant subcommittee in due
course.

Promotion of employment of PwDs

123. The Bills Committee has examined the need for including suitable
provisions in the IOA, requiring MergeCo to set a target for employment of
PwDs, provide outreach service in encouraging employment of PwDs, and
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adopt the guidelines for giving PwDs an appropriate degree of preference for
appointment over other candidates as those of the Government.

124. The Administration points out that Government’s policy objective is
to ensure equal opportunities for PwDs in seeking productive and remunerative
work in the open job market. Setting a target for employing PwDs is considered
not a suitable or effective way for promoting employment of PwDs. Overseas
experience so far in the implementation of an employment quota system could
not help prove the effectiveness of such system in facilitating employment of
PwDs. In helping PwDs to find suitable jobs, the Administration would
emphasize their abilities rather than their disabilities, and would provide
appropriate vocational training and employment services to them. The two
railway corporations also advise that they have fulfilled their corporate social
responsibilities in providing equal employment opportunities to PwDs.
MergeCo would continue to consider ways to provide more job opportunities
for PwDs and would publish annually the number of PwDs it employs.

125. Regarding the request for MergeCo to lease suitable shops at
concessionary rental to social enterprises so as to facilitate employment of the
PwDs and the disadvantaged groups, MTRCL indicates that commodities sold
or services provided at station shops would need to meet passenger needs.
There are various factors to be taken into account when determining the rents.
MergeCo would consider letting out shop space to social enterprises on
concessionary rental on a case-by-case basis. In the past, MTRCL has rented
shops at its Tung Chung Station and Nam Cheong Station to social enterprises
at concessionary rents. According to the spirit of free enterprise, Government
does not require commercial enterprises to allocate station shops at
concessionary rental to any particular organizations, and it is inappropriate to
stipulate such requirement in the IOA.

126. On the suggestion for MergeCo to set up a Corporate Social
Responsibility Committee comprised of individuals (including representatives
of the disadvantaged groups, the PwDs community and the public) to facilitate
and assist the Corporation in fulfilling its corporate social responsibility more
effectively, MTRCL points out that it has all along endeavoured to fulfill its
role of a socially responsible enterprise. MTRCL has been a signatory of the
Hong Kong Corporate Social Responsibility Charter since 2005. The Charter
commits the Corporation to promote the principles of responsibility by
positively managing their social, environmental and economic impacts. The
Corporation has also formulated and published a Corporate Social
Responsibility (CSR) Guideline in furtherance of the Charter. A
Sustainability and Corporate Social Responsibility Steering Committee was
established in 2005 to ensure cohesive and top-down integrated supervision of
the CSR Guideline. These arrangements would continue after the rail merger.
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Impact on the implementation of Shatin to Central Link and other new railway
projects

127. The Bills Committee has examined the mode of delivery and
financing arrangements for new railway projects after the rail merger. Under
the rail merger proposal, Government would have the right in future to
determine whether the "ownership approach" (under which MergeCo would
fund, construct and operate the new railway) or the "concession approach"
(under which Government would fund the construction of the new railway and
MergeCo would be granted a service concession to operate the new railway
based on financial terms to be determined according to a pre-agreed
mechanism) should be adopted for individual new railway projects which are
not natural MTR-extension projects. For future projects which are natural
MTR-extension projects, the status quo would apply i.e. Government would
discuss the financial arrangement for the new project with MergeCo on the
basis of the "ownership approach".

128. Regarding the financing arrangements for implementation of railway
projects, the Administration advises that in considering the financing
arrangements for future new railway projects, the Government would continue
to examine carefully whether financial support should be provided having
regard to the circumstances of individual cases, so as to ensure that maximum
benefits for the public would be achieved from railway development. The
Government would consider the most suitable mode of financing, including the
grant of property development rights within the precinct of the railways or
other measures, on a case-by-case basis.

Shatin to Central Link

129. The Bills Committee notes that some members have expressed grave
concern about the slippage in the implementation of the Shatin to Central Link
(SCL). As a result of the rail merger, implementation of SCL has been
withheld for years. They are worried that with only one railway corporation
left after the rail merger, the Administration would have little bargaining power
when negotiating with MergeCo on the implementation of and funding
arrangements for new railway projects. As a result, public interest would be
sacrificed. In view of the uncertainty of the future of SCL, particularly the
implementation timetable, alignment design, and funding approach for the
project, the Bills Committee has examined whether it is appropriate to bundle
the consideration of the Bill with the SCL project.

130. The Administration points out that since the acceptance of the SCL
tender bid of KCRC in June 2002, KCRC had made changes to its original
proposed SCL scheme, including two major revisions to the original proposal
in the year 2004. As a result, Government would need to consider in detail the
technical, operational and financial implications on the SCL project in respect
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of such substantive amendments. On the other hand, the implementation
programme for the SCL is also dependent on the progress of the Kai Tak
Planning Review and the Wan Chai Development Phase II Review, which have
yet to be finalized. Whilst the Government would discuss with the railway
corporations the implementation details of SCL, including the funding
approach for the project, taking into account the progress of the rail merger
exercise, it would be inappropriate and unwise to bundle the two together
because that could delay the merger exercise and hence the proposed rail fare
reduction that would be made possible by the merger synergy. Early approval
of the merger would help ensure the adoption of integrated interchange
arrangements for SCL proposed under the merger. The Administration
reassures the Bills Committee that Government will continue to pursue the
SCL which would include a rail link across the harbour. The Administration
would finalize the SCL scheme including implementation timetable in six
months' time after completion of the legislative process for the rail merger and
report to the Subcommittee on Matters Relating to Railways.

131. To address members' concerns about the uncertainty associated with
the financial arrangement for future projects, the Administration also points out
that after the rail merger, if Government cannot reach an agreement on the
terms for MergeCo to take forward the SCL project on the basis of the
"ownership approach", Government would have the additional option for
requiring MergeCo to take up the operator's role and operate the new project
under the "concession approach". In this regard, the Administration has taken
into account members' views and agreed to amend the IOA to stipulate that if
MergeCo fails to reach an agreement with the grantor of the service concession
of the new railway on the relevant financial terms, each party shall separately
nominate an independent valuer and the two valuers shall be jointly appointed
by both parties to make the determination in accordance with the pre-agreed
mechanism. In case the two valuers fail to make a joint determination, the
dispute shall be referred to arbitration. Any arbitration award shall be binding
on both parties.

Impact on railway staff

132. The Bills Committee is very concerned about the impact of the
merger exercise on staff. It has received views from the Staff Consultative
Council of MTRCL, KCRC Staff Consultative Committee, The Coalition of
Five Unions of MTRCL and KCRC, and Hong Kong Mass Transit Railway
Staff General Association, and urged the Administration and the two railway
corporations to make every effort to allay the concerns expressed by the staff
side, including, inter alia, the definition of frontline staff and job security for
frontline staff, appointment, selection and appeal mechanism for merger-related
staff issues, salary protection principles and status of the MergeCo grading
structure design, major Terms and Conditions of Employment for MergeCo,
staff arrangement process and the Voluntary Separation Scheme ("VSS"), etc.
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133. The two railway corporations have advised that since the
announcement of the merger proposal in April 2006, they have maintained
close communication with their staff on subjects which are of their concern and
organized over 200 briefing sessions for staff. The Bills Committee notes that
the two railway corporations have reached mutual agreement/understanding
with their staff organizations and the five unions on various staff-related
matters. Notwithstanding, it has urged the two railway corporations to
continue liaising with the staff side and The Coalition of Five Unions of
MTRCL and KCRC with a view to resolving the differences between the
management and staff side over the remaining staff-related matters.

Protection of job security for frontline staff and related matters

134. The Bills Committee notes that after a thorough staff consultation
exercise, the two corporations have agreed to a list of frontline positions which
covers 8,460 staff members, accounting for more than 80% of the
non-managerial staff of the two corporations. Frontline staff do not need to go
through selection and will be transferred directly to MergeCo upon the rail
merger. The Bills Committee has examined the need of providing similar job
security for non-frontline staff as well.

135. The two railway corporations advise that due to business growth
including commissioning of new railways as well as retirement and turnover, a
total of 1,300 job vacancies will be available in the first 3 years after the
merger, which is more than adequate to absorb the estimated 650 - 700 staff
synergies. Therefore in overall terms, there would be more career development
opportunities for staff after the rail merger. The two corporations envisage
that majority of their staff would stay in their current jobs after the rail merger.
MergeCo would make every effort to re-deploy affected staff to available
vacancies.

136. The Bills Committee notes that a VSS will be provided for all eligible
non-frontline staff, and has examined whether the VSS can be extended to
cover frontline staff as well. The Bills Committee notes that some members
take the view that for non-frontline staff where selection is required, an
alternative arrangement should be provided by MergeCo to allow the
concerned staff to opt for the VSS after the completion of the selection process.
This could ensure that staff who are not selected for the relevant posts could
have a choice to leave the company instead of accepting the re-deployment
arrangement which would create uncertainty to staff.

137. The two railway corporations indicate that after the rail merger, all the
MTR and KCR railways will continue to be operated, and hence, there should
not be any redundancy posts for frontline staff, and hence, the need for
launching VSS for this group of staff. Regarding the alternative arrangement
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for offering VSS to non-frontline staff after the selection process, this would
have the effect of encouraging staff to defer submitting the application for VSS
until the completion of the selection process. As a policy consideration, this
is not desirable.

Protection of salary, benefits and salary scale

138. The Bills Committee notes that staff are most concerned about matters
relating to their individual salaries and their job grading. The two railway
corporations have advised that in 2006, they have already committed to
protecting staff’s existing salaries and benefits associated with each staff
member’s existing grade, as well as protecting the existing salary scales of
non-managerial staff. As a result of this commitment, for non-managerial
staff, if the new salary scale is higher than the existing one, he/she will
immediately enjoy a higher scale upon appointment to the new grade.
Otherwise, he/she will retain the existing scale, which will be frozen until the
new scale matches or exceeds his/her existing one. The two railway
corporations have advised that this arrangement represents maximum
protection to staff and therefore staff should not have any concerns over the
impact of the new grading structure. = The Bills Committee however notes the
worries expressed by some members that individual staff may have to face with
salary freeze for a very long period, and urged the two railway corporations to
review the matter or consider imposing a cap on the duration of the salary
freeze. There is also a need to fully consult staff and keep them informed of
any latest development.

139. The Bills Committee has expressed concern about the grading
structure design and the resultant changes to salary scales. The two railway
corporations advise that the review is complex, as it involves a thorough study
of the structure and functions of every department of MergeCo, as well as
careful consideration on how the existing grading structures of the two
corporations can fit into the new structure to ensure a smooth transition. On
salary scales, they would take into account the 2007 market data on pay
revisions before a final decision is made. The Bills Committee has examined
whether the unilateral change of the salary scale of staff by the railway
corporations is a breach of the employment contract. MTRCL confirms that
the corporations have the legal right to do so, adding that there would be
continued communication between the corporations and their staff on the
subject before a final decision is made.

Major terms and conditions of employment

140. The Bills Committee has relayed the concerns expressed by the staff
side over the need to further reduce the working hours and enlarge the scope of
the retirement benefits as announced.  The two railway corporations have
advised that staff of MTRCL currently working at 42 hours per week will
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maintain the same working hours; while those working at 39.25 hours per week
will have their weekly working hours reduced to 39 hours. For KCRC, staff
currently working at 45 hours per week will have their weekly working hours
reduced to 42 hours, equivalent to a 7% reduction; while those working at 39
hours will maintain the same hours.  Regarding other benefits, staff of
MergeCo will enjoy free travel on the combined network upon the rail merger.
As the existing KCRC staff’s parents are eligible for free travel on the KCR
network, the corporations consider that the staff affected may need some time
to adjust to the new arrangement and have therefore agreed to offer a
transitional arrangement. The corporations have also agreed to relax the
eligibility criteria for overtime allowance after the rail merger, taking into
account concerns of staff on overtime allowance and the unique nature of a few
types of jobs.

| ssuance of employment letter to staff

141. To allay the concerns expressed by the Bills Committee, the two
railway corporations confirmed that all staff would receive a formal letter
before implementation of the rail merger indicating that the transfer of staff to
MergeCo upon the rail merger will be based on the prevailing terms. Such
letter will also specify the MergeCo grade, terms and conditions for
employment for frontline staff.

Regulatory regime under the integrated Operating Agreement

142. The Bills Committee notes that under the proposed rail merger,
MergeCo would be granted a franchise to operate the MTR and KCR railways.
The existing regulatory regime for MTRCL would be adopted with suitable
modifications to incorporate the changes required for the inclusion of KCR
services. The existing OA between MTRCL and the Government would be
expanded into an IOA to cover the regulation of the operation of the KCR
railways by MergeCo. MergeCo would be subject to the existing requirement
to maintain proper and efficient service and to meet the required service and
safety standards as prescribed in the IOA.

143. The Bills Committee has examined in detail the scope and adequacy
of the Government's powers granted under the IOA for the purposes of
monitoring the quality and safety of railway development and operations.
Details have been provided in previous paragraphs.

144. The Bills Committee notes that the IOA will be reviewed at an
interval of five years. In order to ensure the impartiality and transparency of
the review, the Bills Committee considers that academics, independent
professionals or LegCo Members should be invited to undertake the review.
There is also a need for the Administration to make public the result of the
review.
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145. The Administration assures the Bills Committee that in the course of
the review of the IOA, Government and MergeCo will seek comments from
independent experts either individually or jointly if necessary to ensure the
relevant review can be carried out effectively. At the request of the Bills
Committee, the Administration agrees to amend the relevant clause in the [OA
to specify that the first periodic review after the IOA has come into effect shall
cover the review of the relevant provisions of the FAM, and that MergeCo shall
provide relevant information to the Panel on Transport of LegCo on any
amendment to the IOA resulting from the periodic review.

Committee Stage amendments

146. The Bills Committee has made various suggestions to improve the
drafting of the Bill. After deliberation, the Administration also agrees to
make the following principal amendments to the Bill, apart from those
mentioned in paragraphs 47 and 51. A full set of the Administration's
proposed CSAs is in Appendix 1.

Clauses 5(e) and 23(1) (c) of the Bill

147. The Administration proposes to amend clauses 5(e) and 23(1)(c) of
the Bill to refine the interpretation of "Concession Period" to mean the period
for which that part of the franchise relating to the KCRC Railways is granted,
including any period for which any part of such part of the franchise is
suspended under the Ordinance.

Clause 19 of the Bill

148. The proposed section 52B provides for the vesting of certain
contractual rights and liabilities of KCRC in MergeCo. The Administration
proposes to amend section 52B(1)(a) and add a new proposed section 52B(1A)
to clarify that section 52B(1)(a) would not vest the right which is exercisable
by KCRC in respect of the period before the relevant date in MergeCo. This
ensures that the appropriate rights and liabilities under the contracts specified
in a Vesting Notice would be vested in MergeCo. The proposed section 52C
provides for the vesting of certain contractual rights and liabilities of MergeCo
in KCRC. Similar amendments as mentioned above are proposed for section
52C(1) to ensure that the appropriate rights and liabilities under the contracts
specified in a Re-vesting Notice would be re-vested to KCRC.

New clause to amend section 61 of MTRO

149. Section 61 of the existing MTRO provides that the requirement for
the Secretary to consult MTRCL or any other person in relation to any matter
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under the MTRO does not oblige the Secretary to obtain the agreement of
MTRCL or that person. As clause 16 of the Bill stipulates that the
Commissioner for Transport shall consult MergeCo for disclosure of relevant
information, the Administration proposes to amend section 61 to include the
Commissioner for Transport to make it absolutely clear that the requirement for
consultation does not oblige him to obtain the agreement of MergeCo.

New Clause to effect the change of Chinese name of MTRCL

150. The Administration proposes to add new provisions to give effect to
the change in the Chinese name of the MTRCL to "Fﬁ WS I 1N F{J" after
the merger. This provision will be without prejudice to the future exercise of
the power of MergeCo shareholders under section 22(1) of the Companies
Ordinance and an avoidance of doubt provision to this effect will be added.

Clause 28 of the Bill

151. Clause 28 of the Bill stipulates that the operation of certain provisions
in KCRCO will be suspended during the Concession Period, but during the
period where the MergeCo franchise or any part of it relating to the KCRC
Railways is suspended, the suspension of those specified provisions of the
KCRCO would not apply. On the other hand, the Bill introduces new
provisions to the MTRO which are similar to certain KCRCO’s provisions that
would be suspended as mentioned above (viz. sections 23, 34B and 35A of the
KCRCO). Since the obligations of KCRC under these sections have been
transferred to MergeCo and would remain in MergeCo even in case the part of
MergeCo franchise relating to the KCRC Railways is temporarily suspended,
the Administration proposes to amend the relevant clause to ensure that the
corresponding provisions in the KCRCO would remain suspended during the
period of franchise suspension.

Clause 29 of the Bill

152. There are certain provisions in Schedules 2 and 5 of the KCRCO
which specifically refer to the vesting of the relevant rights to KCRC are for
the purpose "as are necessary for the [KCRC] to operate the railway" (viz.
paragraphs 3 and 4 of Schedule 2 and paragraphs 2 and 3 of Schedule 5). Given
that MergeCo would become the operator of the railway during the Concession
Period instead of KCRC, the Administration proposes to remove the specific
reference to KCRC in the concerned phrase above to ensure that relevant rights
vested in KCRC under the schedules would not be affected by the change of
operator of the relevant railway.
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CSAs to be moved by individual members

153. The Bills Committee notes that some members intend to move CSAs
to the Bill. In order to enable these members to brief the Bills Committee on
the merits and drafting aspects of the CSAs to be moved, the Bills Committee
has scheduled a series of meetings for the purpose. However, as the complete
set of CSAs to be moved by the Administration was only available on 21 May
2007, these members found great difficulties in providing the wordings of their
CSAs at the scheduled meetings before the Bills Committee reports to the
House Committee on 25 May 2007 or before the deadline for giving notice of
CSAs on 28 May 2007 should the Second Reading of the Bill resume on 6 June
2007. After discussion, it was decided that a proposal be put to the President
(who 1s also the Chairman of the Committee of the Whole Council) to seek her
leave to extend the deadline for giving notice of CSAs.

154. Subject to the President's leave to extend the deadline for giving
notice of CSAs, the Bills Committee will meet on 29 May 2007 to discuss
members' CSAs.

General viewson the Bill and the | OA

155. The Bills Committee notes that some members are very dissatisfied
with the way the Administration has handled the Bill. Due to the proposed
timeframe proposed by the Administration, they consider that there is
insufficient time for them to scrutinize the Bill, which might have an impact on
the quality of the legislation to be made. Some other members however
consider that the Bills Committee has been performing its role to scrutinize the
Bill in a responsible manner. A series of meetings have been held to study the
Bill and other related matters thoroughly. As such, it is not fair to allege that
the quality of the legislation to be made has been unduly affected by the
proposed timeframe for the Bill.

156. The Bills Committee notes that generally speaking, the majority of
members of the Bills Committee are in support of the Bill as it would bring
substantial benefits to the community as a whole. However, some members
remain concerned about the merger exercise due to varying reasons.

157. Mr Albert CHAN Wai-yip and Mr LEUNG Kwok-hung have
expressed objection to the proposed rail merger in its present form as it
involves the transfer of public assets to a listed corporation. They are worried
that after the rail merger, MTRCL would become an independent kingdom.

158. Mr LEE Cheuk-yan remains concerned about the fare regulatory
framework and would consider moving a CSA in this regard.
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159. The Democratic Party remains concerned about certain matters
including the financial arrangements for the proposed merger, the pricing and
valuation of the property package, the fare level of railway services, the need
for setting up of a fare stabilization fund to moderate the rate of fare increase,
the monopolistic position of MTRCL after the merger, the provision of public
toilets, automatic platform gates, radio reception on board MTR trains,
concessionary fares to PwDs and monthly ticket schemes, etc.

160. The Civic Party remains concerned about the pricing and valuation of
the property package, the provision of concessionary fares for PwDs, measures
to enhance the employment opportunities of PwDs, improvements to the station
facilities for PwDs, provision of public toilets, the setting up of fare
stabilization fund, etc.

161. The Bills Committee notes that Mr LEUNG Kwok-hung, Mr Albert
CHAN Wai-yip and Mr Andrew CHENG Kar-foo have reservation about the

Administration's proposal to resume Second Reading debate on the Bill on 6
June 2007.

162. The Bills Committee notes that should the Bill and the related
subsidiary legislation be approved by the Council, MTRCL would proceed to
make arrangements for holding an Extraordinary General Meeting for its
minority shareholders to approve the merger package. The Bills Committee
notes that after the related legislation is approved by the Council, in order that
the merger can take effect, the merger proposal must be accepted by the
minority shareholders. In case the proposal is not accepted by the minority
shareholders, the commencement notice of the enacted Bill will not be gazetted.
Under such circumstances, the Administration will repeal the enacted Bill in
due course.

Recommendations

163. The Bills Committee supports the resumption of the Second Reading
debate on the Bill on 6 June 2007. It also recommends that a proposal be put
to the President (who is also the Chairman of the Committee of the Whole
Council) to seek her leave to extend the deadline for giving notice of CSAs.

Advice sought

164. Members are requested to support the recommendations of the Bills
Committee in paragraph 163.

Council Business Division 1
Legislative Council Secretariat
23 May 2007
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List of partieswhich have submitted viewsto the Bills Committee

Staff associations

1.  Alliance of Five Unions in Two Rails
- Kowloon-Canton Railway Workers Union
- Kowloon-Canton Railway Operation Staff Association
- Kowloon-Canton Railway Employees Association
- Mass Transit Railway Corporation Staff Union

- Hong Kong Mass Transit Railway Staff General
Association

2. KCRC - Divisional Consultative Committee
3. KCRC — Management Staff Consultative Committee
4.  Staff Consultative Council, MTR Corporation Limited

Professional bodies and trade organizations

5. Association of Engineering Professionals in Society
*6.  The Hong Kong Institute of Architects
*7.  The Hong Kong Institute of Surveyors
*8.  The Real Estate Developers Association of Hong Kong
Academics

9. Dr HUNG Wing-tat, Associate Professor, Department of Civil &
Structural Engineering, The Hong Kong Polytechnic University

10. Integrated Rail-Property Development Study Team, The Hong
Kong Polytechnic University

*11.  Dr LI Kui-wai, Professor, Department of Economics and Finance,
City University of Hong Kong

12. Prof Tony M RIDLEY, President, Rail Technology Strategy
Centre at Imperial College London



Other organizations

13. Civic Exchange
14. The Coalition to Monitor Public Transport and Utilities

15. The Hong Kong Federation of Trade Unions — Social Affairs
Committee

16. Tuen Mun District Council

*17.  Whampoa Garden Owners Representatives' Committee

"8 (P A ) BT

Individuals
*19.  Mr Tony CHAN Tung-ngok
20. Mr CHENG Cho-kwong, Sha Tin District Council Member
*21. AMrFU
22.  Mr LUK Chung-hung, Yuen Long District Council Member
*23.  Sir Wilfrid NEWTON CA(SA) CBE

24. Mr David M WEBB, Editor of Webb-site.com

*Organizations/individuals who have only provided written submissions to the Bills
Committee.

Council Business Division 1
Legislative Council Secretariat
23 May 2007
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Appendix 111

RAIL MERGER BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for
the Environment, Transport and Works

Amendment Proposed

By deleting "the Secretary for the Environment, Transport
and Works™ and substituting ""the Secretary within the
meaning of section 2(1) of the Mass Transit Railway

Ordinance (Cap. 556)".

In Division 1, in the heading, iIn the Chinese text, by

adding "§¥E K" after "{EET".

Paragraph (c) i1s deleted.

In the English text, by adding "at the end" after

"‘comma.

In the Chinese text, in the proposed definition of

"HEEEE T, In paragraph (a), by adding "?f' before "WU§§f?ﬁJ

i

R
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5(d) In the proposed definition of "railway premises', iIn
paragraph (a) -
(a) i1n subparagraph (i), by adding "and" after the
semicolon;
(b) Dby deleting subparagraph (ii);

(c) i1n subparagraph (ii1i1), by deleting "or (ii)".

5(e) (a) By deleting the proposed definition of "Concession
Period” and substituting —

""'Concession Period"” G §}fi 7] 3% W) means the period
for which that part of the franchise relating
to the KCRC Railways is in force, and any
period for which the whole or any part of such
part of the franchise is suspended under this
Ordinance;".

(b) In the English text, in the proposed definition of

""service concession”, by deleting the comma before

and".

(c) In the Chinese text, in the proposed definition of
YeE ST, by adding " before "L Xl Y

(d) In the Chinese text, in the proposed definition of

"phlj:@?%(l EII:{ qﬁ}jju, by deleting ll%‘?g" and
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substituting "FEET
(e) In the Chinese text, in the proposed definition of
"EETMERT % ", by deleting paragraph (b) and

substituting -

Ip

[—

“(b) K R R R ]

\\\A'

HOE B T R S o 20 LRI (SR - R
RUBLRS ¥, (BT A o S RPI AS FM D

""Concession Property" Eﬁﬁggiﬁ?Tﬁpvﬁﬂﬁ:;'H't

6(a) In the proposed section 4(1)(e), in the Chinese text, by
adding "?T' before "Juf % pl &
6(b) In the proposed section 4(1A), in the Chinese text, by

deleting "f" and substituting "™,

8(b) By deleting the proposed section 9(2) and substituting -
"(2) Where the Corporation operates the TSA bus
service during the Concession Period, the
Corporation shall ensure that the TSA bus service is
operated properly and efficiently under -
(a) this Ordinance and all other
applicable laws; and

(b) the operating agreement.™.
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By deleting the proposed section 12A(2)(b) and

substituting -

"(b) in respect of any matter in relation to which

any person whose right to occupy the land has
been prejudiced has made no objection or claim
during the time of the construction of that
part of the KCRC Railway affecting that land or
in relation to which that person has accepted
compensation; or'.

In the proposed section 12A(2)(c), in the Chinese

text, by adding “fiu" before "[E;"

By adding "operated by the Corporation’™ after 'service'.

@

)

In the proposed section 15A(2), in the Chinese text,
by deleting "5& 5"
In the Chinese text, by deleting the proposed

section 15A(3)(a) and substituting -

"(a) e f[jjpjgf ﬁg?&ﬁﬁﬁﬁfh[ks Fggipj[fjW‘k » L

FRITL5 (5 F W VU5 75 I 76 59 £ I 4105

CIEER ol < ST 1 AR BP0 3 RS BT AR A o
FIOAEERD o P %) £ R 3 S 0 S 1 )
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LI
By deleting the proposed section 15A(3)(b) and

substituting -

"(b) subject to paragraph (a), the Government is not

liable to pay compensation for any loss or
damage of any other kind (including
consequential loss) sustained by the
Corporation and in any way arising from or
attributable to the suspension of that part of
the franchise.™.

In the Chinese text, by deleting the proposed

section 15A(4)(a) and substituting —

T T RO AR RETI fEE RRAOAa  AREE

SYL5(5) I b O AT 5T MR BT % B 0 £ 7 4K 5 4 o
Uﬁ%?%ﬁ%’Eﬂﬁ@gﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁmﬁ*ﬁm
AN BRI

By deleting the proposed section 15A(4)(b) and

substituting -

"(b) any actual loss or damage of any other kind

(but excluding, for the avoidance of doubt, any
consequential loss) sustained by the
Corporation and resulting directly from or

attributable to the suspension of that part of
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the franchise."

() In the proposed section 15A(5), i1n the Chinese

text -
(i) by adding "ﬁ#%ﬁﬁﬁ#;~ Ejﬁ%ﬁ9ﬁiﬁy" before "

K

(ii) by deleting "fixtfv"™ and substituting

"I:Tj/" .

(g) In the proposed section 15B(1), in the Chinese

text -

m

(1) by deleting "

gLk

(ii) by deleting ' ?Z%T@JBJ" and substituting

Y SR B PR S
(fii1) by adding "i3}™ before ™ 7 ny -

(h) In the proposed section 15B(2), in the Chinese

text -
(i) by deleting "tj%g",

(ii) by deleting "F = ({1 "]" and substituting
F

(iii) by adding "FE " before "%/%T§§%§o "

12(e) In the proposed section 16(2) -

(a) in paragraph (c), by deleting the comma and



Page 7

substituting a full stop;

(b) by deleting everything after paragraph (c).

14(4) In the proposed section 18(8A), in the Chinese text, by
adding "?T' before "o >t Rl "
15 (a) In the proposed section 19A(2), in the Chinese
text -

(i) by deleting "%44’? 1" and substituting
(ii) by deleting "tj%g"
(b) In the proposed section 19C(1), in the Chinese
text -
(i) by adding "?ﬁ" before ™ot I "]
(ii) by deleting "% % ffi"]" and substituting
Rl AR e R LA A VR
(c) In the proposed section 19C(2), in the Chinese
text -
(i) by adding "?f' before ™JufE * "
(ii) Dby deleting "3 < {fi #|" and substituting
'ﬁ%?%‘ﬁ%@ﬂ R R R R B

(d) In the proposed section 19C(3)(a) and (b), in the



Chinese text, by adding "?ﬁ" before ™JuiE »* f] &5

RTINS

16 By adding before subclause (1) -

"(1A) Section 33(1)(a@)(i1) is repealed.™.

16(1) (a) By deleting the proposed section 33(1A)(b) and
substituting -
"(b) controlling and regulating the maintenance and
operation of the TSA bus service by the
Corporation; and™.
(b) By deleting the proposed section 33(1A)(c).
(c) In the proposed section 33(1B), in the Chinese text,
by adding "?f' before ™ot Rl

17 (a) In the proposed section 34(1A) -
(i) by deleting "any or all" and substituting
"all or any";
(i1) by deleting paragraph (a) and
substituting -
""(a) prescribing the terms upon which any
goods or class of goods will be

received for carriage by the
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Corporation or stored by it
including limitations on the
liability of the Corporation in
respect of the goods; and".

(b) In the proposed section 34(1B), in the Chinese text,

by adding "Fﬁ" before "1u§§j?Fnﬁ§?%'t

In the proposed section 35(6)(b), in the Chinese text, by
adding "&" before "dbﬁ@jfrﬁﬁﬁﬂﬁ".

[

By adding immediately after clause 18 —

"Division 5A — Amendments to Part IX (Vesting
provisions and transitional arrangements)

18A. Interpretation
Section 36 is amended by adding -

"(3) In this Part, "Corporation"” (P

fil) means the company -
(a) which, as at the appointed day,
IS Incorporated under the
Companies Ordinance (Cap. 32)
and registered under that
Ordinance by the name "MTR
Corporation Limited” in English

and "fﬁﬁiﬁjﬁif?}d" in Chinese;
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and

(b) the Chinese name of which is
changed to F‘, HRG IR E LS FI T oon
the Merger Date under section

65(1).".".

19 (a) In the proposed section 52A —
(i) in the definition of "relevant date”™ -
(A) in paragraphs (a) and (b), by
deleting "which i1s™ and substituting
"or a contract of a class of
contracts'';
(B) i1n paragraph (d), in the Chinese
text, by deleting "&2";
(i1) 1n the Chinese text, in the definition of
F’Qﬁ% by deleting '[9 & ~ [Eﬁ%} and
substituting " (=AU E - WE".
(b) By deleting the proposed section 52B(1)(a) and (b)
and substituting -
""(a) the rights which are exercisable by KCRC at any
time on or after the relevant date under the
terms of the contract or a contract of the

class of contracts; and



(b

Page 11

the liabilities which are to be discharged by
KCRC at any time on or after the relevant date
under the terms of the contract or a contract

of the class of contracts,".

(c) In the proposed section 52B, by adding -

"(1A) Where a right is exercisable by KCRC

before, on and after the relevant date under the

terms of a contract or a contract of a class of

contracts specified in a Vesting Notice, subsection

(1) does not apply to the right which is exercisable

by KCRC in respect of the period before the relevant

date.".

(d) In the proposed section 52C, in the heading, in the

Chinese text, by deleting "® £ 33" and substituting
Fi

“B

(e) By deleting the proposed section 52C(1)(a) and (b)

and substituting -

"(a)

(b

the rights which are exercisable by the
Corporation at any time on or after the
relevant date under the terms of the contract
or a contract of the class of contracts; and
the liabilities which are to be discharged by
the Corporation at any time on or after the

relevant date under the terms of the contract
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or a contract of the class of contracts,"™.
() In the proposed section 52C, by adding -

"(1A) Where a right is exercisable by the
Corporation before, on and after the relevant date
under the terms of a contract or a contract of a
class of contracts specified in a Re-vesting Notice,
subsection (1) does not apply to the right which is
exercisable by the Corporation in respect of the
period before the relevant date.™.

(g) In the proposed section 52C(2)(b), in the Chinese
text, by adding "fﬁ" before "1~§§3?Fuﬁ§%§"-
(h) In the proposed section 52D(1), in the Chinese text,
by deleting "flI" and substituting "=".
(1) By deleting the proposed section 52E and
substituting -
"52E. Pension fund schemes, etc.

(1) All rights and liabilities to which KCRC
was entitled or subject immediately before the
relevant date under any specified instrument shall
vest i1n the Corporation by virtue of this subsection
on that date.

(2) In subsection (1), "specified instrument”

(ﬁiWﬁd’?;) means any contract or other document —
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(a) which -

(1) constitutes or relates to
any pension fund scheme,
provident fund scheme or
any other retirement
benefits scheme established
for the benefit of
employees of KCRC; or

(i1) relates to any gratuity
benefits payable by KCRC;
and

(b) which was In force immediately before
the relevant date.™.
(J) In the proposed section 52F(1), by adding "as from
that date" after ""(as the case may require)'.
(k) In the proposed section 52F(3), by adding "as from
that date™ after ""(as the case may require)™.
(1) In the proposed section 52G(5), iIn the Chinese text,

by deleting everything after "fj= » " and

substituting "H}ﬁi;?ﬁjkbﬂ%fjilﬁikiﬁﬁ%%& ‘§hﬁ9ﬁ9$}ﬁﬂ
T R AR SRR A
o ?i@fﬁiﬁﬁﬁff@ﬂm‘?ﬁ G ) S T 8

FORRFIES ok B o W Rl PR R S R S AR A
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o0 R AR -

In the proposed section 52G(6), in the Chinese text,

g

by deleting everything after "[|= - " and

[l

substituting e ot ijzﬂ%EJ R ﬁ: 5&5%5&%4ﬁﬂ

BT R SR YRR I R S E R R R

Tk SR AR R R B ] R RS e

SO T IR Y R S A
i R AR - L

In the proposed section 52H(1), i1n the English text,

by adding "effected" after "other than any vesting".

In the proposed section 52H(2) and (3), in the

English text, by adding "effected" after "any

vesting'.

In the proposed section 52J(1), in the Chinese text,

by deleting "k>ﬁiﬁF%ff" and substituting "ﬁ?ﬁéﬁ“@

=

In the proposed section 52J(2), in the Chinese text,

by deleting 'W93%f$:% [~ " and substituting '?ﬁiifiia

=

In the proposed section 52L(1), by deleting

"desirable™ and substituting "reasonable™.
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21 (a) By adding before the proposed section 54A -

"54AA. Disapplication of section 54(1)
during Concession Period

During the Concession Period, section 54(1)
(insofar as i1t relates to sections 3 and 4 of
Schedulle 2) does not apply in relation to any part
of the franchise relating to the KCRC Railways.'.
(b) In the proposed section 54A, in the heading, by
adding "'during Concession Period"” after "Ordinance™.
(c) In the proposed section 54B, in the heading, by
adding "during Concession Period" after "service".
(d) In the proposed section 54B(3), in the Chinese text,
by deleting "[uz¥E " and substituting "[YETE Y
Ifil ™ -
(e) In the proposed section 54B(4)(b), in the Chinese
text, by deleting "37iE ™ and substituting "5EE7".
() In the proposed section 54B(5), In the Chinese text,
by deleting "?ﬁﬁy" and substituting "ﬁﬁgi"-
(g) In the proposed section 54B, by adding -

"(6) In this section, "TSA bus service" (11"
"E¥ 14 Jg35) means the service provided through the

operation of bus services within the North-west

Transit Service Area by the Corporation.'.
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New By adding immediately after clause 21 -

"21A. Securities of Corporation as authorized

investment

Section 59 is amended by adding -

"(3) In this section, "Corporation" (P&

2t 7il) means the company -

@

(b

which, as at the appointed day,
IS Incorporated under the
Companies Ordinance (Cap. 32)
and registered under that
Ordinance by the name "MTR
Corporation Limited" in English
and "ByEEE [N in Chinese;
and

the Chinese name of which 1is
changed to TE", i g8 ”EJ el ot ﬁJ on
the Merger Date under section

65(1).".".

21B. Requirement for Secretary to consult

Corporation

Section 61 is amended-

(a) in the heading, by adding ', etc."

after "Secretary';
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(b) by adding ', the Commissioner or any
other person (‘"the first-mentioned
person'™)" before "to consult";

(c) Dby repealing "in relation to any
matter does not oblige the Secretary"
and substituting "("'the second-
mentioned person'™) iIn relation to any
matter does not oblige the Secretary,
the Commissioner or the first-
mentioned person (as the case may
be)™;

(d) by repealing "that other person” and
substituting ""the second-mentioned

person®.

21C. Section added
The following is added —
"65. Change of Chinese name
(1) On the Merger Date, the Chinese name
of the Corporation is changed from "Pyig® L
W"m"ﬁ%@%ﬂ@?ﬁﬂ
(2) The Corporation shall, as soon as

practicable after the Merger Date, deliver to

the Registrar a copy of this Ordinance as
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amended by the Rail Merger Ordinance ( of
2007) and published In the loose-leaf edition
of the laws published under the Laws (Loose-
leaf Publication) Ordinance 1990 (51 of 1990).

(3) The Registrar shall register the copy
of the Ordinance delivered to him pursuant to
subsection (2) and —

(a) enter the new Chinese name of
the Corporation in the register
in place of its former Chinese
name; and

(b) 1issue to the Corporation a
certificate of change of name in
respect of the change of the
Chinese name of the Corporation
under subsection (1).

(4) The change of the Chinese name of the
Corporation under this section does not affect
any rights or obligations of the Corporation or
render defective any legal proceedings by or
against i1t and any legal proceedings that could
have been commenced or continued against i1t by
its former Chinese name may be commenced or

continued against it by its new Chinese name.
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(5) Section 22 of the Companies Ordinance
(Cap. 32) does not apply iIn respect of the
change of the Chinese name of the Corporation
under this section.

(6) Nothing In this section shall be
construed to affect the operation of section 22
of the Companies Ordinance (Cap. 32) in respect
of any subsequent change of name of the
Corporation.

(7) In this section, "Registrar” (?ﬁ@]%{
5i+—~) means the Registrar of Companies

appointed under section 303 of the Companies

Ordinance (Cap. 32).".

By deleting paragraph (b) and substituting -

"(b) by adding "to enable that corporation to
dispose of i1ts property to, or grant its rights
over its property and its other rights to, the
MTR Corporation Limited, to enable that
corporation to own or take a lease of other

railways," after "other railways,".".

(a) By deleting the proposed definition of "Concession

Period"” and substituting —
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""Concession Period" G §pflF 3%]) means the period
for which that part of the franchise relating
to the railways granted under section 4 of the
Mass Transit Railway Ordinance (Cap. 556) is iIn
force, and any period for which the whole or
any part of such part of the franchise is

suspended under that Ordinance;".

(b) By deleting the proposed definition of "service

©

@

()

concession’ and substituting —

"service concession” (¥4 F7/#) means an
arrangement under which the rights of the
Corporation to have access to, use Or possess
certain railways and certain other property for
the operation of those railways or the
operation of bus services within the North-west
Transit Service Area, are granted to the MTR
Corporation Limited;".

By deleting the definition of "TSA bus service.

In the proposed section 4(8), In the Chinese text,
by adding "fj%%" after " pur.
In the proposed section 4(9), in the Chinese text,

by deleting "ﬁﬁﬁij A" where i1t twice appears and
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substituting "%Pﬁi".
In the proposed section 4(9), in the Chinese text,

by deleting 'ﬁ%:ﬁ%@" and substituting '?%ﬁ@?%p@%g

S gy

&
In the proposed section 4(9)(a), In the Chinese
text, by deleting "?Zj A" and substituting "%Zﬁi?%
ﬁ@%ﬁﬁi"-

In the proposed section 4(9)(b), in the Chinese

text, by deleting " # f i "™ and substituting "

N AT

In the proposed Part VIII, In the heading, iIn the
English text, by adding "OPERATION OF" after
""SUSPENSION OF™.
By deleting the proposed section 40(1) and
substituting-
(1) The operation of the following is
suspended during the Concession Period -
(a) Part 1V and sections 25 and 38;
(b) sections 23, 34B and 35A; and
(c) the Kowloon-Canton Railway
Corporation (Permitted Activities)

(Consolidation) Order (Cap. 372 sub.
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leg. D).".

(c) By deleting the proposed section 40(2) and
substituting -

"(2) Subsection (1)(a) does not apply where the
franchise granted to the MTR Corporation Limited
under section 4 of the Mass Transit Railway
Ordinance (Cap. 556), or any part of it relating to
those railways covered by a service concession, IS

suspended under that Ordinance.'.

29 (a) By renumbering i1t as clause 29(1).
(b) By adding -

"(2) In the Second Schedule, In paragraphs 3
and 4, by repealing "Corporation to
operate'™ and substituting "operation of".

A) In the Fifth Schedule -

(a) i1n paragraph 2(b), in the English
text, by repealing "Corporation to
operate’™ and substituting "operation
of";

(b) 1n paragraph 3(a), by repealing
"Corporation to construct and

maintain™ and substituting
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Schedule 1
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"construction and maintenance of".".

By deleting paragraphs (za), (zb), (zc), (zd), (ze),
), (z9), (zh), (zi), ()). (zK), (zI), (zm), (zn) and
(zv).

By deleting paragraphs (e) and (i).

(a) In section 1, in the Chinese text, by deleting
" AZETT and substituting ) E{E.

(b) In section 3, in the proposed section 104E(1)(b), in
the Chinese text, by adding "ﬁtﬁii?ﬁgéji§ﬁﬂﬁj"
before "¢ ffiF ™.

(c) By deleting "Traffic Accident Victims (Assistance

Fund) Ordinance'™ and substituting —

"Eastern Harbour Crossing Ordinance

3A. Interpretation
The Eastern Harbour Crossing Ordinance (Cap.-
215) i1s amended, In section 2 —
(a) in subsection (1), by repealing the
definitions of "Mass Transit Railway
Corporation™ and "Corporation';

(b) Dby repealing subsection (5).
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Section added
The following is added -
"2A. Interpretation: references to

""Mass Transit Railway

Corporation' and

"Corporation”

(1) In relation to any time before the
appointed day, in this Ordinance or in any
notice or other document made under this
Ordinance, unless the context otherwise
requires, a reference to "Mass Transit Railway
Corporation™ or "Corporation™ is a reference to
the Mass Transit Railway Corporation
established by section 3(1) of the Mass Transit
Railway Corporation Ordinance (Cap. 270) that
was repealed by section 64(1) of the Mass
Transit Railway Ordinance (Cap. 556).

(2) In relation to any time on or after
the appointed day, in this Ordinance or in any
notice or other document made under this
Ordinance, unless the context otherwise
requires —

(a) a reference to "Mass Transit

Railway Corporation™ or



(b)

Page 25

"Corporation”™ is a reference to
"MTRCL"; and

a reference to ""Mass Transit
Railway Corporation Ordinance
(Cap. 270)" or a provision of
the Mass Transit Railway
Corporation Ordinance (Cap. 270)
iIs a reference to "Mass Transit
Railway Ordinance (Cap. 556)" or
the provision to the
corresponding effect in the Mass
Transit Railway Ordinance (Cap.-

556) .

(3) In relation to any time on or after

the appointed day but before the Merger Date,

in this Ordinance or in any notice or other

document made under this Ordinance, unless the

context otherwise requires —

@

(b)

a reference to " FELEE AN E " 0SS
a reference to "H# @ H B /A E";
and

a reference to " (Hbh T 5% B% 2\ 5] {5

Fly (ZE270% ) " or a provision
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of (i N A E RBI) (H270%F )
is a reference to " (i T # % &
) ™ or the provision to the
corresponding effect in {3 T %

BB -

(4) In relation to any time on or after
the Merger Date, iIn this Ordinance or in any
notice or other document made under this
Ordinance, unless the context otherwise
requires —

(a) a reference to "M FELER /AN E " diS
a reference to "## /N5 "; and

(b) a reference to " (T & 5] &
fHy (FE270% ) " or a provision
of (i s A E R B1) (55270%)
is a reference to " (& A & i 5
Yy (%5562 ) " or the
provision to the corresponding
effect in (FEHEEGEO) (5
556% ) .

(5 In this section —

"appointed day" (35 HHi) has the same meaning
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as in section 2(1) of the Mass Transit
Railway Ordinance (Cap. 556);

"Merger Date" (& f#fH HH) has the same meaning as
in section 2(1) of the Mass Transit Railway

Ordinance (Cap. 556);
"MTRCL'" means the MTR Corporation Limited as

defined iIn section 2(1) of the Mass Transit
Railway Ordinance (Cap. 556);
(N E RG] )Y " was the Chinese short title
of the Mass Transit Railway Ordinance (Cap.
556) immediately before the Merger Date;
"Mt AR A\ E " was the Chinese name of MTRCL
immediately before the Merger Date;
A\ H " has the same meaning as in section
2(1) of the Mass Transit Railway Ordinance

(Cap. 556).

Traffic Accident Victims (Assistance
Fund) Ordinance™.

(d) In section 10(1)(a), in the Chinese text, in the
proposed definition of "i@ﬁ@ﬁﬁ", in paragraph (b),
by deleting {58t (] ?’4 SRl (5Y3723 o It

B HIAYRERYT and substituting T ()@
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) (Y3720 - W BIA) R O

Schedule 2 (a) |In Part 1, by deleting section 3.
(b) In Part 2, by deleting section 4 and substituting -
4. Item 1 of Part 1 of Schedule 1 to the Banking
(Capital) Rules (L.-N. 228 of 2006).
4A. Section 2(a) of the Banking (Specification of
Public Sector Entity in Hong Kong) Notice (L.N. 231
of 2006).".

(c) In Part 2, by deleting section 6.



