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Criminal legal aid fees system

Purpose

This paper provides background information on the past discussions of Members
of the Legidative Council (LegCo) onthecriminal legal aid fees system (i.e. the system
of payment of feesto lawyersin private practice engaged by the Legal Aid Department
(LAD) to act as defence lawyersin criminal legal aid cases).

Background

2. Following areview conducted by the Panel on the provision of legal aid services,
the Panel requested the Administration to conduct a comprehensive review on the
objective, adequacy and effectiveness of the legal aid regime in August 2002. In the
ensuing discussions of the Panel, the subject of criminal legal aid fees system wasraised
by the Hong Kong Bar Association and the Law Society of Hong Kong. Thetwo legal
professional bodies had, respectively, provided written submissionsto the Panel in May
and June 2005.

Mechanism for review of criminal legal aid fees
3. Since 1992, the Administration reviews the following fees on abiennial basis -
(@ lawyersin private practice engaged by the Legal Aid Department (LAD)
to act as defence lawyers in crimina legal aid cases (criminal legal aid
fees);
(b)  lawyersin private practice engaged by the Department of Justice (DoJ) to

prosecute in criminal cases on behalf of the Government (prosecution
fees); and



(c) duty lawyers providing legal representation under the Duty Lawyer
Scheme (DL S fees).

The Finance Committee delegated in June 2003 the authority to approve adjustmentsto
the above fees (the fees) to the Director of Administration, provided that the extent of
adjustment is no greater than the movement of consumer prices as measured by the
Consumer Price Index (C) during the reference period. In conducting the biennia
reviews, the Administration takes into account mainly changes in consumer prices
during the reference period, actual or anticipated difficultiesin engaging the services of
private counsel and solicitors, and other factors such as the state of the economy and
officerentals.

4, Thecriminal legal aid feesare prescribed in Rule 21 of the Legal Aidin Criminal
Cases Rules (LACCR), a subsidiary legislation of the Criminal Procedure Ordinance
(Cap. 221). Any change proposed by the Administration needs to be prescribed by the
Criminal Procedure Rules Committee and endorsed by LegCo through a positive
resolution. A copy of Rule 21 isin Appendix I.

5. The Administration has advised the Panel that the prosecution fees follow the
same scale administratively. Thisisto ensurethat neither the LAD nor DoJwould have
afair advantage in competing for lawyers. For the same reason, the DLS fees are also
based on the brief fee payable by DoJ to engage counsel in place of a court prosecutor.

6. The fees were last reduced by 4.3% pursuant to the 2002 biennia review,
following the change in CPI(C) during the two-year period ending March 2002. In the
context of the 2004 biennial review, a deflation rate of 4.4% was recorded during the
reference period. AsLAD had not encountered any difficultiesin engaging quality and
experienced lawyers, the Administration consulted the two legal professional bodies on
its proposal to effect a 4.4% reduction in criminal legal aid fees. The two lega
professional bodies objected to the proposed reduction, and the Administration
subsequently decided to reserve the 4.4% reduction and consider it together with the
findings of the next biennial review, due in mid 2006.

7. The Administration informed the Panel of the outcome of the 2006 biennial
review in December 2006. While the CPI(C) had increased since the last review, the
cumulative change in CPI(C) from April 2002 to July 2006 (i.e. taking into account the
4.4% held in reserve) recorded a decrease of 1%. Asregardsthe assignment of casesto
private legal practitioners, both the LAD and the DoJ had no difficulties in engaging
suitable private legal practitioners a the current rates. On the other hand, the
Administration appreciated that the economy was picking up and that office rental in
Grade A and Grade B offices had increased by 57% and 29% respectively. Balancing
the considerations, the Administration decided that it would be appropriate to freeze the
rates of the fees. The current rates of fees are set out in Appendix II.



Scale of fees applicable to prosecution and defence lawyers

8. Hon Margaret NG raised an ora question at the Council meeting on 11 May
2005 concerning amendments to the LACCR to make provisions for appropriate
payment for preparation work undertaken by counsel in criminal legal aid cases. In
reply, the Chief Secretary for Administration explained that according to the LACCR,
the Director of Legal Aid (DLA) paysto an assigned defence counsel, and solicitor for
that matter, a "brief fee", generally equivalent to two days court fee, to cover the
preparation work undertaken by the counsel and his attendance for the first day of trial
of the criminal case. From the second day of trial onwards, the assigned counsel
receivesaper diemcourt fee or "refresher fee", calculated at afixed rate at half the brief
fee. Notwithstanding the prescription of the brief fee in the LACCR, if the counsel
considers that the assigned criminal case is exceptionally long or complex, he may, in
accordance with the LACCR, apply to the Court and the Court may so certify. With the
certificate issued by the Court, DLA is empowered to increase the fees payable to the
counsel by such amount as he considers proper in the circumstance. An extract fromthe
Record of Proceedings of the Council meeting on 11 May 2005 isin Appendix III.

0. In response to the Panel, the Administration has explained the differences
between the fees payable to lawyers in private practice engaged for criminal litigation
work by the DoJ and the LAD asfollows -

(@  Prescribed level of fees

The briefsof DoJare "marked brief", i.e. fees are marked before the work
Is done.

For legal aid cases, LAD could only assess the fees "having regard to the
work actually and reasonably done" in accordance with Rule 21(1) of the
LACCR and the maximum rates permitted under the LACCR. The
current approach isfor LAD to agree with individual assigned lawyersthe
feeslevel after the conclusion of the cases. LAD considersthat if feesare
to be agreed with individual lawyers beforehand for all legal aid cases,
not only will it involve more administrative work, the assignment
exercise would be relegated to a fee bargaining exercise and seen to be
putting the interests of lawyers before the aided persons.

(b)  Feespayableat alevel that exceeds the statutory limits

DoJuses broadly similar rates as those prescribed inthe LACCR for their
standard briefing out work in accordance with the complexity and length
of each case. DoJmay pay an additional fee called "reading in refresher”
calculated at daily refresher feeif the pre-trial preparation work required
as assessed by counsdl is substantially over and above that required for
normal cases.



(©

LAD could increase the brief fee and refresher fee payable to an assigned
lawyer beyond the maximum rates if the assigned solicitor or counsel
obtains from the Court a certificate of exceptional complexity/length.

Cases of exceptional complexity and/or length

For non-standard briefing out work involving more complex and lengthy
cases, DoJ adopts a "tender" system whereby quotations (including
guotation for preparation work) are sought from practitioners and
critically examined by a Selection Board.

For legal aid cases of exceptional complexity and/or length, an assigned
counsel or solicitor may apply to ajudge for a certificate of exceptiona
complexity and/or length which, if obtained, would provide authority to
the LAD to increase the brief fee and refresher fee beyond the maximum
rates permitted under the LACCR. LAD has explained that it cannot
adopt a tender system partly because the fees have to be assessed on
"work actually and reasonably done" basis, and partly because of time
constraint. LAD hasno control over when alegal aid applicant may come
forward for assistance. He may lodge his application for legal aid shortly
before hearing and the urgency simply precludes the possibility of
selecting counsel through a tender process. Where senior counsel are
assigned nonetheless, their fees are subject to negotiation and are paid at
non-standard rates.

Views received by the Panel

10. The Panel has received written submissions concerning criminal legal aid fees
system from the Bar Association and the Law Society in May and June 2005
respectively (LC Paper Nos. CB(2)1588/04-05(01) and 1793/04-05(01)). The legd
professional bodies point out that the current system is unsatisfactory in that -

(@

(b)

(©)

while the LACCR specify that fees payable to legal aid lawyers shall be
determined by DLA "having regard to work actually and reasonably
done", DLA does not have flexibility to pay more than the maximum fees
stipulated in the LACCR,

the fees stipulated in the LACCR are unrealistically low and the brief fee
is far from adequate to compensate preparation work in complex cases;

while the Court may grant certificates of exceptional complexity and/or
length upon application by legal aid lawyers, and thus alow DLA to
award a top-up fee, this is not entirely satisfactory as there are no



guidelines for the trial judge to grant the certificate and for DLA to
calculate the enhanced fee;

(d) the LACCR were made many years ago and are no longer able to cope
with the realities of today. Criminal cases have become more complex
and require more time for preparation; and

(e) the incompatibility of the criminal legal aid fees system with the
prosecution fees regime, as illustrated in paragraph 9 above, would lead
to "inequity of arms' between prosecution and defence, resulting in a
situation whereby the legally aided client would be represented by a far
less experienced defence lawyer.

11.  Therequest of the legal professional bodies for a comprehensive review of the
current remuneration system for lawyers engaging in crimina legal aid work is
supported by the Panel. The Legal Aid Services Council (LASC) has considered the
issues raised by the professional bodies and supports such areview. Inrelaying thetwo
legal professional bodies concerns, the Chief Justice has suggested that the
Administration should undertake a review on the subject with an appropriate
representation.

Review of the criminal legal aid fees system
12.  Theissuewasfollowed up by the Panel at its meeting on 15 December 2005. On
the basis of the views of the legal professiona bodies and LASC, the Administration
proposed to review the following issues -

(@)  theprescribed level of fees;

(b)  theflexibility to pay fees at alevel that exceeds the statutory limits;

(c) thefeesfor pre-trial preparation work;

(d) theissue of certificate of exceptional complexity or length as the basis to
raise assessed fees;

(e) feefor an appeal onthebasisof thelevel of the originating trial court; and
(f)  theconference fees.
13.  The Administration informed the Panel of the progress of the review in May and
September 2006. The Panel noted that four meetings had been held by the

Administration Wing and LAD with stakeholders (i.e. the Judiciary, the two legal
professional bodies and DoJ), and the following issues were discussed -



(@  theprinciplesof thereview -

(1) general compatibility of the criminal legal aid fees system with the
prosecution fees regime;

(i)  rectification of inconsistency between policy on payment to
solicitors and counsel; and

(il1)  reasonable and effective remuneration for legal aid lawyerswithin
the remits of public affordability;

(b) dternatives to the LAD's system, such as introducing a "marked brief"
system and adopting a taxation system similar to the one for civil
practitionersin legal aid cases; and

(c) detailsof apossible"marked brief" system, based on a paper prepared by
the Bar Association and the DoJ's existing system.

Latest position
14.  The Administration will brief the Panel on the latest devel opments of the review
at the coming meeting on 26 February 2007.

Relevant papers

15.  Allist of relevant papers available on the LegCo websiteisin Appendix IV.

Council Business Division 2
Legidative Council Secretariat
21 February 2007
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CAP. 221 Legal Aid in Criminal Cases Rules Appendix I
|Subsidiary]
PART IV
MISCELLANEOUS

19. Committing magistrate to inform accused
of his right to apply for legal aid

(1) (Repealed L.N. 323 of 1983)

(2y Upon transferring a charge or complaint to the District Court under
Part IV of the Magistrates Ordinance (Cap. 227) the magistrate shall inform
the accused person of his night to apply for legal aid. (L.N. 64 of 1978)

20. Copies of transcripts

Solicitor or counsel assigned to an accused person or to an appellant
under these rules shall be entitled upon application to receive free of charge
from the appropriate court in Hong Kong a copy of the transcript of the
proceedings or of the depositions, including documentary exhibits, if any, in
the case.

(L.N. 157 of 1986)
{ef. Cap. 221 sub. leg. Ar. 5)

21. Solicitor and counsel fees

(1) The fees payable to a solicitor or counsel assigned under these rules
to represent an aided person shall be determined by the Director having regard
to the work actually and reasonably done and. subject to this rule, in
accordance with the following— (L.N. 414 of 1981 L.N. 115 of 198F)

{¢) to a solicitor assigned under a legal aid certificate in respect of
proceedings in the Court of First Instance a lee of $6,790 and
additionally if the trial is not conctuded on the day on which it
started, a daily [ee of not less than $830 and not exceeding
$4,420 in respect of the second and every subsequent day;
(LN 10 of 1991 L.N. 351 of 1992; L.N. 154 of 1994; L.N. 119
of 1995, L.N. 235 of 1997; 25 of 1998 5. 2, L.N. 174 of 2003 )

(v} to a solicitor assigned under an appeal aid certificate 1n respect
of an appeal from the Court of First Instance to the Court of
Appeal a fee of 39,160 and additionally if the appeal is not
concluded on the day on which it started, a daily fee of not less
than $1.150 and not exceeding $5,910 in respect of the second
and every subsequent day: (LN 101 of 1991, LN. 119 of
1995 L.N. 235 0f 1997, 25 of 1998 5. 2; L.N. 174 of 2003)
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CAP. 221

Legal Aid in Criminal Cases Rules D15

[Subsidiary]

(ab} to u solicitor assigned under an appeal aid certificate in respect

(b

{c)

(d)

of an appeal from the District Court to the Court of Appeal a
fee of 7,330 and additionally if the appeal is not concluded on
the day on which it started, a daily fee of not less than $910 and
not exceeding 3$4,760 in respect of the second and every
subsequent day;, (LN I01 of 1991, L.N. 119 0f 1995, L.N. 235
of 1997, L.N. 174 of 2003)

to a solicitor assigned under a legal aid certificate in respect of
proceedings in the District Court a fee of $4.840; and
additionally, if the trial is not concluded on the day on which it
started, a daily fee of not less than 31,160 and not exceeding
$2.900 in respect of the second and every subsequent day,
(L.N. 70 of 1973; L.N. 289 of 1979; L.N. 83 of 1987; L.N. 87 of
1990; L.N. 101 0f 1991 L.N. 351 0of 1992: L. N. 154 of 1994; L. N.
119 0f 1995, L.N. 235 of 1997; L.N. I74 of 2003 )

to a solicitor assigned under a legal aid certificate to act as
advocate as well as instructing solicitor in respect of proceedings
in the District Court a fee not exceeding $16,800 and
additionally if the trial is not concluded on the day on which it
started, a daily fee not exceeding $9,310 in respect of the second
and every subsequent day; (L.N. 10] of 1991; L.N. 35] of
1992, LN. 154 of 1994; L.N. 11901995, L.N. 235 0f 1997; L. N.
174 of 2003)

to counsel assigned under a legal aid certificate in respect of
proceedings in the Court of First Instance a fee not exceeding
$20,410 or in the case of Senior Counsel, such fee as appears to
the Director to be proper in the circumstances and additionally
if the trial is not concluded on the day on which it started, such
daily fee not exceeding one half of the fee allowed under this
sub-paragraph in respect of the second and every subsequent day
as appears to be proper in the circumstances, (L.N. 10! of
1991, LN. 351 of 1992; L.N. 154 0f 1994, L.N. 119 of 1995; L. N.
235 0f 1997; 94 of 1997 5. 20; 25 of 1998 5. 2; L.N. 174 of 2003)

{de) to counsel assigned under an appeal aid certificate in respect of

an appeal from the Court of First Instance to the Court of
Appeal a fee not exceeding $27.210 or in the case of Senior
Counsel, such fee as appears to the Director to be proper in the
circumstances and additionally if the appeal is not concluded on
the day on which it started, such daily fee not exceeding one half
of the fee allowed under this sub-paragraph in respect of the
second and every subsequent day as appears to be proper in the
circumstances; (L.N. 101 of 1991, L.N. 119 of 1995; L.N. 235
of 1997, 94 of 1997 5. 20, 25 of 1998 5. 2; L.N. 174 of 2003)
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CAP. 221

Legal Aid in Criminal Cases Rules

|Subsidiary]|

(db) to counsel assigned under an appeal aid certificate in respect of

{€)

)

(g)

(h

(i)

an appeal from the District Court to the Court of Appeal a fee
not exceeding $21,760 or in the case of Senior Counsel, such fee
as appears to the Director to be proper in the circumstances and
additionally if the appeal is not concluded on the day on which
it started, such daily fee not exceeding one half of the fee allowed
under this sub-paragraph as appears to be proper in the
circumstances; (L.N. 101 of 1991, L.N. 119 of 1995; L.N. 235
af 1997; 94 of 1997 5. 20; L.N. 174 of 2003)

to counsel assigned under a legal aid certificate in respect of
proceedings in the District Court, a fee not exceeding 313,600 or,
in the case of Senior Counsel, such fee as appears to the Director
to be proper in the circumstances; and additionally, if the trial is
not concluded on the day on which it started, a daily lee not
exceeding one half of the fee allowed under this sub-paragraph in
respect of the second and every subsequent day as appears to be
proper in the circumstances; (L.N. 83 of 1987 L.N. 87 of 1990,
LN 10! of 1991 L.N. 351 of 1992, L.N. 154 of 1994; L.N. 119 of
1995; LN, 235 of 1997; 94 of 1997 5. 20, L.N. 174 of 2003

to Senior Counsel assigned under a legal aid certificate in respect
of proceedings in the Court of First Instance, District Court or
an appeal aid certificate, fees for such consultations approved by
the Director at such hourly rate as appears to the Director to be
proper in the circumstances; (94 of 1997 5. 20; 25 of 1998 5. 2)
to counsel, other than Senior Counsel, assigned under a legal aid
certificate in respect of proceedings in the Court of' First
Instance, or an appeal aid certificate, fees for such conferences
approved by the Director at such hourly rate, not exceeding
$1,080 per hour, as appears to the Director to be proper in the
circumstances; (L.N. 83 of 1987: L.N. 87 of 1990; L.N. 101 of
1991; L.N. 351 of 1992: L.N. 154 of 1994 L.N. 119 of 1995; L.N.
235 of 1997, 94 of 1997 5. 20; 25 of 1998 5. 2; L.N. 174 of 2003)
to counsel, other than Senior Counsel, assigned under a legal aid
certificate in respect of proceedings in the District Court, fees for
such conferences approved by the Director at such hourly rate,
not exceeding $880 per hour, as appears to the Director to be
proper in the circumstances; (L. N. 83 of 1987; L.N. 87 of 1990;
LN 101 of 1991, LN 351 of 1992, LN. 154 of 1994; L.N. 119
of 1995; L.N. 235 of 1997: 94 of 1997 5. 20; L.N. 174 of 2003)
to counsel and solicitors assigned under an appeal aid certificate
in respect of appeals (o, or applications for leave to appeal to, the
Court of Final Appeal, such fees as appear to the Director to be
proper in the circumstances; (L.N. 122 of 1982, 39 0f 1999 5. 3)
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(B A8 2451 [Subsidiary]
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BEMETEON S © 1992 R4 351 BRIF RSN ¢ 1994 4 85 154 BEE LM preliminary inquiry), a fee of $2,210 and additionally, if such
1995 FIE 119 SRR 1 0 1997 GF43 235 SRIFFRANEE © 2003 4E55 174 proceedings are not concluded on the day on which they started,
Py s ' a daily fee not exceeding $1,810 in respect of the second and
1) ARDR i PR O S R S L TR (O L WD TR T o) o g E;’r‘fg’m;tzgzzg}'“};gdj}.y 105y Jpears Lo 0}‘31 Joroper. i ]‘t‘);.
L G AL TSR NS AT - 24T 7 d4 38,160 Iz £ I 1992; LN. 154 of 1994; L'N. 119 of 1995; L.N. 235 of 1997, L .
HAACHGTRIFHE R s RURBESS = K RS X Y Wm 4 A m T 174 0f 2003)
TR EOEHEA - (15 0 BMAGEBIE $4.080 5 (71983 45 48 (n) to counsel or a solicitor assigned under a legal aid certificate to
SEATS I 0 1987 TEAYE3 BELARIN ¢ 1990 SEG 8T BEEHRINE © 1992 act as advocate in committal proceedings otherwise than by way
FE IS BERML Y 1 1994 45 154 ik fhos st 0 1995 8245 119 i of a preliminary inquiry, a fee not exceeding $8,160 and
TRENE o 1997 SE5 235 gl oM 2003 F5T 174 YEM: oL ) additionally, if such procec_edings are not cqncluded on the day
(o) FEE L ARMER (RRAE S Oa) IREE5EAY I 3RTERR 4 (9 & TRAE T - W o? \;]:hlch thi{y ste(ljrted, a dal;ly fee no:jexceedmg 34,080 ;}n respect
REEREGEARENR TBNSHER HEHTEZS $2.710 ; of the second and every su sequent day as appears to be proper
(1984 4;2‘1?‘204 ﬂf;‘ffﬁz,{-’r : 19r:8’7 TEH B3 GELLFRINME 5 1902 SE55 350 m_the circumstances, (48 0/ /9835 5; L.N. 83 of 1987, L.N. 87
BEEIRIME ¢ 1994 405 154 GESLHME § 1995 S35 119 Skeh th o of 1990; LN. 351 of 1992; LN. 154 of 1994; L.N. 119 of 995
007 1 225 mEp g A ST " a L.N. 235 of 1997; L.N. 174 of 2003
1997 G55 235 YEIE RN 5 2003 R 174 L) ici i i
i AN 7B b B S R £ (0) to counsel or a solicitor settling a notice of appeal, other than
(p) STHURE TOA) SIS MAERND - BB ERER TEF DL T R g grounds of appeal settled under rule 9(a}, such fee not exceeding

B o (1986 4 15T BEkIRA )

(2) W0 RR A PR AR DR AGETY - A RITEL L R WA R e il
BT RS Nt

(1998 4E 25 pEaT 2 g

(p)

$2,710 as appears to the Director to be proper in the
circumstances; (L.N. 204 of 1984; L.N. 83 of 1987, L.N. 351 of
1992: LN. 154 of 1994; L.N. 119 of 1995: L. N, 235 of 1997: LN,
174 of 2003)

to any lawyer engaged under rule 7(1A), such fees as appear to
the Director to be proper in the circumstances. (LN 157 of
1986 )

(2) 1f in the opinion of a judge before whom a trial or appeal is heard the
case i1s of exceptional length or complexity, the Judge may so certify and
thereupon—
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CAP, 221 Legal Aid in Criminal Cases Rules

[Subsidiary|

{«) the fee payable to counsel under paragraph (})(d ); and

(by the fee payable to a solicitor under paragraph {1)(«),
may be increased by such amount as appears to the Director to be proper
in the circumstances, and the daily fee provided for in paragraph (1)(«) or {d/ ).
as the case may be, may be increased proportionately. (L.N. 115 of 1985)

(3) Ifin the opinion of a District Judge before whom a trial is heard the
case is of exceptional length or complexity, the judge may so certify and
thercupon—

(a) the fee payable to counsel under paragraph (1)) or to a
solicitor in respect of his advocacy under paragraph (1)(c); and

(h) the fee payable to a solicitor under paragraph (1)(#),

may be increased by such amount as appears to the Director to be proper in
the circumstances, and the daily fee provided for in paragraph (1)(#), (¢) or (e},
as the case may be, may be increased proportionately. (L.N. 115 of 1985)

(4) In addition to the fees payable under paragraph (1), there shall be
payable to a solicitor—

{@) expenses actually and reasonably incurred by himself and his
clerk in travelling to or from the court and to and from any
place visited for the purpose of preparing or conducting any trial
or appeal; and

(h) any other out-of-pocket expenses actually and reasonabiy
incurred.

(5) Where a solicitor or counsel (other than Senior Counsel) represents 2
or more accused persons or 2 or more appellants to whom he has been
assigned by the Director and who are tried together or whose appeals are
heard together— (94 of 1997 5. 20) '

(a) the fee, including the daily fee, payable to a solicitor under
paragraph (1)) or (), may be increased by such amount as
appears to the Director to be proper in the circumstances:

(#) the fee, including the daily fee, payable to—

(i} a solicitor under paragraph (1)(c) in respect of his advocacy;
(i1) counsel (other than Senior Counsel) under paragraph (1))
or(e), (94 of 1997 s 20)
may be increased by 10% for each additional accused person or
appellant so represented up to a maximum of 50% where 6 or
more accused persons or appellants are so represented. (L. N.
414 of 1981)

(6) Where in the Court of First Instance counsel represents 2 or more
appellants to whom he has been assigned by the Director and whose appeals
are heard on the same day, there shall be payable to counsel, in respect of all
the appeals, such fee in accordance with paragraph (1){¢/ } as appears to the
Director to be proper in the circumstances. (L N. 83 of 1987 L.N. 87 of
1990, 25 of 1998 . 2}
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CAP. 221 Legal Aid in Criminal Cases Rules D19

[Subsidiary|

{7) A claim for fees shall be submitted to the Director in such form and
manner as he shall require, (L.N. 87 of 199(})

SCHEDULE
{ Repealed LN. 199 of 1992)
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Criminal Legal Aid Fees,

Appendix 1T

Prosecution Fees and Duty Lawyer Fees

Nature of fee

1. Court of First Instance Cases

() Counsel
(i) brief fee
(ii) refresher fee per day

(b) Solicitor
(i) brief fee
(ii) refresher fee per day

(c) Conference per hour (counsel)

(d) Pre-trial review (per review)

. District Court Cases

() Counsel
(i) brief fee
(ii) refresher fee per day

(b) Salicitor (acting asinstructing
solicitor)
(i) Dbrief fee
(it)  refresher fee per day

(c) Salicitor (acting as advocate
aswell asinstructing solicitor)
(i) brief fee
(ii) refresher fee per day

(d) Conference per hour (counsel)

(e) Brief fee for mention/sentence

. Magistrates Court Cases

() Counsel
(i) brief fee
(ii) refresher fee per day

(b) Counsel or solicitor (acting as

Department/
Service

LAD/DOJ*
LAD/DOJ

LAD?
LAD?

LAD/DOJ
DOJ

LAD/DOJ*
LAD/DOJ

LAD?
LAD?

LAD*
LAD*

LAD/DOJ
DOJ

DOJ
DOJ

advocate) in committal proceedings

(i) brief fee
(ii) refresher fee per day

LAD
LAD

Current
M aximum
w.ef.

4 July 03
6

20,410
10,210

6,790
83010 4,420

1,080
2,030

13,600
6,800

4,840
1,160 to 2,900

16,800
9,310

880
2,710

8,160
4,080

8,160
4,080

Enclosure



4.

Nature of fee

(c) Salicitor for instructing counsel
in committal proceedings
(i) brief fee
(ii) refresher fee per day

(d) Counsdl or solicitor acting as advocate
in preliminary inquiry
(i) brief fee
(ii) refresher fee per day

(e) Brief in place of court
prosecutor per day

(f) Duty Lawyer Fee

(g) Pre-tria fee per hour

Appeals
(a) Settling notice of appeal
(b) Instructing solicitors for appeals

to the Court of Appeal
(i) from the Court of
First Instance

(i) from the District Court

(c) Counsel for appealsto the

Court of Appeal
(i) from the Court of
First Instance

(i) from the District Court

(d) Conference per hour (counsel)

Note:

LAD Legal Aid Department
DOJ Department of Justice
DLS Duty Lawyer Service
* Subject to an increase of 10% on the base figures for each of the second to sixth defendant or appellant.
Subject to an increase of such amount as appears to the Director of Legal Aid to be proper in the

AN

circumstances.

Department/
Service

LAD
LAD

LAD
LAD

DOJ

DLS

DLS

LAD

LAD

LAD

LAD/DOJ

LAD/DOJ

LAD/DOJ

Current
Maximum
w.ef.

4 July 03
(%)

2,210
1,810

8,160
4,080

5,430
5,430

2,710
670

2,710

9,160
1,150 to 5,910

7,330
910to 4,760

27,210
13,610

21,760
10,880

1,080

aday
half day

first day
per
subsequent day

first day
per
subsequent day

first day

per

subsequent day
first day

per

subsequent day



Appendix 111

Extract from the Official Record of
Proceedings of the Council meeting on 11 May 2005

—BAMGK—LAU—-QH—G&}M} Lvantto—follow up. Wil an open

compeli e held?

SECRETARY FOR HOME AFFAIR ntonese): Madam President, we
can certainly consider holding an open competition. wever, sometimes an

open competition may not be the best way to initiate this project nay delay

nralact
Or-even-postpone-the-development of the-entire- projects

PRESIDENT (in Cantonese): Second question.

Amendments to Legal Aid in Criminal Cases Rules

2. MS MARGARET NG: Madam President, there is no provision in the
Legal Aid in Criminal Cases Rules which authorizes the Director of Legal Aid to
pay fee, other than a fixed brief fee, to the counsel in criminal cases Jor his work
in preparing for a trial or an appeal, irrespective of how much work he has done.
In his speech at the Opening of the Legal Year 2005, the Chairman of the Hong
Kong Bar Association (the Bar) pointed out that the rules governing counsel fees
in criminal legal aid cases were outmoded and would not attract enough
barristers to practise criminal law. As thorough preparation may save a great
deal of court time and is in the public interest, will the Government inform this
Council whether it plans to amend existing legislation to make provisions for
appropriate payment for preparation work undertaken by counsel in criminal
legal aid cases; if so, of the details of the plan; if not, the reasons Jor this?

CHIEF SECRETARY FOR ADMINISTRATION: Madam President, at
present, the Legal Aid in Criminal Cases Rules prescribe the maximum fees
payable to counsel and solicitors for undertaking criminal litigation work for the
Legal Aid Department (LAD). It has long been the Administration's policy to
review the fees on a biennia] basis, to take account of changes in consumer prices
and other related factors. We last adjusted the fees in the middle of 2003
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following approval by the Finance Committee and a resolution passed by the
Legislative Council.

The Honourable Member refers in her question to remuneration for
preparation work undertaken by the defence counsel in particular. Before |
address the specific question, let me briefly explain the criminal legal aid fee
system enshrined in the Legal Aid in Criminal Cases Rules, as applied to both
defence counsel and defence solicitors.

According to the Rules, the Director of Legal Aid pays to an assigned
defence counsel, and solicitor for that matter, a "brief fee ", generally equivalent
to two days' court fee, to cover the preparation work undertaken by the counsel
and his attendance for the first day of trial of the criminal case. From the
second day of trial onwards, the assigned counsel receives a per diem court fee
or "refresher fee", calculated as a fixed rate at half the brief fee.

Notwithstanding the prescription of the brief fee in the Rules, if the
counsel considers that the assigned criminal case is exceptionally long or
complex, he may, in accordance with the Rules, apply to the Court and the Court
may so certify. With the certificate issued by the Court, the Director of Legal
Aid is empowered to increase the fees payable to the counsel by such amount
which the Director considers proper in the circumstances.

The Administration keeps an open mind to proposals which may further
improve the cost-effectiveness of the criminal legal aid fee system. Indeed, in
the context of the Finance Committee's approval of the last fee adjustments in
mid-2003, the Bar and The Law Society of Hong Kong (The Law Society) stated
that they would study the fee system and put forward a joint submission with
improvement proposals. The Administration undertook to consider the joint
submission when it is available. In the event, the Bar wrote to the
Administration last month on a number of matters, including its views on the
remuneration for the preparation work undertaken by the defence counsel. We
will examine these views together with those which The Law Society will
provide us, as part of the Administration's comprehensive review of the criminal
legal aid fee system.

MS MARGARET NG (in Cantonese): Madam President, the adjustment
mentioned by the Chief Secretary for Administration is in Jact made according to
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the consumer price index, the rate of which is very small, only a few percentage
points, and it can also be increased or decreased. It was said in the Jourth
paragraph of the main reply that if the case was exceptional, the counsel would
have to make his own application. According to existing legislation, the normal
fee ceiling is only $13,600. No matter how many case-related documents the
counsel has to read, he cannot charge additional fees. As regards service of
notice for appeal, even though the counsel may have read a lot of documenits,
summarized everything and saved court time, the normal fee ceiling is only
$2,710 — even if the Director of Legal Aid wishes to give the counsel more, this
normal ceiling cannot be altered. My supplementary question is: Has the
Government considered revising these normal ceilings? My question is really
about time spent. Would the Chief Secretary for Administration revise the
normal fees for legal aid with the same efficiency as he is presently trying to
boost the remuneration of the Chief Executive? Would he accomplish this task
with the same efficiency, before his term as the Chief Executive for
Administration expires?

CHIEF SECRETARY FOR ADMINISTRATION (in Cantonese): At present,
fees payable to counsels are approved by the Legislative Council and the Finance
Committee. In arriving at the amounts, we have applied the fees charged by
counsels with the same experience in handling such cases for the general public
as the standard. In addition, we have also applied the principle of prudent
financial management. Just as I said earlier, we would make adjustments
according to market condition on a biennial basis. Of course, these adjustments
must be compatible with market changes and cannot deviate from them
completely. Besides, we also have to consider a number of other factors. If
such fees cannot attract sufficient counsels to join the list of counsels of the
LAD, we then would have to review but for the time being, we have not
discovered any problem. Notwithstanding this, I have made it very clear in the
main reply earlier that we would keep an open mind. If the Bar or The Law
Society considers that there are specific problems which we must handle, we
should of course critically examine if there are any problems with the system.

I have also said earlier that if a certain case requires a long preparation
period, or requires the counsel to read a lot of documents, I think the Court
would make special arrangements. Just as I said earlier, if the counsel tells the
Court that he has to spend much time on preparation and do a lot of preparation
work, there should be special treatment under such circumstances. If the Court
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is also convinced that much time is needed and the case is complicated, the LAD
would make special arrangements and pay additional fees.

I believe the Government has to strike a balance between deploying
resources of the LAD and encouraging counsels to participate in this scheme.
With regard to the present system, I think it is feasible. However, just as I said
earlier, we would keep an open mind. Besides, I can assure Ms Margaret NG
that if the Bar and The Law Society think that there are particular problems in
this respect and give us their opinions, we would handle them as soon as
possible. 1 said earlier that I had received the opinions of the Bar one month ago,
and I also hope to have the opinions of The Law Society so that we could address
this issue soon.

MS AUDREY EU (in Cantonese): Madam President, may I ask the Chief
Secretary if he agrees that the better and more thoroughly we do our preparation,
the shorter the hearing time will be? Ms Margaret NG earlier asked about
appeal. Most of the times, before lodging an appeal, a counsel has to refer to
trial records — this may mean the records for 20 or 30 days. Even if he is only
talking about obtaining the faired records of the hearings, several hundred
thousand dollars have to be spent — this sum is paid to the Court and not
charged by the counsel. Having studied all the documents, the counsel
understands the reason for appeal and he has to write it on the notice for appeal.
This process may take the counsel several days, but the fee for preparing the
appeal notice is only $2,710. Therefore, may I ask the Chief Secretary if he
agrees that this is not a matter of making adjustments in accordance with
consumer prices, but rather a matter of the structure itself? That is, does he
agree that there is a shortcoming with the formula stipulated by existing
legislation: regardless of how much effort we have put into the preparation,
everything has been provided by law, thus the cart is put before the horse which
is not cost-effective?

CHIEF SECRETARY FOR ADMINISTRATION (in Cantonese): I think Ms
Audrey EU has a point there. We would examine if the system has to be
refined. If this can shorten the Court's hearing time and save government
spending in this respect, I am sure we can consider this. I would pay special
attention to this, and study the issue further with colleagues of the LAD.
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MR RONNY TONG (in Cantonese): Madam President, I would like to raise a
supplementary question on the fourth paragraph of the main reply. In the fourth
paragraph, the Chief Secretary said that the Court is empowered to increase the
fee payable, but does the Chief Secretary in fact know that upon receiving a case,
there is no way for the counsel to be sure that the Court will definitely accept his
application?  Besides, even if the Court approves the application, it is only
asking the Director of Legal Aid to handle the application; it is still unknown as
1o how the application will be handled. On the contrary, if the counsel is
working for the prosecution, these shackles would not exist. Therefore, we can
see that the prosecution and the defence may be receiving different treatment,
and this may have a direct impact on quality. May I ask the Chief Secretary
here if he would consider lifting these rigid stipulations and fee ceilings which
are out of touch with the reality, and switch to using the time spent as the
criterion in determining the fees payable to counsels? | hope the Chief
Secretary can say whether he would consider changing this criterion, unlike the
present practice where, regardless of the complexity of the cases, a rigid amount
is prescribed as fee payable to the counsel no matter he has to work for three
weeks or two days. I hope the Chief Secretary can consider using the time spent
as the criterion for calculating fees.

CHIEF SECRETARY FOR ADMINISTRATION (in Cantonese): This
argument has been put forward many times. Just as I said earlier, the present
brief fee is calculated on the basis of two working days. Generally speaking,
everybody seems to be happy with it. Granting special circumstances and the
counsel feels that the fee is not enough, I have said that the Court can issue
certificates to handle it with flexibility, and the LAD will adjust the fee for the
preparation period in accordance with the certificate. Judging from the records
I have seen, if the LAD receives such certificates issued by the Court, approval
will be given under normal circumstances, and the LAD also has clear guidelines
on this,

If counsels with the LAD consider that preparation work will really take a
long time, they should point it out to the Court. However, in order to safeguard
the expenditure of taxpayers in legal aid, the authorities will lay down some
criteria on the premise that discretion would not be exercised too frequently. I
think there are advantages to this. At present, generally speaking, our criterion
is to calculate the initial brief fee on the basis of two working days. 1 have said
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earlier that if for a certain case, the difference is too big, I hope individual
counsel would point it out. I think this is also a fair way to handle the matter.
However, if we have to handle it in another way, I believe we have to take a look
at the relevant expenses and whether this would result in higher administrative
cost. This is a matter with the system. In this regard, I said earlier that the
Bar had given us some opinions a month ago. Although 1 have not read those
opinions and do not know whether this point is included, 1 very much believe that
they have included it. If so, we will study this further to see if adjustments can
be made.

MR LI KWOK-YING (in Cantonese): Madam President, I am very glad to hear
the Chief Secretary say earlier that he would keep an open mind in handling this
and I welcome him saying so. Ms Margaret NG's main question is mainly about
fees for counsels but the few colleagues who have asked supplementary questions
earlier seem to have made a mistake, thinking that it is only looking at counsel
fees.  However, we all know that at present, the Judicial system is made up of
barristers and solicitors, and the philosophy behind this is when the two different
kinds of lawyers are handling the same case, it is hoped that the objective factor
will not come in, so that the lawyers can accurately grasp the information and
enforce the law impartially. If this is the reason, we all know that when
barristers handle complicated cases and have relatively spent more time, the
same applies to solicitors. Therefore, if barristers can charge according to the
lime they have spent on the cases, may I ask the Chief Secretary if the same
applies to solicitors too?

CHIEF SECRETARY FOR ADMINISTRATION (in Cantonese): Madam
President, I have said that we are waiting for solicitors to give us their opinions
in this regard. If The Law Society considers that adjustments are necessary, I
would consider them. However, we do have a common goal with the
Legislative Council, that is, to ensure the proper spending of public money. If
there is a way which is fair, and which can improve the entire legal aid system to
the satisfaction of every party, I will definitely strike a balance.

MR CHIM PUI-CHUNG (in Cantonese): Madam President, may I ask the
Chief Secretary if it is required by law that barristers or solicitors must take up
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cases of the LAD? If not, this is something which they take upon themselves
voluntarily.  The reason for lawyers to serve society in this way is perhaps they
have made more than enough money from the fees they charge in handling other
cases. Therefore, may I ask the Chief Secretary if barristers are required to
take up cases of the LAD?  If not, this is a matter of free will.

CHIEF SECRETARY FOR ADMINISTRATION (in Cantonese): There is no
mandatory obligation.

PRE DN in . el:_‘_ Third quncfinn

= = - e ety

Tenants\Purchase Scheme Phase 6B

3. MR WONG KWOK-HING (in Cantonese): Madam President, regarding
the Tenants Purchgse Scheme (T PS) Phase 6B, will the Government inform this
Council if it knows:

(a)  the reasons Js re-introducing the TPS this year, whether it has
assessed the impact of the TPS on the property market before
re-introducing the X(PS concerned, and considered extending the
TPS phase to other public housing estates or introducing a new TPS
phase in the light of marRet changes;

(B)  as the public areas adjacent INTPS estates will be designated as
public areas and subject to the Dedq of Mutual Covenant (DMC) for
TIPS estates, the criteria for delinea)y g the areas to be included;
and whether the authorities will consult¥ge residents of TPS estates
before making the relevant DMC: if so,\¢f the details of such
consultation; if not, the reasons Jor that; and

(c)  given that the Housing Department (HD), in regponse to the
outbreak of Severe Acute Respiratory Syndrome (SARS) in the
community in 2003, decided to defer the sale of flats undex the TPS
Phase 6B pending the inspection and maintenance of sewage 3ystems
of the estates concerned, the reasons for the authorities' repexted
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Appendix IV
Criminal legal aid fees system

Relevant documents

Meeting Meeting Date Paper/Question
Panel on 27 October 2003 Letter dated 20 October 2003 from the
Administration of Director of Administration responding
Justice and Legal to the issues raised by the Panel at the
Services meetings on 23 June and 29 July 2003

(LC Paper No. CB(2)159/03-04(03))

Minutes of meeting
(LC Paper No. CB(2)387/03-04)

Legidative Council 11 May 2005 Official Record of Proceedings of the
Council on an ora question raised by
Hon Margaret NG on "Payment of fee
to the defence counsel in criminal legal
aid cases in respect of preparation

work"
Panel on -- An Executive Summary and the
Administration of submission on "Review of lega aid in
Justice and Legal criminal cases’ from the Specid
Services Committee on Legal Aid Reform of the

Hong Kong Bar Association to the
Legal Aid Services Council

(LC Paper No. CB(2)1588/04-05(01))
(English version only)

L etter dated 1 June 2005 and a position
paper on "The System of
Remuneration of Solicitors for
Conducting Criminal Legal Aid Work"
from the Law Society of Hong Kong to
the Director of Administration

(Annex 7 to the position paper is
confidential)

(LC Paper No. CB(2)1793/04-05(01))
(English version only)

Letter dated 8 July 2005 from the
Administration to the Hong Kong Bar



http://www.legco.gov.hk/yr03-04/english/panels/ajls/papers/aj1027cb2-159-3e.pdf
http://www.legco.gov.hk/yr03-04/english/panels/ajls/minutes/aj031027.pdf
http://www.legco.gov.hk/yr04-05/english/counmtg/hansard/cm0511ti-translate-e.pdf
http://www.legco.gov.hk/yr04-05/english/panels/ajls/papers/aj0523cb2-1588-1e-scan.pdf

Meeting

Meeting Date

Paper/Question

Association on "2004 Biennial Review
of Crimina Lega Aid Fess,
Prosecution Fees and Duty Lawyer
Fees'

(LC Paper No. CB(2)2268/04-05(01))
(English version only)

Letter dated 26 October 2005 from the
Chairman of LASC to the Director of
Administration on "Review of criminal
legal aid fees"

(LC Paper No. CB(2)260/05-06(01))
(English version only)

Letter dated 27 October 2005 from the
Panel Chairman to the Director of
Administration on "Review of criminal
legal aid fees"

(LC Paper No. CB(2)260/05-06(02))
(English version only)

15 December 2005

An extract from the Official Record of
Proceedings of the Council meeting on
11 May 2005 on an ora question
raised by Hon Margaret NG on
"Amendments to Lega Aid in
Criminal Cases Rules’

(LC Paper No. CB(2)658/05-06(01))

Paper provided by the Administration
on "Criminal legal aid fees system"
(LC Paper No. CB(2)658/05-06(02))

Minutes of meeting
(LC Paper No. CB(2)1198/05-06)

Letter dated 15 May 2006 from the
Director of Administration concerning
the progress of the review of criminal
legal aid fees system

(LC Paper No. CB(2)2058/05-06(01))



http://www.legco.gov.hk/yr05-06/english/panels/ajls/papers/aj1128cb2-260-2e-scan.pdf
http://www.legco.gov.hk/yr05-06/english/panels/ajls/papers/aj1128cb2-260-1e-scan.pdf
http://www.legco.gov.hk/yr05-06/english/panels/ajls/papers/aj1215cb2-658-1e.pdf
http://www.legco.gov.hk/yr05-06/english/panels/ajls/minutes/aj051215.pdf
http://www.legco.gov.hk/yr05-06/english/panels/ajls/papers/aj1215cb2-658-2e.pdf
http://www.legco.gov.hk/yr05-06/english/panels/ajls/papers/aj0522cb2-2058-1e-scan.pdf
http://www.legco.gov.hk/yr04-05/english/panels/ajls/papers/ajcb2-2268-1e-scan.pdf

Meeting

Meeting Date

Paper/Question

Paper provided by the Administration
on "2006 Biennial Review of Criminal
Legal Aid Fees, Prosecution Fees and
Duty Lawyer Fees'

(LC Paper No. CB(2)563/06-07(01))



http://www.legco.gov.hk/yr06-07/english/panels/ajls/papers/aj1212cb2-563-1-e.pdf

