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Purpose

This paper provides background of the past discussions of the Legidative
Council (LegCo) on the issue of application of certain provisions of the Prevention
of Bribery Ordinance (POBO) (Cap. 201) to the Chief Executive (CE) and recent
developments.

Work of the Panel on Constitutional Affairs

2. In early 1999, the Director of Administration advised the Panel on
Congtitutional Affairs that the Administration would review the application of
certain provisions of POBO to CE. The Panel had followed up the issue since
then.

3. Due to the lack of progress of the Administration's review over a six-year
period, the Panel resolved at its meeting on 30 May 2005 to form a subcommittee to
closely follow up the issue. The terms of reference of the Subcommittee, as
endorsed by the Panel, were "to monitor and examine the issue of devising an
appropriate statutory framework of bribery prevention applicable to the Chief
Executive, including in particular the Government’s review of the Prevention of
Bribery Ordinance.* Dr Hon YEUNG Sum was €elected the Chairman of the
Subcommittee.

4, In his Policy Address delivered on 12 October 2005, CE indicated that he
accepted the need for his office to be subject to anti-corruption regulation. To this
end, the Government would introduce legislation into LegCo as soon as possible to
put in place the necessary legal regulatory procedures within the framework of the
Basic Law.

5. In early November 2005, the Director of Administration consulted the
Subcommittee on the proposal to apply certain provisions of POBO to CE. The



Subcommittee discussed the Administration's proposal and raised concerns on
certain aspects of the proposa and related issues.  The Subcommittee
recommended that the Administration should proceed with the preparation of the
necessary legislative amendments as soon as possible, taking into account members
views and concerns.

6. The Director of Administration advised the Subcommittee that the Prevention
of Bribery (Amendment) Bill 2006 had been included in the legislative programme
for 2005-2006 and would be introduced into LegCo by May 2006.

7. As the Subcommittee had completed its work entrusted by the Pandl, it was
dissolved after making a report to the Panel on 20 February 2006. For details of
the background of the issue and the deliberations of the Subcommittee, members are
invited to refer to the Subcommittee's report to the Panel [LC Paper No.
CB(2)1149/05-06(01)] in Annex .

Recent developments

8. The Prevention of Bribery (Amendment) Bill has been included in the
2006-2007 Legidlative Programme issued by the Administration in October 2006.
The purpose of the Bill is to subject CE to certain provisions of POBO while taking
into account CE's special constitutional position.

0. Members had expressed concern about the timing for the introduction of the
Prevention of Bribery (Amendment) Bill a a number of meetings of the House
Committee in the current session. The Chairman of the House Committee had
relayed to the Chief Secretary for Administration (CS) Members concern for the
early introduction of bills in the 2006-2007 Legislative Programme, in particular,
the Prevention of Bribery (Amendment) Bill, and Members request for a specific
time frame for the introduction of these bills to avoid bunching of bills at the end of
the session. CS agreed to inform Members the rough time frame as soon as it was
available.

10.  Similar concern was raised by members when the Panel on Administration of
Justice and Legal Services was briefed on the CE's 2006-2007 Policy Address at its
special meeting on 20 October 2006. The Director of Administration advised the
Panel that the Administration had proceeded with the preparation of the necessary
legidlative amendments to POBO. In the course of drafting the proposed
legislative amendments, the Administration considered that a careful assessment of
the implications of some amendments was required, e.g. whether the scope of some
amendments was too wide and whether they were legally enforceable. The
Director of Administration assured members that the Administration was actively
following up the matter and was working towards introducing the Bill in the current
LegCo session.



11. At the meeting of the Panel on Constitutional Affairs on 20 November 2006,
the timing for the introduction of the Prevention of Bribery (Amendment) Bill was
again raised. Some members considered that the Bill should be enacted before the
CE election in March 2007, and some members considered that it should be enacted
before the third term CE assumed office on 1 July 2007. Members were of the
view that the Administration should accord priority to the introduction of the Bill.
Members agreed to request the Administration to advise the Panel of the difficulties
encountered in drafting the Bill and to provide a specific time frame for the
introduction of the Bill at its next meeting on 18 December 2006.

Relevant papers

12.  Alist of relevant papers available on the LegCo websiteisin Annex 1 1.

Council Business Division 2
Legidative Council Secretariat
12 December 2006
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Report of the Subcommittee on Application of Certain Provisions of the
Prevention of Bribery Ordinanceto the Chief Executive

PURPOSE

This paper reports on the deliberations of the Subcommittee on Application of
Certain Provisions of the Prevention of Bribery Ordinance to the Chief Executive.

BACKGROUND

2. At the Council meeting on 13 January 1999, a written question was raised by
Hon Emily LAU on whether the Chief Executive (CE) was subject to the provisions
of the Prevention of Bribery Ordinance (POBO) (Cap. 201). The Panel on
Constitutional Affairs (the Panel) has followed up the matter since then.

3. The Administration advised the Panel in February 1999 that CE had indicated
that he was happy to be bound by POBO, and it would review the application of
certain provisions of POBO to CE. After considering the technical and constitutional
issuesinvolved in applying certain provisions of POBO to CE, the Administration had
come to the following views -

(@  CE’'sunique constitutional status

Under the Basic Law, CE is appointed by the Central People's
Government (CPG) (Articles 15 and 45 of the Basic Law (BL 15 and
45)). The Basic Law does not confer any power on the Hong Kong
Special Administrative Region Government (HKSARG) in the
appointment or removal of CE to/from hisoffice. Under BL 60(1), CE
is the head of the HKSARG, and under BL 43(2), he is accountable to
the CPG and the HKSAR in accordance with the provisions of the Basic
Law. Any proposal to extend the general standard of bribery prevention
applicable to “prescribed officers’ under POBO for application to CE
must take into account CE's unique constitutional position in the
HKSAR.



(b)  To reconcile CE's unique constitutional status with an appropriate
regulatory framework

Under POBO, the offences of solicitation, acceptance and offer of
advantages are generaly premised upon the existence of a
principal-agent relationship. Civil servants are agents as they are
employees of the HKSARG which, for the purposes of POBO, is their
principal. However, according to legal advice, CE isnot an agent of the
HKSARG within the meaning of section 2(1) of POBO. The special
constitutional position of CE poses difficultiesin fitting him within the
structure of the existing offence provisions in POBO. The
Administration would further consider whether any legidlative
provisions for exclusive application to CE should be given effect
through amendment to POBO or other legidlative vehicles.

(c) CEisaready bound by the common law offence of bribery of public
officer

It is already a common law offence for a “public officer” to accept a
bribe and for anyoneto bribe a*“ public officer”. Legal adviceisthat CE
may fall within the meaning of “public officer” under the common law
and would be liable to prosecution if he accepts a bribe even without
any amendment to POBO.

4, The Administration had also explained that CE was the authority to approve
the receipt of advantage by members of the civil service, and there was no appropriate
authority according to the provisions of POBO to grant approval to CE for the receipt
of advantages himself. The present arrangement was that CE could not accept gifts
for persona retention unless he had paid for them at market price. CE would declare
all giftsreceived by him, irrespective of their value, in aregister which was available
for public inspection. The declaration system complied with the spirit of the rules
applicableto civil servants concerning acceptance of gifts.

5. The Administration reported the progress of the review to the Panel in 1999,
2000, 2001 and 2002 respectively. Despite the Panel’s repeated requests, the
Administration had yet to consider whether and, if so, how the relevant POBO
provisions should apply to CE and would not provide aconcrete |egislative timetabl e.
For details of the past discussions of and follow-up actions taken by the Panel on the
matter, members are invited to refer to the background brief prepared by the
Legidative Council (LegCo) Secretariat for the Panel meeting on 21 March 2005,
which is available on the LegCo website (L C Paper No. CB(2)1091/04-05(01)).

THE SUBCOMMITTEE

6. Members considered the lack of progress of the Administration'sreview over a
six-year period totally unacceptable. The Panel resolved at its meeting on 30 May



2005 to form a subcommittee to closely follow up the matter. The terms of reference
of the Subcommittee, as endorsed by the Panel, are “to monitor and examine theissue
of devising an appropriate statutory framework of bribery prevention applicableto the
Chief Executive, including in particular the Government’ sreview of the Prevention of
Bribery Ordinance.”

7. Under the chairmanship of Dr Hon YEUNG Sum, the Subcommittee has held
six meetings, including four meetings with the Administration. A membership list of
the Subcommitteeisin Appendix I.

8. In the course of its deliberation, the Subcommittee has considered the views of
the legal adviser to the Subcommittee, the Hong Kong Bar Association and the Law
Society of Hong Kong. It has also considered the Research Report on Prevention of
Corruption and Impeachment of Head of State/Government in the United Kingdom,
the United States and Korea prepared by the Research and Library Services Division
of the LegCo Secretariat (RP01/05-06). An Executive Summary of the Research
Report isin Appendix || for members’ reference.

DELIBERATIONSOF THE SUBCOMMITTEE

Request of the Subcommittee

0. Asthe Administration hasreiterated its views in paragraphs 3 to 4 above to the
Subcommittee, members have requested the legal adviser to provide a paper on the
relevant issues for consideration of the Subcommittee. The views of the legal adviser
are summarised as follows —

(@  on whether the legislative provisions for exclusive application to CE
should be given effect through amendments to POBO or other
legislative vehicles, the legal adviser considers that the long title of
POBO does not seek to restrict POBO to bribery prevention in any
particular area of activities. As the existing provisions of POBO are
mainly focused on bribery prevention in the public sector in so far that
they are targeted at “prescribed officers’ as receivers of bribes,
employees (and certain persons in other specified capacity) of alist of
named public bodies asreceivers of bribes and the persons bribing them,
the inclusion of bribery prevention provisions aimed at CE in POBO
would not only seem to be a viable option but may also be a logica
choice;

(b) the legal adviser has pointed out that CE is at present subject to the
common law offence of accepting bribe asapublic officer, and offences
of bribing a public officer under both the common law and POBO. In
respect of these offences, no distinction is drawn between CE and any
other public officer or any ordinary citizen and no concern over CE’s
unique constitutional status has been expressed by the Administration.
It is not readily clear how CE’s unique constitutional position should



affect the general standard of bribery prevention applicable to
“prescribed officers’ under POBO; and

(c) onthe Administration’sview that thereisalack of authority to approve
CE's receipt of advantage, the lega adviser has suggested that
consideration may be given to devise a more comprehensive
declaration/registration system that is consistent with the spirit on
which the grant of approval for the receipt of advantage is based, and to
accord the system legidative status so that compliance with it may
constitute lawful authority for acceptance of advantage. This may be a
way to obviate the need for an approval mechanism.

10. The Subcommittee notes from the Research Report prepared by the LegCo
Secretariat that although all the heads of state/government of the United Kingdom
(UK), the United States (US) and Korea have a unique constitutional status, they are
subject to legal regulation for corruption control similar to other public officias.
Notwithstanding CE’s unique constitutional status, he is not above the law and there
IS no express provision in the Basic Law exempting CE from being subjected to
bribery prevention legislation. The Subcommittee considers that an appropriate
statutory framework of bribery prevention should be devised by the Administration
for application to CE without further delay. Some members have suggested that CE
should announce a decision on the matter in his Policy Address to be delivered in
October 2005.

11.  Atitsmeeting on 11 July 2005, the Subcommittee passed the motion moved by
Hon TONG Kawah urging the Government to immediately put forward feasible
proposals regarding the application of legislative provisions on bribery prevention to
CE, so asto expeditioudly legislate for the regulation of the conduct of CE.

The Administration’s proposal

12.  In his Policy Address delivered on 12 October 2005, CE indicated that he
accepted the need for his office to be subject to anti-corruption regulation. Tothisend,
the Government would introduce legislation into LegCo as soon as possible to put in
place the necessary legal regulatory procedures within the framework of the Basic
Law.

13.  In early November 2005, the Administration consulted the Subcommittee on
the proposal to apply certain provisions of POBO to CE. According to the
Administration, in pursing the legislative amendments, it will take into account the
unique constitutional status of CE, the requirement for CE to declare assets, and the
mechanism to handle serious breach of law by CE under BL 73(9). The legidative
proposal seeks —

(8  to apply sections 4, 5 and 10 of POBO to CE. This would impose
restrictions on CE in respect of solicitation and acceptance of
advantages and possession of unexplained property;



(b)  to introduce a new provision to bind any person who offers any
advantage to CE in line with section 8(1) of POBO,;

(c) to amend section 10 to specify that if CE is accused of possessing
unexplained property, the Court shall take account of CE's assets
declared to CJ pursuant to BL 47(2) in determining whether CE has
given a satisfactory explanation under section 10(1); and

(d) toadd anew section to enable the Secretary for Justice (SJ) to refer to
LegCo areport of CE suspected to have committed the POBO offences
for possible follow-up under BL 73(9).

14.  Under the Administration's proposal and insofar as the principal-agent relation
is concerned, the provision that cannot apply to CE is mainly section 3 of the POBO.
This section specifiesthat any “prescribed officer” who, without the general or special
permission of the CE, solicits or accepts any advantage, shall be guilty of an offence.
Although section 3 cannot apply directly to CE himself, administrative measures are
put in place to provide effective control of the acceptance of gifts by the CE. In
accordance with the established system, CE cannot accept gifts for personal retention
unless he has paid for them at market price. Moreover, the gift register of CE is
available for public inspection. These administrative measures have effectively
ensured the transparency and accountability in the acceptance and disposal of gifts
presented to CE.

15.  While members of the Subcommittee welcome the Administration’s proposal
to introduce | egidative amendments to subject CE to the control of POBO, they have
raised concerns on certain aspects of the legislative proposal and related issues.
Detailed deliberations of the Subcommittee are summarised in paragraphs 16 to 57
below.

Application of section 3 of POBO to CE

16.  While members support the application of sections4, 5 and 10 of POBO to CE,
they have reservation about the Administration’s view that section 3 of POBO could
not apply to CE (paragraph 14 above refers).

17.  The Administration has explained that certain offence provisions under POBO
contain the general defence of “lawful authority or reasonable excuse”, whilst some
specifically include the defence of “principal’s consent”. As CE isnot an “agent” of
the HKSAR Government as defined under section 2 of POBO, it isdifficult to fit CE
directly within the regulatory framework under these latter provisions of POBO. In
this regard, al the sections proposed to apply to CE, i.e. sections 4, 5 and 10, do not
incorporate “principal’s consent” as a defence. The application of these sections
would therefore only impose restrictions on him in respect of acts of solicitation and
acceptance of advantage and possession of unexplained property.



18. Section 3 of POBO prohibits any “prescribed officer” from soliciting or
accepting any advantage without the general or special permission of CE. Given the
special constitutional position of CE and the lack of an appropriate authority to grant
permission for CE to accept any advantage, CE would not be able to avail himself of
the defence of “principal’s consent”.

19.  Some members consider that the problem raised by the Administration could
be resolved by tasking a special committee to grant permission for CE to receive
advantages. In this connection, they have referred the Administration to the
suggestion of the Hong Kong Bar Association that the issue could be addressed by
having a special section or sub-section applicable only to CE in POBO, and an
independent body to grant general or special permission for CE to accept advantages.

20. The Administration agrees with members that the spirit governing the
solicitation and acceptance of advantages by prescribed officers should apply to CE.
It is, however, technically not feasible to directly apply section 3 of POBO to CE
because he could not grant permission to himself to accept an advantage.
Neverthel ess, the Administration has undertaken to consider whether and, if so, how
section 3 could be made applicable to CE.

Proposed new section to allow SJ to makeareferral to LegCo

The “referra provision”

21. A major concern of the Subcommittee is the need for and implications of the
proposal to introduce a new section to enable SJ to refer to LegCo a report of CE
suspected to have committed a POBO offence for possible follow-up by LegCo under
BL 73(9) (the “referral provision”). BL 73(9) provides that —

“If a motion initiated jointly by one-fourth of all the members of the
Legidative Council charges the Chief Executive with serious breach of law or
dereliction of duty and if he or she refuses to resign, the Council may, after
passing a motion for investigation, give a mandate to the Chief Justice of the
Court of Final Appea to form and chair an independent investigation
committee. The committee shall be responsible for carrying out the
investigation and reporting its findings to the Council. If the committee
considersthe evidence sufficient to substantiate such charges, the Council may
pass a motion of impeachment by a two-thirds mgjority of all its members and
report it to the Central People's Government for decision.”

22. The Administration has explained that the “referral provision” is essential for
the proper handling of a corruption complaint against CE. When thereisa corruption
complaint against CE, he will be subject to criminal investigation by the Independent
Commission Against Corruption (ICAC), which will make areport to the Department
of Justice for legal advice and consideration of prosecution. Any proposal to end an
investigation or close a case will be reported to the Operations Review Committee
(ORC). At the sametime, because of the unique constitutional role of CE, hewill also
be subject to LegCo’ sinvestigation and impeachment procedures under BL 73(9).



23. The Administration has proposed that upon receipt of such complaints from
ICAC, SJ may refer those with “prima facie” case and the findings of ICAC's
preliminary investigation to LegCo. Members could accordingly consider invoking
the mechanism of investigation to be conducted by the independent investigation
committee chaired by CJ and passing a motion of impeachment under BL 73(9).
Should LegCo decide to proceed with the procedures under BL 73(9), SJ may
exercise discretion and allow LegCo to complete the investigation and impeachment
proceedings, before he may exercise his power of criminal prosecution or require
|CAC to conduct further investigation.

24.  Members note that in all of the three places covered in the Research Report
prepared by the LegCo Secretariat, there are no legal provisions requiring prosecution
agencies to advise the respective legislature of any credible information that may
constitute grounds for an impeachment.

25.  Some members consider that the “referral provision” is unnecessary and
undesirable. They have stressed that criminal proceedings should not be mingled with
political proceedings. It is for SJ to decide whether and, if so, when to ingtitute
criminal proceedings against CE on the basis of the evidence available, and for LegCo
to decide whether and, if so, when to invoke BL 73(9) in appropriate circumstances.
SJ should make an independent decision on prosecution, regardless of whether there
are, or the progress of, impeachment proceedings under BL 73(9).

26. The Administration has explained that under section 30 of POBO, a person
who, knowing or suspecting that an investigation in respect of a POBO offence
alleged or suspected to have been committed under Part |1 of POBO is taking place,
without lawful authority or reasonable excuse, discloses the subject or details of the
investigation commits an offence. SJis bound by the “non-disclosure” requirement
unlessit can successfully be argued that one of the exceptionsin section 30 of POBO
will apply or the legidation vests SJwith the power of referral to LegCo. Itisclearly
desirable to put the legal position beyond doubt by the proposed “referral provision”
so that LegCo may obtain the essential facts of a complaint against CE and Members
may consider invoking the investigation and impeachment procedures under BL
73(9).

27. The Administration has supplemented that the Data Protection Principle 3 in
Schedule 1 to the Personal Data (Privacy) Ordinance (PDPO) (Cap. 486) stipulates
that adata user (e.g. ICAC or SJ) shall not use personal datafor a purpose other than
that for which they were to be used at the time of their collection (i.e. investigation
and prosecution) in the absence of the data subject’s (e.g. CE’s) prescribed consent.
In the present case, it would not be appropriate for SJ to seek CE’'s consent for
referring to LegCo a complaint against CE himself. With the proposed “referral
provision”, one of the purposes for the collection of data by ICAC will be for SJto
consider referring the complaint and essential investigation findingsto LegCo. Inthis
way, it can be ensured that SJ sreferral to LegCo will not contravene the restrictions
imposed by PDPO.



28.  Some members have expressed concern whether SJ, a politically appointed
principal official, may choose to take a course of action that would better serve the
interests of the person who appoints him, e.g. by making a referral to LegCo so that
the impeachment proceedings would take place before the criminal proceedings.
This would then give rise to a practical consideration of whether CE, if prosecuted,
could have afair trial after he has been subject to theimpeachment proceedings which
are held in open session and highly politicized in nature. These members have
pointed out that if SJ decides not to prosecute CE and if CE refuses to resign, the
impeachment procedures could be triggered by LegCo. It is unnecessary for SJ to
make areferral to LegCo to facilitate its consideration of invoking the investigation
and impeachment mechanism under BL 73(9). The need and timing for LegCo to
invoke any impeachment proceedings should better be | eft to the discretion of LegCo.
They have also pointed out that asillustrated by the Research Report prepared by the
LegCo Secretariat, the respective legisature of UK, US and Korea has responsibility
over its own impeachment procedure.

29. Another concern of some members is the risk of politicisation of the
impeachment process. These members have pointed out that given the composition
and political nature of LegCo, amotion to investigate CE under BL 73(9) could easily
be negatived, hence making it impossible for any investigation to proceed, not to
mention the passage of a motion of impeachment. It is undesirable if areferral is
made by SJ to LegCo in the hope that the motion of investigation or impeachment
would be defeated because of the composition of LegCo, and CE would not be subject
to further criminal proceedings.

30. The Administration has assured members that if there is sufficient evidence to
substantiate complaints against CE over any POBO offence, SJ will consider
proceeding with criminal proceedings, irrespective of whether the impeachment
proceedings are invoked or the outcome of the proceedings. The referral by SJis not
meant to compel LegCo to invoke the impeachment procedures, but aims at providing
to LegCo essential information pertaining to any bribery-related complaints against
CE, so that LegCo would not be inhibited from performing its constitutional duty
under BL 73(9). Itisfor LegCo to consider whether to proceed with the impeachment
process after receipt of the referral.

31l. The Administration has also assured members that there is no ground to doubt
the independence and impartiality of SJin deciding whether to institute prosecution in
a particular case. Any prosecution decision will be made having regard to the
established prosecution policy. The proposed “referral provision” will not
compromise SJ's constitutional function to control criminal prosecutions free from
any interference under BL 63.

32. Some members disagree that LegCo has to rely on SJs referral in order to
obtain essential information pertaining to any bribery-related complaints against CE.
Under BL 73(9), LegCo, after passing a motion for investigation, will entrust CJ to
form and chair an independent investigation committee. The findings and report of the
investigation committee will provide information to facilitate LegCo’ s consideration



of whether to proceed with the impeachment process. In addition, LegCo could
exercise its power to order the production of relevant documents by the
Administration, if considered necessary.

33. The Administration has pointed out that there could be a situation where
LegCo is not aware of an on-going investigation of a bribery-related complaint
against CE. In the absence of knowledge or information about the complaint, LegCo
would not be in position to perform its constitutional duty under BL 73(9). In the
circumstance, it is necessary for SJto take the initiative to make areferral to LegCo.
SJ would arguably commit an offence under section 30 if he passes essential
information to LegCo in the absence of the “referral provision”.

34. The Administration has reiterated its position that the proposed “referra
provision” is necessary and essential. BL 73(9) not only lays down a special regime
for the investigation and impeachment of CE in respect of a complaint about his
serious breach of law or dereliction of duty, but also entrusts LegCo with the
important constitutional function of investigation and impeachment. It would be
constitutionally appropriate to facilitate LegCo to obtain essential information
pertaining to any bribery-related complaints against CE through areferral by SJ.

35. Some members have no strong view on the proposed “referral provision”.
Given that LegCo has the constitutional role to perform the check and balance
function in case CE refuses to resign on a charge of serious breach of law or
dereliction of duty, they consider that the proposed “referral provision” would
facilitate the work of LegCo in thisrespect. In addition, it is ultimately for LegCo to
decide whether to accept the referral or invoke the impeachment proceedings after
receipt of thereferral.

36. Some members have suggested that in addition to SJ making a referral to
LegCo on his initiative, SJ should also provide information to LegCo at the latter’s
request. To facilitate LegCo to perform its constitutional role under BL 73(9), SJ
should be empowered to make areferral to LegCo if CE is charged of dereliction of
duty, and serious breach of any other laws in addition to POBO.

37. A member is of the view that if section 30 of POBO is the problem that the
Administration tries to tackle, consideration should be given to amending the section
to allow disclosure of essential facts of acomplaint against CE to LegCo under certain
circumstances, instead of introducing the “referral provision”. The Administration
has agreed to consider how to give effect to the “referral provision” in the amendment
bill i.e. whether a new section should be added in POBO as originally contemplated
by the Administration, or whether section 30 of POBO should be amended to provide
an exception as proposed by some members.

Immunity for Members under section 30 of POBO

38.  While the Subcommittee notes that LegCo has established practice to handle
confidential information supplied by the Administration, and Members are covered
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by the protection and immunity provided under the Legidlative Council (Powers and
Privileges) Ordinance (Cap. 382) during proceedings of the Council and its
committees, it has expressed concern about the possible consequences faced by
Members for inadvertent disclosure of the information contained in SJ's referral
outside the proceedings of the Council and its committees.

39. The Administration has advised that theinformation referred by SJto LegCo s
confidential in nature and is not meant for the public. It is a matter for LegCo to
consider how such information should be used and handled. However, it is not the
intention of the Administration to impose criminal liability on Members for
Inadvertent disclosure of the information.

40. Members have pointed out that even if SJ discloses details of the investigation
in respect of an aleged POBO offence against CE to LegCo, it isunlikely for him to
commit an offence under section 30 of POBO as he may have areasonable excuse to
do so. However, the Administration has decided to amend the law to provide a clear
legal basis for SJ to do so. If there is to be referral, it is also necessary for the
Administration to consider exempting Members from similar liability provided that
the leak of information is not wilful. The Administration has also agreed to consider
the issue of confidentiality and disclosure raised by membersin proposing legislative
amendments relating to section 30 of POBO.

Impeachment and criminal proceedings

41.  Arising from the discussion on the proposed “referral provision”, members
have considered the question of whether any criminal proceedings should be carried
out in parallel with or even prior to the impeachment proceedings under BL 73(9).

42. The Administration has briefed members on the interface between
impeachment and prosecution in respect of the Heads of States in UK, US, South
Korea and Singapore. The experience in overseas jurisdictions illustrates that it is
common for impeachment proceedings against and even removal of office of the
Head of State to precede any crimina trial. In the case of Hong Kong, the
Administrationis of theview that it is more appropriate for impeachment proceedings
to be conducted prior to any criminal trial. However, the Administration does not
propose to make any stipulation in this regard in the amendment bill and would leave
the need and timing for prosecution to the discretion of SJ.

43.  Some members hold the view that the two proceedings could be conducted in
paralel. It is noted that in the case of US, there are no legal provisions providing
expressimmunity for the President, and different investigations of the President could
be conducted concurrently by the House of Congress and the prosecution authority.

44.  The Administration has explained that in US, the Department of Justice has
primary jurisdiction for investigation and prosecution of corruption charges against
federal officials. While a number of investigations could be conducted on the
President concurrently, the US Department of Justice is of the opinion that the
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President is afforded immunity from criminal prosecution until such time as he leaves
office or the Congress has impeached and removed him from office. In redlity, there
has not been any incident of sitting Presidents being indicted or prosecuted and the
Department of Justice' s view remains unchallenged.

45. The Administration has also explained that if a prosecution is brought in
paralel with the impeachment process, the proceedings to be conducted by the
investigation committee chaired by CJ under BL 73(9) would overlap with the
criminal proceedings in respect of the same conduct in question. This is clearly
undesirable. Rather, it would be reasonable for SJ to take into account any imminent
or pending impeachment proceedings in deciding on the time to launch criminal
proceedings, if necessary.

46. The Hong Kong Bar Association is of the view that the two proceedings are
largely separate. While the two proceedings could be conducted in paralle, this may
be unfair to the CE who has to undergo both proceedings at the same time. By
convention, rather than by constitutional requirement, the criminal process should
precede the political process.

47.  Some members consider that it would be a more acceptable arrangement for
criminal proceedingsto precede impeachment proceedings, asthe latter are conducted
in open session and highly politicised in nature. In addition, it might be more
appropriate for the evidence relating to a suspected offence to be heard by the court
first.

48. A member has pointed out that in some of the countries where impeachment
proceedings are conducted prior to criminal trials, the head of state/government are
entitled to criminal immunity under their constitutions. However, the Basic Law does
not provide criminal immunity to CE. Under the proposed “referral provision”, SJ
alone has the absolute discretion to decide whether criminal proceedings should take
place prior to or after completion of the impeachment proceedings. The member
considers that the law should stipulate clearly the sequence of the two proceedings,
instead of leaving the discretion entirely to SJ.

49. The Administration does not consider it appropriate to introduce such a
provision in local law, given that the Basic Law has no express provisions on the
sequence for conducting the two proceedings.

50. Some members have expressed concern about the respective role of CJin the
Impeachment proceedings and criminal proceedings. They have pointed out that on
the one hand, CJ, being the most senior member of the Judiciary, is entrusted with the
responsibility to form and chair an independent investigation committee when BL
73(9) wasinvoked. On the other hand, CJand other judges appointed by him to assist
in the investigation may need to preside over or conduct the trial when criminal
proceedings are subsequently instituted against CE.
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51. The Administration has advised that under BL 73(9), it is for CJ, as the
chairman of the investigation committee, to decide how to form the committee and
proceed with its work. The Judiciary should be able to address members concern
about the possible conflict of interest of CJ or other judges, in the event that
prosecution is subsequently instituted against the same offence which has been
investigated by the committee. Some members share the view of the Administration.

I nvestigation of bribery complaintsagainst CE by ICAC

52. The Subcommittee has discussed whether it is appropriate for ICAC to be
empowered under statute to investigate any alleged offence of bribery of CE, given
that ICAC is accountable to CE under BL 57.

53.  The Subcommittee has noted the views of the two legal professional bodies that
it isinappropriate to require ICAC to investigate complaints of bribery or misconduct
in public office against an incumbent CE given that ICAC is accountable to CE under
BL 57. The Hong Kong Bar Association has proposed that CJ or a committee of
judges could appoint an independent counsel, with the assistance of civil servants or
ICAC investigators, to carry out the investigation. The Law Society of Hong Kong
has proposed that an independent ad hoc committee chaired by a retired judge and
staffed by officers seconded from ICAC be set up to conduct the investigation.

54. The Administration considers that ICAC is the appropriate authority and
possesses the powers and expertise to perform the investigation of bribery complaints
against CE. Under the ICAC Ordinance, the Commissioner of ICAC has the duty to
receive and consider complaints alleging corrupt practices and investigate the
complaints as he considers practicable. He therefore has and should fulfill the
statutory responsibility to investigate corruption complaints, including those against
CE. When handling or investigating any corruption allegations received, the
Commissioner must observe the statutory requirements set out in the law.

55. The Administration has advised that ORC of ICAC isresponsiblefor receiving
from ICAC information about all corruption complaints and the manner in which the
Commissioner is dealing with them. ORC is tasked to ensure that all corruption
complaints, including those against CE and ICAC staff, should be handled properly.
Regardless of whether ICAC’s investigation would point towards substantiating an
allegation or otherwise, afull report would have to be submitted to the satisfaction of
ORC. When the investigation is completed, a report will be made to the Department
of Justice for legal advice and consideration of prosecution. If SJ decides against
prosecution, ICAC will report the proposal to end an investigation or close a case to
ORC for advice.

56. The Administration has further explained that the “non-disclosure”
requirement in section 30 of POBO prevents the disclosure of the identity of any
person being investigated or details of the investigation unless and until the person
under investigation has been arrested or any of the other conditionsin section 30 have
been satisfied. A person holding the office of CE who directs the Commissioner to
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brief him on any investigation findings involving himself would likely be using his
office as CE for an improper purpose. This could constitute misconduct in public
office.  Although BL 57 specifies that ICAC shall be accountable to CE, this
specification should be read in context. 1t would be unlawful for CE to misuse BL 57
in order to conduct himself in a way which constitutes the common law offence of
misconduct in public office, perverting the course of public justice, or the lesser
offence of obstructing or resisting ICAC officers in executing their duties under
section 13A of the ICAC Ordinance.

57.  Some members have indicated that they have confidence in the work of ICAC,
given its experience and expertise in performing investigative duties. They also have
no objection for ICAC, which is accountable to CE under BL 57, to handle or
investigate any corruption allegations against an incumbent CE, as ICAC is
accountable to the office of CE, and not the post holder per se.

I mplementation of BL 73(9)

58.  Some members consider that the procedure for implementation of 73(9) should
be discussed by LegCo. Issues such as the operation and composition of the
independent investigation committee, the handling of the report of the independent
investigation committee by LegCo, the role of CJ and judges in any subsequent
criminal proceedings against CE may need to be considered.

59.  The Administration has advised that the implementation of BL 73(9), which
concerns the impeachment against CE for charges of serious breach of law or
deréliction of duty, is much wider in scope than the ambit of this Subcommittee which
istasked to study the application of POBO to CE. It ismore appropriate for Members
to discuss the matter in a separate forum.

60. The Subcommittee has requested the Committee on Rules of Procedure to
accord priority to its study on the procedure to implement BL 73(9), which isan item
onitslist of issuesfor discussion.

RECOMMENDATION

61. The Subcommittee recommends that the Administration should proceed with
the preparation of the necessary legidlative amendments as soon as possible, taking
into account members views and concerns. The Administration has advised that the
Prevention of Bribery (Amendment) Bill 2006 has been included in the Legidative
Programme 2005-06 and will be introduced into LegCo by May 2006.

62. Asthe Subcommittee has completed its work entrusted by the Panel, members
recommend that the Subcommittee be dissolved after making a report to the Panel.

Council Business Division 2
Legidative Council Secretariat
16 February 2006
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Executive Summary of
Resear ch Report on Prevention of Corruption and | mpeachment of Head of
State/Gover nment in the United Kingdom, the United Statesand Korea

This research studies the legal regulation for corruption control and impeachment
of the head of state/government in the United Kingdom (UK), the United States
(US) and the Republic of Korea (Korea).

Although all the heads of state/government of the three places studied hold unique
constitutional status, they are subject to legal regulation for corruption control
similar to other public officials. Inthe Hong Kong Special Administrative Region
(HKSAR), there are only a handful of legal provisions in relation to corruption
prevention of the Chief Executive (CE).

Since 1999, the Legidative Council of the HKSAR has expressed concern over the
application of certain provisions of the Prevention of Bribery Ordinance (PBO) to
CE. In October 2005, the Government announced that it was ready to put forward
aproposal to apply certain provisions of PBO to CE.

In the UK, corruption charges are investigated by the police and prosecuted by the
Crown Prosecution Service. There are no provisions for special counsel, grand
juries or special commissions.

In the US, the Department of Justice has primary jurisdiction for investigation and
prosecution of corruption charges against federal officials. In Korea, the criminal
investigation and prosecution procedure for corruption charges against
high-ranking public officials follows the general criminal procedure.

Both the US and Korea have a special mechanism to investigate executive
misconduct. In the US, the Attorney General has the power to appoint an outside
specia counsel to conduct investigation when the prosecution by the Department
of Justice would pose a conflict of interest. The National Assembly of Korea may
pass a bill to appoint an independent counsel to investigate a corruption case.

In both the US and the UK, there are no legal provisions providing express
immunity for the President or the Prime Minister. Under the Korean Constitution,
the President is entitled to criminal immunity during his tenure of office except for
insurrection or treason. In the HKSAR, the Basic Law does not provide any
immunity for CE. In all of the three places studied, there are no legal provisions
requiring prosecution agencies to advise the respective legislature of any credible
information that may constitute grounds for an impeachment.
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The tradition of impeachment has its origins in the laws of England. The
Impeachment process in the three places studied is similarly governed by their
constitutions, parliamentary procedures and relevant statutes regulating the
Institutions concerned.

Under both the UK and the US systems, it isfor the impeachment to be madein the
lower house of the respective legislature and for the trial to be held in the upper
house. In Korea, after the National Assembly has passed an impeachment motion,
the motion is submitted to the Constitutional Court of Koreafor a determination.

In the three places studied, the respective legislature has its own discretion with
regard to the impeachment procedure. Conviction under the old English
impeachment system could result in punishment by imprisonment, fine or even
death. Inthe US and Korea, conviction may only lead to the removal of office of
the accused. The US Senate may impose an additional punishment to prohibit the
accused from holding an office of public trust again. Any person who is removed
by impeachment in Korea is prohibited to be a public official for the next five
years.

In all of the three places studied, the particular kind of misconduct falling within
the boundary of impeachable offence is a contentious issue. Historically, the
English impeachment was used for "high crimes and misdemeanors’ beyond the
reach of law, or where no other authority in the state could prosecute. The US
President may be impeached in cases involving treason, bribery, and "high crimes
and misdemeanors’. In Korea, the President may be impeached if he has violated
the Constitution or other laws in the performance of official duties.
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