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Purpose 
 
 This paper provides a summary of the past discussions in the Legislative 
Council (LegCo) related to amendments to Outline Zoning Plans (OZPs) made 
by the Town Planning Board to impose development restrictions. 
 
 
Discussion at the Bills Committee on Town Planning Bill 
 
2. The Town Planning Bill (the 2000 Bill) was introduced into LegCo on 
16 February 2000 with a view to replacing the then Town Planning Ordinance 
(Cap. 131) (TPO).  The 2000 Bill contained a comprehensive package of 
changes to the planning procedure, consultation process and planning controls.  
A Bills Committee was formed to scrutinize the 2000 Bill and commenced its 
work in March 2000.  Heung Yee Kuk (HYK), being one of the deputations 
received by the Bills Committee, raised concern about the lack of compensation 
for planning actions.  The Bills Committee noted that the then TPO and the 
Town Planning Bill had no provision for compensation for diminution of 
development rights due to planning actions except in the case of resumption 
under the Land Resumption Ordinance.   
 
3. At the Bills Committee's request, the Administration provided a paper on 
"Common law principles on compensation for planning actions" (Appendix I).  
The Administration stated in the paper that "Where statute law merely regulates 
the use of private land, the common law principle is that compensation is not 
payable, unless there is a clear statutory provision.".  The Legal Service 
Division of the LegCo Secretariat provided a paper (Appendix II) responding to 
the Administration's paper.  It was pointed out in the paper that "The 
Administration's paper does not make any reference to the Basic Law" and that 
no case law could be found in Hong Kong on the implications of the Basic Law 
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on the existing Ordinance up to the date (i.e. 26 April 2000) of the Bills 
Committee meeting.   
 
4. The Bills Committee recognized the importance and complexity of the 
issue.  The issue however could not be further pursued by the Bills Committee, 
because its work was curtailed in June 2000 due to the lack of time to complete 
the scrutiny of the Bill before the 1998-2000 legislative term ended.  
 
 
Compensation issues not covered by the Town Planning (Amendment) Bill 
2003  
 
5. In introducing the Town Planning (Amendment) Bill 2003 in May 2003, 
the Administration advised that it had decided to adopt a phased approach to 
amend the TPO as follows: 
 

(a) Stage One - to introduce amendments to streamline and shorten the 
town planning process, enhance openness of the planning system, 
and strengthen enforcement control on unauthorized developments; 

 
(b)  Stage Two - to propose amendments which will require further 

consideration within the Administration and/or consultation with 
the stakeholders such as the operation of the Town Planning Board, 
designation of Special Design Area, Environmentally Sensitive 
Area and Designated Development; and 

 
(c)  Stage Three - to review the highly controversial proposals such as 

interim development control and planning control on building 
development.  

 
6. The Town Planning (Amendment) Bill 2003 is the Stage One 
amendments to the TPO.  The Bill was passed by the LegCo on 7 July 2004.  
The Town Planning (Amendment) Ordinance 2004 came into operation on 
10 June 2005.  
 
7. Over the past few years when LegCo Members met with HYK, HYK 
members repeatedly raised the subject of compensation for diminution of 
development rights due to planning actions. HYK considered that there should be 
adequate consideration of private rights in the plan-making process.  HYK 
members requested that the issue of compensation for diminution of development 
rights should be addressed at the next round of review of the TPO.   
 
8. A paper provided by the Administration in response to the concerns 
raised by HYK is in Appendix III.  In the paper, the Administration reiterated 
its position in the paper in Appendix I and added that under the TPO, the affected 
land owners are allowed to raise objections to zoning restrictions on statutory 
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plans.  Moreover, the Town Planning (Amendment) Ordinance 2004 expressly 
provided for application for amendment of plans, which would provide an 
opportunity for the land owner to submit their case to the Town Planning Board 
for consideration to address possible planning blight.    
 
 
Recent development 
 
9. A relevant oral question was raised by Hon Abraham SHEK at the 
Council meeting on 25 April 2007.  The Administration's reply is in 
Appendix IV.  In their follow-up questions, Members raised the following 
issues -- 
 

(a) whether the development restrictions in OZP prevail over the terms 
of relevant land leases; 

 
(b) whether the present planning legislation was consistent with Article 

105 of the Basic Law; 
 
(c) the observations that the Administration had imposed development 

restrictions on selected sites and at different timing for different 
areas had given rise to concerns about favouritism towards 
particular developers; and  

 
(d) the uncertainty about the possibility of the imposition of 

development restrictions, even for sites covered by approved OZPs, 
would create disincentives to redevelopment by the private sector. 

 
10. The Panel on Planning, Lands and Works will discuss the subject with 
the Administration at its meeting on 22 May 2007. 
 
 
 
 
 
 
Council Business Division 1 
Legislative Council Secretariat 
18 May 2007 



Town Planning Bill
Bills Committee Paper No. 7/00

Common Law Principles on Compensation for Planning Actions

Background

At the Bills Committee meeting held on 28.3.2000, Heung Yee Kuk raised concern
about the lack of compensation for planning actions.  The relationship between statute law
and contractual provisions of leases was briefly discussed.  The Administration agreed to
prepare a paper on the common law principles on compensation.

2. The lack of compensation provisions in the existing Town Planning Ordinance has
long been a contentious issue, particularly after the enactment of the Town Planning
(Amendment) Ordinance 1991 which extended statutory planning control to the rural New
Territories.  A Special Committee on Compensation and Betterment (SCCB) was set up in
July 1991 to consider the complex issues of compensation and betterment.  The SCCB
examined the situations in other countries in detail and a report was published in March 1992.
This paper has made reference to the SCCB report.

Common Law

3. Although resumption and compensation provisions in Hong Kong are based on statute,
the common law is also applicable.  The historical reports of judgments of the superior
courts in Hong Kong and other common law jurisdictions comprise the common law.

4. Where a statute provides for the compulsory acquisition of private land, it may
provide for payment of compensation.  The provisions relating to compensation under
clauses 6(3) and 6(4) of the Town Planning Bill are examples.  These two clauses of the Bill
follow closely the wording in sections 4(2) and 4(3) of the existing Town Planning Ordinance.
Where the statute on the right to compensation is unclear, the common law provides certain
principles to assist in the interpretation and application of statutory rights and powers.  The
common law presumes that compensation is payable for the taking of private land, unless
there is a clear contrary intention.

5. Where statute law merely regulates the use of private land, the common law principle
is that compensation is not payable, unless there is a clear statutory provision.  Regulatory
powers may restrict or prohibit development but do not deprive the private owner of his title
to the land.  The doctrine that the public interest should prevail over private interest without
compensation except in extreme cases has long been a feature of law in Civil Law countries.

6. Nearly all privately owned land in Hong Kong is held from the Government under
leases.  The contractual rights of both the Government as lessor and private owners as
lessees are subject to statute law.  Whenever there is a conflict between statute law and the
contractual provisions of leases, the statute law prevails. This is in line with the general
principle that statutory provisions prevail over contractual provisions, as established by the

Appendix I
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courts locally and in other common law jurisdictions such as England and Australia.  Some
examples include Discreet Ltd. v. Town Planning Board [HCAL 112 of 1997] and Molton
Builders Ltd. v. City of Westminster L.B.C. [1975] 30 P & CR 182.  These cases have
established that the grantees’ rights to use their land according to the leases are always subject
to the control under the planning law in existence at the time.  The position has also been
applied in practice locally in respect of a large number of statutory provisions, including those
in the Buildings Ordinance and pollution legislation, which affect and may reduce lessees’
rights.  The courts have also held that planning or other statutory powers affecting lessees’
rights do not amount to any derogation from grant.  This is because those restrictions are not
imposed by the Government in its contractual capacity as lessor but are a consequence of the
exercise of its legislative power, as held in the judgment of Lam Kwok-leung v. AG [1979]
HKLR 145.

7. Both the existing Town Planning Ordinance and the Town Planning Bill have no
provision for compensation for diminution of development rights due to planning actions
except in the case of resumption under the Lands Resumption Ordinance.  The present
system has been operating in Hong Kong for many years and it is a system generally adopted
in other common law jurisdictions.  The SCCB has considered this controversial issue very
thoroughly in 1991 and recommended that the best approach would be to build on the existing
system of providing no compensation for partial loss of development rights due to planning
actions but improve the planning process such that adequate consideration of private rights as
against the public interest could be ensured.  To this end, various proposals to enhance the
openness and fairness of the plan-making process have been included in the Town Planning
Bill.

Administration’s View

8. The infringement of contractual rights of ownership of land by planning actions is
justified on the grounds of promoting public interest.  It is a means to ensure that overall
planning initiatives for the interest of the community would not be frustrated unduly by
individual rights.  Otherwise, the whole purpose of planning legislation would be defeated.
The absence of statutory provisions for compensation for planning actions does not in any
way deviate from the common law principles.

Planning Department
April 2000

[BillsCom-Compensation.rtf]
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LC Paper No. LS130/99-00

Paper for the Bills Committee on the
Town Planning Bill

Response to the paper prepared by the Administration
"Common Law principles on Compensation for Planning Actions"

At the Bills Committee meeting on 26 April 2000, Members requested
the Assistant Legal Adviser to prepare a paper setting out her comments made during
that meeting on the paper prepared by the Planning Department in April 2000 (LC
Paper No. CB(1) 1392/99-00(02) refers).

The Administration's paper

2. Clauses 6(3) and 6(4) of the Town Planning Bill ("the Bill") propose that
except in the case of resumption under the Lands Resumption Ordinance (Cap.124),
no compensation shall be paid to the proprietor or any person interested in any holding.
Although the provisions follow closely the wording in sections 4(2) and 4(3) of the
Town Planning Ordinance (Cap. 131)("the existing Ordinance"), the scope of
application in the Bill is wider than that in the existing Ordinance.  A textual
comparison of these provisions is at Annex A.

3. The Administration holds the view that the infringement of contractual
rights of ownership of land by planning actions is justified on the grounds of
promoting public interest. The absence of statutory provisions for compensation for
planning actions does not in any way deviate from the common law principles.

4. The common law principles referred to by the Administration are :

(a) compensation is payable for the taking of private land, unless there is a
clear contrary intention;

(b) compensation is not payable if the statute law regulates the use of
private land, unless there is a clear statutory provision.

Appendix II



-   2   -

Distinction between expropriation and regulation

5. The distinction between expropriation of property and regulatory
limitations on the use of property becomes crucial since they form the basis for the
two common law principles.  It is generally accepted that the distinction cannot be
made on a mechanical or conceptual basis1.

6. In jurisdictions where it is accepted that some regulatory limitations can
be classified as effective expropriations and compensated, the distinction is usually
seen as a matter of degree, so that regulatory limitations will be treated as effective
expropriations if they go too far.  In other jurisdictions, regulatory limitations that go
too far will not be so treated, but will be regarded as excessive and therefore invalid.

Basic Law

7. The Administration's paper does not make any reference to the Basic
Law.   It only refers to the report of the Special Committee on Compensation and
Betterment published in March 1992 ("the Report").  Paragraph 1.7 of the Report
states that "under the doctrine of parliamentary sovereignty and in the absence of a
written constitution, courts may not declare statutes invalid on the grounds of being
unconstitutional or unreasonable".  After 1997, the discussion would not be complete
unless implications of the Basic Law have been considered.

8. Article 8 of the Basic Law provides, inter alia, that the common law
shall be maintained, except for any that contravene the Basic Law, and subject to any
amendment by the legislature of the HKSAR.  Articles 6 and 105 of the Basic Law
protect the right of private ownership of property.  An extract is at Annex B.

9. In the case of Discreet Limited v Secretary for Justice for and on behalf
of the Town Planning Board [HCAL 112 of 1997], the Judge commented that the
question whether section 4(3) of the existing Ordinance can stand in the face of a new
Constitutional order is an interesting one.  However, the Judge believed that he was
not in a position to consider that question in those proceedings which dealt with an
application for judicial review.

10. We cannot find any case law in Hong Kong on the implications of the
Basic Law on the existing Ordinance up to the date of the Bills Committee meeting.
It may be useful to compare constitutional property clauses in other countries.

1 AJ van der Walt, Constitutional Property Clauses (1999) p. 19
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Comparison with other constitutional property clauses

11. The typical example of a jurisdiction which recognizes the grey area
between the two categories of regulation and expropriation is the United States of
America.  The Fifth Amendment of the United States Constitution provides that
private property shall not be "taken for public use without just compensation".  On
this basis, the United States courts have developed the doctrine of inverse
condemnation.

12. The doctrine may be invoked where although land is not compulsorily
taken, its value has been destroyed or diminished by regulation. When all other
remedies have been exhausted, an application may be made for the grant of
constitutionally based compensation.  Alternatively, an application may be made for
the court to strike down the regulatory conditions.  The remedy arises where
regulations so limit an owner's rights that an essential element of his property rights is
lost2.

13. The constitutional provisions have been held to be self-executing , so

they are not dependent on the enactment of specific legislation3.  Members have been

advised that the US constitution protects private property rights in wider terms than

the Basic Law.

14. The doctrine of inverse condemnation has not been recognized in other

jurisdictions such as Northern Ireland, Germany, France and Italy.  In the

constitutions of Germany and Italy, similar constitutional rights are balanced by

provisions proclaiming the social obligation of private property owners.  The House

of Lords considered the written constitution of Northern Ireland in 1960 and held that

regulatory planning conditions could not amount to taking.

Statutory compensation

15. Extracts of the Town and Country Planning Act as amended by the
Planning and Compensation Act 1991 are at Annex C.  In the United Kingdom,
payment of compensation has been provided in relation to :

2 G N Cruden, Land Compensation and Valuation Law in Hong Kong (2nd Ed.)(1999) p. 553
3 The Pennsylvania Coal Co. v. Mahon 260 U.S. 393 (1922)
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(a) revocation or modification of planning permission;
(b) refusal or conditional grant of planning permission formerly granted by

development order;
(c) planning orders;
(d) restrictions on mineral working;
(e) advertisements;
(f) blight notices;
(g) purchase notices;
(h) statutory undertakers;
(i) stop notices; and
(j) tree preservation orders.

16. It is a matter for Members to decide whether clause 6(3) or (4) of the
Bill is acceptable, or how it should be amended.  Should Members decide to move
Committee Stage amendments to provide for compensation, the proposed amendment
may probably have "charging effect" and would be subject to the restriction under
Rule 57(6) of the Rules of Procedure.

Conclusion

17. Compensation for planning actions is a complex subject matter with
mixed considerations of legal and constitutional principles and planning policies.  I
would be happy to provide further assistance to Members if necessary.

Encl

Prepared by

Wong Sze Man, Bernice
Assistant Legal Adviser
Legislative Council Secretariat
3 May 2000

Advice\Townplan









































LegCo Panel on Planning, Lands and Works 
Issues raised by Councillors of Heung Yee Kuk on 10 June 2003 

 
 
Purpose 
 
  At a meeting between Members of the LegCo and Heung Yee 
Kuk (HYK) on 10 June 2003, HYK Councillors raised the issue of 
compensation relating to planning restrictions and requested the 
Administration to provide a response.  This paper sets out the 
Administration’s response on the issue. 
 
The Administration’s response 
 
2.  The existing Town Planning Ordinance has no provision for 
compensation for diminution of development rights due to planning 
actions except in the case of resumption under the Lands Resumption 
Ordinance.  The present system has been operating in Hong Kong for 
many years and is in line with the common law principle.  It is also a 
system generally adopted in other common law jurisdictions, such as 
Canada, Australia and New Zealand.  
 
3.  The issue of compensation relating to planning action had been 
considered in detail by the Special Committee on Compensation and 
Betterment (SCCB)1 in 1992.  The SCCB recommended that the best 
approach would be to build on the existing system of providing no 
compensation for partial loss of development rights due to planning 
actions but improve the planning process such that adequate 
consideration of private rights as well as the public interest could be 
ensured.   
 
3.  Under the existing Town Planning Ordinance, the affected land 
owners are allowed to raise objections to zoning restrictions on statutory 
plans.  All objections raised would be thoroughly considered by the 
Town Planning Board under the provisions of the Ordinance.  The Town 
Planning Board would take into account all public interests and strike a 
proper balance between public interests and private property right in the 
plan-making process.   

                                                 
1 The SSCB was set up in July 1991 to consider and make recommendations on the complex issues of 
compensation and betterment.  It was chaired by Mr. John Todd and comprised members from the 
legal, surveying, banking and accounting fields.    
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4.  In the light of SCCB’s recommendation, we have also included 
various proposals in the Town Planning (Amendment) Bill 2003 to 
enhance the openness and fairness of the plan-making process.  In 
particular, we have expressly allowed for application for amendment of 
plans which will provide an opportunity for the land owner to submit 
their case to the Town Planning Board for consideration to address 
possible planning blight.  Further, the applicant is entitled to be heard by 
the Board.   
 
 
 
 
 
Housing, Planning and Lands Bureau 
September 2003 



 

LCQ3: Outline Zoning Plans 
************************** 

    Following is a question by the Hon Abraham Shek 
and a reply by the Secretary for Housing, Planning 
and Lands, Mr Michael Suen, in the Legislative 
Council today (April 25): 
 
Question: 
 
     It has been learnt that from time to time since 
2005, various forms of building height restrictions 
and plot ratio reduction have been introduced to 
approved Outline Zoning Plans. In this connection, 
will the Government inform this Council of: 
 
(a) the policy objective of introducing the above 
building height restrictions and plot ratio 
reduction; and 
 
(b) the districts and private sites to which such 
restrictions and reduction have been introduced since 
2005, as well as the estimated loss of revenue and of 
the value of land because of such restrictions and 
reduction? 
 
Reply: 
 
Madam President,  
 
     Planning is an on-going process. The Outline 
Zoning Plans (OZPs) made pursuant to the Town 
Planning Ordinance (the Ordinance), which set out the 
development parameters and land use planning of 
individual areas, are reviewed and updated from time 
to time to meet changing social and economic needs. 
All OZPs, and the updated versions thereof, are 
approved by the Chief Executive in Council. 
 
     My reply to the two-part question is as follows: 
 
(a) It is a well-established practice of the Town 
Planning Board (the Board) to stipulate development 
restrictions to provide open, clear and unambiguous 
development parameters for compliance by relevant 
parties. In general, restrictions on plot ratio are 
stipulated to demarcate areas of different 
development intensities. This is to make sure that 
the local infrastructure, environmental and traffic 
capacities can cater for the demand arising from the 
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development intensities. Building height restrictions 
are stipulated to protect important ridgelines, views 
to the harbour and other valuable attributes of our 
landscape; to preserve the special character of some 
neighbourhoods; and to achieve compatibility with the 
surrounding developments and natural setting. 
 
(b) Since January 2005, amendments to 15 OZPs for 
imposing or updating plot ratio, gross floor area or 
building height restrictions have been gazetted under 
the Ordinance. Seven of these OZPs have been approved 
by the Chief Executive in Council. These 15 OZPs 
cover 10 districts namely Eastern District, Southern 
District, Wan Chai, Kowloon City, Kwun Tong, Sham 
Shui Po, Kwai Tsing, Tsuen Wan, Northern District and 
Yuen Long.   
 
     In general, developments already completed or 
approved will not be affected by the new development 
restrictions. However, when an existing building is 
to be redeveloped, the redevelopment would be subject 
to the new development restrictions, or the bulk and 
height of the existing building, whichever is the 
greater. 
 
     While it is generally true that lower 
development intensity would mean less revenue, lower 
development intensity could avoid excessive 
developments in densely populated and congested 
areas, thus allowing public benefits not quantifiable 
in monetary terms to be gained. Lower development 
intensity also improves our quality of living and it 
responds to the community calls for better building 
layouts and more open space. 

Ends/Wednesday, April 25, 2007 
Issued at HKT 12:54 
 
NNNN 

第 2 頁，共 2 頁LCQ3: Outline Zoning Plans

2007/5/18http://www.info.gov.hk/gia/general/200704/25/P200704250131_print.htm




