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Purpose

This paper provides a summary of the past discussions in the Legidative
Council (LegCo) related to amendments to Outline Zoning Plans (OZPs) made
by the Town Planning Board to impose devel opment restrictions.

Discussion at the Bills Committee on Town Planning Bill

2. The Town Planning Bill (the 2000 Bill) was introduced into LegCo on
16 February 2000 with a view to replacing the then Town Planning Ordinance
(Cap. 131) (TPO). The 2000 Bill contained a comprehensive package of
changes to the planning procedure, consultation process and planning controls.
A Bills Committee was formed to scrutinize the 2000 Bill and commenced its
work in March 2000. Heung Yee Kuk (HYK), being one of the deputations
received by the Bills Committee, raised concern about the lack of compensation
for planning actions. The Bills Committee noted that the then TPO and the
Town Planning Bill had no provision for compensation for diminution of
development rights due to planning actions except in the case of resumption
under the Land Resumption Ordinance.

3. At the Bills Committee's request, the Administration provided a paper on
"Common law principles on compensation for planning actions’ (Appendix I).
The Administration stated in the paper that “"Where statute law merely regulates
the use of private land, the common law principle is that compensation is not
payable, unless there is a clear statutory provison.". The Lega Service
Division of the LegCo Secretariat provided a paper (Appendix II) responding to
the Administration's paper. It was pointed out in the paper that "The
Administration's paper does not make any reference to the Basic Law" and that
no case law could be found in Hong Kong on the implications of the Basic Law
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on the existing Ordinance up to the date (i.e. 26 April 2000) of the Bills
Committee meeting.

4, The Bills Committee recognized the importance and complexity of the
issue. The issue however could not be further pursued by the Bills Committee,
because its work was curtailed in June 2000 due to the lack of time to complete
the scrutiny of the Bill before the 1998-2000 legidlative term ended.

Compensation issues not covered by the Town Planning (Amendment) Bill
2003

5. In introducing the Town Planning (Amendment) Bill 2003 in May 2003,
the Administration advised that it had decided to adopt a phased approach to
amend the TPO asfollows:

(@ Stage One - to introduce amendments to streamline and shorten the
town planning process, enhance openness of the planning system,
and strengthen enforcement control on unauthorized developments;

(b) Stage Two - to propose amendments which will require further
consideration within the Administration and/or consultation with
the stakeholders such as the operation of the Town Planning Board,
designation of Special Design Area, Environmentally Sensitive
Area and Designated Development; and

(c) Stage Three - to review the highly controversial proposals such as
interim development control and planning control on building
development.

6. The Town Planning (Amendment) Bill 2003 is the Stage One
amendments to the TPO. The Bill was passed by the LegCo on 7 July 2004.
The Town Planning (Amendment) Ordinance 2004 came into operation on
10 June 2005.

7. Over the past few years when LegCo Members met with HYK, HYK
members repeatedly raised the subject of compensation for diminution of
development rights due to planning actions. HY K considered that there should be
adequate consideration of private rights in the plan-making process. HYK
members requested that the issue of compensation for diminution of development
rights should be addressed at the next round of review of the TPO.

8. A paper provided by the Administration in response to the concerns
raised by HYK isin Appendix III. In the paper, the Administration reiterated
its position in the paper in Appendix | and added that under the TPO, the affected
land owners are allowed to raise objections to zoning restrictions on statutory
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plans. Moreover, the Town Planning (Amendment) Ordinance 2004 expressly
provided for application for amendment of plans, which would provide an
opportunity for the land owner to submit their case to the Town Planning Board
for consideration to address possible planning blight.

Recent development

0. A relevant oral question was raised by Hon Abraham SHEK at the
Council meeting on 25 April 2007. The Administration's reply is in
Appendix IV. In their follow-up questions, Members raised the following
ISsues --

(@ whether the development restrictions in OZP prevail over the terms
of relevant land |eases;

(b) whether the present planning legislation was consistent with Article
105 of the Basic Law;

(c) the observations that the Administration had imposed development
restrictions on selected sites and at different timing for different
areas had given rise to concerns about favouritism towards
particular developers; and

(d) the uncertainty about the possibility of the imposition of
development restrictions, even for sites covered by approved OZPs,
would create disincentives to redevelopment by the private sector.

10. The Panel on Planning, Lands and Works will discuss the subject with
the Administration at its meeting on 22 May 2007.

Council Business Division 1
Legisative Council Secretariat
18 May 2007




Appendix I

Town Planning Bill
Bills Committee Paper No. 7/00

Common Law Principles on Compensation for Planning Actions

Background

At the Bills Committee meeting held on 28.3.2000, Heung Yee Kuk raised concern
about the lack of compensation for planning actions. The relationship between statute law
and contractual provisions of leases was briefly discussed. The Administration agreed to
prepare a paper on the common law principles on compensation.

2. The lack of compensation provisions in the existing Town Planning Ordinance has
long been a contentious issue, particularly after the enactment of the Town Planning
(Amendment) Ordinance 1991 which extended statutory planning control to the rural New
Territories. A Special Committee on Compensation and Betterment (SCCB) was set up in
July 1991 to consider the complex issues of compensation and betterment. The SCCB
examined the situations in other countries in detail and a report was published in March 1992.
This paper has made reference to the SCCB report.

Common Law

3. Although resumption and compensation provisions in Hong Kong are based on statute,
the common law is also applicable. The historical reports of judgments of the superior
courts in Hong Kong and other common law jurisdictions comprise the common law.

4. Where a statute provides for the compulsory acquisition of private land, it may
provide for payment of compensation. The provisions relating to compensation under
clauses 6(3) and 6(4) of the Town Planning Bill are examples. These two clauses of the Bill
follow closely the wording in sections 4(2) and 4(3) of the existing Town Planning Ordinance.
Where the statute on the right to compensation is unclear, the common law provides certain
principles to assist in the interpretation and application of statutory rights and powers. The
common law presumes that compensation is payable for the taking of private land, unless
there is a clear contrary intention.

5. Where statute law merely regulates the use of private land, the common law principle
is that compensation is not payable, unless there is a clear statutory provision. Regulatory
powers may restrict or prohibit development but do not deprive the private owner of his title
to the land. The doctrine that the public interest should prevail over private interest without
compensation except in extreme cases has long been a feature of law in Civil Law countries.

6. Nearly all privately owned land in Hong Kong is held from the Government under
leases. The contractual rights of both the Government as lessor and private owners as
lessees are subject to statute law. Whenever there is a conflict between statute law and the
contractual provisions of leases, the statute law prevails. This is in line with the general
principle that statutory provisions prevail over contractual provisions, as established by the



courts locally and in other common law jurisdictions such as England and Australia. Some
examples include Discreet Ltd. v. Town Planning Board [HCAL 112 of 1997] and Molton
Builders Ltd. v. City of Westminster L.B.C. [1975] 30 P & CR 182. These cases have
established that the grantees’ rights to use their land according to the leases are always subject
to the control under the planning law in existence at the time. The position has also been
applied in practice locally in respect of a large number of statutory provisions, including those
in the Buildings Ordinance and pollution legislation, which affect and may reduce lessees’
rights. The courts have also held that planning or other statutory powers affecting lessees’
rights do not amount to any derogation from grant.  This is because those restrictions are not
imposed by the Government in its contractual capacity as lessor but are a consequence of the
exercise of its legislative power, as held in the judgment of Lam Kwok-leung v. AG [1979]
HKLR 145.

7. Both the existing Town Planning Ordinance and the Town Planning Bill have no
provision for compensation for diminution of development rights due to planning actions
except in the case of resumption under the Lands Resumption Ordinance. The present
system has been operating in Hong Kong for many years and it is a system generally adopted
in other common law jurisdictions. The SCCB has considered this controversial issue very
thoroughly in 1991 and recommended that the best approach would be to build on the existing
system of providing no compensation for partial loss of development rights due to planning
actions but improve the planning process such that adequate consideration of private rights as
against the public interest could be ensured. To this end, various proposals to enhance the
openness and fairness of the plan-making process have been included in the Town Planning
Bill.

Administration’s View

8. The infringement of contractual rights of ownership of land by planning actions is
justified on the grounds of promoting public interest. It is a means to ensure that overall
planning initiatives for the interest of the community would not be frustrated unduly by
individual rights. Otherwise, the whole purpose of planning legislation would be defeated.
The absence of statutory provisions for compensation for planning actions does not in any
way deviate from the common law principles.

Planning Department
April 2000

[BillsCom-Compensation.rtf]
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Legislative Council

LC Paper No. L.S130/99-00

Paper for the Bills Committee on the
Town Planning Bill

Response to the paper prepared by the Administration
""Common Law principles on Compensation for Planning Actions"

At the Bills Committee meeting on 26 April 2000, Members requested
the Assistant Legal Adviser to prepare a paper setting out her comments made during
that meeting on the paper prepared by the Planning Department in April 2000 (LC
Paper No. CB(1) 1392/99-00(02) refers).

The Administration's paper

2. Clauses 6(3) and 6(4) of the Town Planning Bill (“the Bill"") propose that
except in the case of resumption under the Lands Resumption Ordinance (Cap.124),
no compensation shall be paid to the proprietor or any person interested in any holding.
Although the provisions follow closely the wording in sections 4(2) and 4(3) of the
Town Planning Ordinance (Cap. 131)("the existing Ordinance"), the scope of
application in the Bill is wider than that in the existing Ordinance. A textual
comparison of these provisions is at Annex A.

3. The Administration holds the view that the infringement of contractual
rights of ownership of land by planning actions is justified on the grounds of
promoting public interest. The absence of statutory provisions for compensation for
planning actions does not in any way deviate from the common law principles.

4, The common law principles referred to by the Administration are :

(@)  compensation is payable for the taking of private land, unless there is a
clear contrary intention;

(b)  compensation is not payable if the statute law regulates the use of
private land, unless there is a clear statutory provision.



Distinction between expropriation and regulation

5. The distinction between expropriation of property and regulatory
limitations on the use of property becomes crucial since they form the basis for the
two common law principles. It is generally accepted that the distinction cannot be
made on a mechanical or conceptual basis®.

6. In jurisdictions where it is accepted that some regulatory limitations can
be classified as effective expropriations and compensated, the distinction is usually
seen as a matter of degree, so that regulatory limitations will be treated as effective
expropriations if they go too far. In other jurisdictions, regulatory limitations that go
too far will not be so treated, but will be regarded as excessive and therefore invalid.

Basic Law

7. The Administration's paper does not make any reference to the Basic
Law. It only refers to the report of the Special Committee on Compensation and
Betterment published in March 1992 (“the Report™). Paragraph 1.7 of the Report
states that "under the doctrine of parliamentary sovereignty and in the absence of a
written constitution, courts may not declare statutes invalid on the grounds of being
unconstitutional or unreasonable™. After 1997, the discussion would not be complete
unless implications of the Basic Law have been considered.

8. Article 8 of the Basic Law provides, inter alia, that the common law
shall be maintained, except for any that contravene the Basic Law, and subject to any
amendment by the legislature of the HKSAR. Articles 6 and 105 of the Basic Law
protect the right of private ownership of property. An extract is at Annex B.

9. In the case of Discreet Limited v Secretary for Justice for and on behalf
of the Town Planning Board [HCAL 112 of 1997], the Judge commented that the

guestion whether section 4(3) of the existing Ordinance can stand in the face of a new
Constitutional order is an interesting one. However, the Judge believed that he was
not in a position to consider that question in those proceedings which dealt with an
application for judicial review.

10. We cannot find any case law in Hong Kong on the implications of the
Basic Law on the existing Ordinance up to the date of the Bills Committee meeting.
It may be useful to compare constitutional property clauses in other countries.

1 AJ van der Walt, Constitutional Property Clauses (1999) p. 19
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Comparison with other constitutional property clauses

11. The typical example of a jurisdiction which recognizes the grey area
between the two categories of regulation and expropriation is the United States of
America. The Fifth Amendment of the United States Constitution provides that
private property shall not be "taken for public use without just compensation”. On
this basis, the United States courts have developed the doctrine of inverse
condemnation.

12. The doctrine may be invoked where although land is not compulsorily
taken, its value has been destroyed or diminished by regulation. When all other
remedies have been exhausted, an application may be made for the grant of
constitutionally based compensation. Alternatively, an application may be made for
the court to strike down the regulatory conditions. The remedy arises where
regulations so limit an owner's rights that an essential element of his property rights is
lost?.

13. The constitutional provisions have been held to be self-executing , so
they are not dependent on the enactment of specific legislation®.  Members have been
advised that the US constitution protects private property rights in wider terms than
the Basic Law.

14, The doctrine of inverse condemnation has not been recognized in other
jurisdictions such as Northern Ireland, Germany, France and Italy. In the
constitutions of Germany and Italy, similar constitutional rights are balanced by
provisions proclaiming the social obligation of private property owners. The House
of Lords considered the written constitution of Northern Ireland in 1960 and held that
regulatory planning conditions could not amount to taking.

Statutory com pensation

15. Extracts of the Town and Country Planning Act as amended by the
Planning and Compensation Act 1991 are at Annex C. In the United Kingdom,
payment of compensation has been provided in relation to :

2 G N Cruden, Land Compensation and Valuation Law in Hong Kong (2™ Ed.)(1999) p. 553
3 The Pennsylvania Coal Co. v. Mahon 260 U.S. 393 (1922)
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(b)
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16.
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revocation or modification of planning permission;
refusal or conditional grant of planning permission formerly granted by
development order;

planning orders;

restrictions on mineral working;

advertisements;

blight notices;

purchase notices;

statutory undertakers;

stop notices; and

tree preservation orders.

It is a matter for Members to decide whether clause 6(3) or (4) of the

Bill is acceptable, or how it should be amended. Should Members decide to move
Committee Stage amendments to provide for compensation, the proposed amendment
may probably have "charging effect” and would be subject to the restriction under
Rule 57(6) of the Rules of Procedure.

Conclusion

17.

Compensation for planning actions is a complex subject matter with

mixed considerations of legal and constitutional principles and planning policies. |
would be happy to provide further assistance to Members if necessary.

Encl

Prepared by

Wong Sze Man, Bernice
Assistant Legal Adviser
Legislative Council Secretariat

3 May 2000

Advice\Townplan



Town Planning Ordinance $E iR BIEE)

4. Contents of lay-out plans and powers of the Board

(2) The Board may recommend to the Governor in Council the
resumption of any land that interferes with the lay-out of an area shown ona
draft or approved plan or on a master lay-out Plan approved under section 4A-
and resumption to avoid such interference shall be deemed to be resumption
for a public purpose within the meaning of the Lands Resumption Ordinance
(Cap. 124). (Amended 2 of 1988 5. 2; 29 of 1998 5. 414)

(3) Except in the case of resumption under the said Ordinance no
compensation shall be paid 1o the proprictor or any person interested in any

holding by reason of the fact that it lies within or is aflected by any zonc or
district set apart under subsection (1Xb).
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, 6. Powers and functions of Board
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The Basic Law of the Hong Kong Special Administrative Region of the People's Republic of China

s A RANBE SR REREE

Article 6
_ The !-.long Kong Special Administrative Region shall protect the
right of private ownership of property in accordance with law,

Article 8

The laws previously in force in Hong Kong, that is, the common law,
rules of equity, ordinances, subordinate lcgislation and customary faw
shall be maintained, except for any that contravene this Law, and subject
to any amendment by the legislature of the Hong Kong Special

Administrative Region.

Article 105

The Hong Kong Special Administrative Region shall, in accordance
with law, protect the right of individudls and legal persons to the
acquisition, use, disposal and inheritance of property and their right to
compensation for lawful deprivation of their property.

Such compensation shall éorrcspond to the real value of the property
concerned at the time and shall be freely convertible and paid without

unduc delay. :

The ownership of enterprises and the investments from outside the
Region shall be protected by law.

]
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(3) An appeal under this section shall be made by notice served within such
period and in such manner as may be prescribed.

{4) Subsections (6) to (9) of section 106A apply in relation to appeals to the
Secretary of State under this section as they apply in relation to applications to
authorities under that section.

(5) Defore determining the appeal the Secretary of Sate shall, if either the
applicant or the authority so wish, give ¢ach of them an opportunity of appearing
before and bieing heard by a penon appointed by the Secretary of State for the

pllrposc.
(6) The determination of an appeal by the Secretary of State under this section

shall be final,
(7) Schedule 6 applics to appeals under this section.}

NOTES

See the imt note to s 106 ante.

Sub-s (1) Local planning suthoriry. As to local planing authoritics, sce 3 1{1}—{3) ante. By
3 5(2), (3) ante, for the purposes of this section the Uroads Authonity i the sole disnict planning
authority for the roads.

Planning obligssion. Forthe ing of this cxy . sce 3 106{1) ante.

Secretary of State, Ser the note 103 2 ante.

Sub.s (3): Such period {manner) as may be prescribed. le prewribed by regulations; see
1 336{1) pust, See fun}:r the note “"Iegulations wder this section™ below.,

Sub-s {5): Person sppointed . . , for the purposs. As (o the desermiination of appeals by such
a penon, see further subies (7) above 2id Schy 6 post,

Contributions by local suthorities, sic; land of jocal planning suthorities, stc. Sce the
nees 1o s 55 ante.

Tres prescrvation orders; advertisenents; stntotory undertakar, Sce the torex o s 57 ante,

Crown lamd, Sec the e o 5 57 ame, Thia section i applivad Dy s 299AH) post 1 3 plaming
elbliggation extercd it amder s 2994 post as fapplics to 3 panging obligation caterad into wikker this
wovtien, salgenct Tor s 2PIALS) puomt,

Hupansas; wibnersis, Sec w314, 5 S aml Sl 1 17 ) pow,

Hegulutions unler this section, The Vown aid Comney Plaaning (Modificatiom and Discharge
o Planming Olsliggatinns) Regubaions 19492, ST P2/ 2032 (mace uiker or for the prrposas o aib-u
(A), (43, (1) abuve).

Fur general provisivis as to regulations, see s 333 1)-{3) post,

[
PAIRT IV

COMPENSATION FOW EFFECTS OF CERTAIN ORDERS, NOTICES
ETC

Comnpensation for revacation of planning pearission et
w107 Compensation where planning permission revoked or modified
(1) Suhbject to section 116, where planning pennission is revoked or modified
by an order wider section 97, then if, on a chim made to the local planning
authority within the prescribed time and in the prescribed manner, it is shown that
a person interested in the land or in minerals in, on or under it—
{a) has incurred expenditure in carrying out work wihich is rendered
aburtive by the revocation or modification; or
() has otherwise susained boss or damage which is direeidy atrdbutable o
the revocation or modification,
the local planning authority shall pay that person compensation in respect of that
expenditure, loss or damage.
(2} Forthe purposcs of this section, any expenditure incurred in the preparation

+ of plans for the purposes of any work, or upon other similar matters preparatory to .7

TOWN AND COUNTRY PLANNING ACT 1990 4 W7 623

it, slll‘all be taken to be included in the expenditure incurred in carmrying our that
work.

. (3) Subject to subsection (2), no compensation shall be paid under this section
in respect—
{a) of any work camried out before the grant of the permission which is
revoked or modified, or
{b) of any other loss or damage arising out of anything done or omitted to
be done before the grant of that permission (other than loss or damage
consisting of depteciation of the value of an interest in land),

(4) In calculating for the purposes of this section the amount of any loss or
damage consisting of depreciation of the value of an interest in land, it shall be
assumed that planning permission would be granted{—

{a) subject to the condition set out in Schedule 10, for any development of
the land of a class specified in paragraph 1 of Schedule 3;
(b) for any development of a class specified in paragraph 2 of Schedule 3.)

{5} In this Part any reference to an order under section 97 includes a reference
to an order under the provisions of that section as applied by section 102(3) {or,

subject to section 116, by paragraph [1(3}] of Schedule 9).
¥

NOTES

The words in square brackets in sub-s (4) were subitituted by the Planning and Compeasation Act
1991, 3 J1(4), Sch 6, paras B, 13, in rclation 10 claims macde on of after E6 Novebizr 1990, aisl the
figure in square brackew in sub-s (5) was substisurcd by s 21 of, and Sch 1, paras 1, 8 to, that Act.

Sub-1 (1): Whers planning perminion is revoked or modified, stc, There it an assumption
for the purpoict of asseuing any lous or damage consising of depreviation in the value o the lad
under thia scvtion that planning pennission will e graesl; thias this section will apply sotwithcanding
the fact that dwe |Ilam||i|x pennision at iswe i incapable of impletentation; we (anterbaey ity
Council v Cafley | 1993] AC 401, [1923] | AIEIL 591, T,

Local planning suthority. As to local planning amborities, sev 1p={3) ante, See, fonher, o to
the comstrvtion uf this expression b this section inchuding this se 1 v applicd by s 1 poat) amd
3 LIS{0~{4) post, s 1{5), {6) ante and Sch 1, paras 16(1), (2}, 28, Sch 1A, pacas 3, B(1D, (2) post, and
a to reinl of comp ton pakl under those provisions see Scbs §, para 1603), Scli | A, para
M) pamt.

.W’ilhin the prescribed time and io the prescribed mannar. Je prescribed by reguelations undes
this Acy; sce 1 336(1) post, and for the ral power 1o make regulations, we 1 333(1}-(3) post. The
Town and Country Planning General Regulanans 1992, SE 199371492, 23 amended as vaned 10 s ¥
ante, have panly been inade for the purposes of sub-s (1) above,

Person interested kn the land. This inclhides sny pennon who has an enforceable interest as againu
the awner to use the land (Penmine Receway Lid v Kirllees Meiropolitan BC |19R)] QU IN2, [1UH2) 3
Al ER 624, CA (coniractual licence)). See alo 5 JW) post a1 to the power (o require information as
to interests in land,

Otherwise sustained loss or demage, ete. The Lands Tribunal has allowed, subject 1w an
dlowance fiw defenient, low ol anticipated fiture profies ander 3 specitic conract which tle ¢l
would alinioe cerwinly have been awanded (Hobbs (Quamics) Lid v Sonerser CC (1975) 30 1 & LG
284), but lows of profit and goodwill from a biusiners which would have been extablished, but ncvee in
Bt existed, is too remote (Holford v Cofordshine CC (1952) 2 P & CR ISH, Lands Tribunal; Evas v
Cheshire CC (1952) 3 P & CiL 50, Lands Tribunal): and the coars of an appeal againt the revecation
onler do pot qualify (Evens v Cheshire CC above at 56). The claimant was held 1 have suifered an
loss where the developrient was camied out under a Later permission (Fllis v Wenestershine CC (1V61)
12 P & CR 178, Lands Tribunal), nor where plinning permission for an agriculural cottage was
modified by dhe impaaition of 2 condition reuricting occupation to persons employed or layt eniployed
in agriculture (Wilsow v West Susex CC G| 2 QB 704, [1963] T Al EIL 751, CA). Compensation
i not payable in respect of Hability to developient L tax (iwow abolished) (Lonvnadi Lstates Lod r
Lowdan Horough of Haringey (1976) 34 P & CI, 234, Lands Tobunal), nor in respect of interest s
the e o the wnber t twe slite of tlic awand (Fhekbs (Crmion) Lid ¢ Sewsorser U alwwe: Laniah
Fatwtes Td v Lowdon Hharongh of Hodingey alnrec; Huedin o Mavchessoe Ciry Commnif (19703 32 10 & CIL
115, Laml Tribunal).

Compensation. In tion with compenution ider this section, see gl s 108 post
(compenaation for refisal or comditional grant o plannicg peniision fomierly granied by developnicin
ouk:g;ﬂl WY post (apportionmient of coimpensation fue depreciation); 5 § 10 post (sepiniration ol

ion for dep Y8 111 poit (revovery of compeination under this sectivn on sulneguent

. : lkveiopmem); 1 116 post {modification of compenution provisions in respect of mineeal wocking

B¢ C

Annex C
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whete purchase notice served); and Sch 1, pan

crc): s 144 post (special p iutns a1 10 comp
lﬁspn::-(" | provisions as to conp on)
ub-s (2): Expenditure , .. upon other similsr mattery
expeiwhiture which qualitios under sub-s (2) above, sce Flolmes » &dm&mm‘ﬂg‘ku“: i?‘i;l;el
L.:Il Eylk 3";:‘; Emgg((.‘hrdu' 952)':; .ICC ((I: 952) 3 P & CR 50, Lands Tribunal; Seuthem lympia {S;udme' )
v Went Sussex CC " & CR 5, Lands Tribunal; i i i
PR A unal; and Diges v Buckinghemsbire CC (1953) 3
itilb-l {5): This PaJ!. e Py IV (m 107-118H, Sch 10},
rports, etc. o the case of an airport w which the Airpors Act 1986, Mt i
planning autharity is entitled to recover from the aitport m’l::' a suin equal to a\:'yisoj)::::;;“]:ito;l
which the planning authority has become lisble 1o pay, if he has become so Liable under this section
ors 108, 144(2) or 27%(1) post, if the liability to pay is annibutable to planning decision which would
nuot have been taken, of, in the case of compensation under this section, 10 an onder under s Y7 anie
which would vt have been made but for cenain safety or air traffic control purposcs; sec 3 6it{1) of
the [YH6 Act, Vol 4, tide Aviation (sec also 8 61(5), (6) of the 1986 Act). Where a WI;I equal 1o any
compeiation is payable or paid to a planning authority by an airport operator in pursaiwe of s G1(t)
uf the 1986 Act, the planning authority must pay the sirport any ceived by i i
respect of compeusation under 13 111, 112 post; see 3 61(2) of the 1985 Act. Provisioss similar w
those in the 1986 Act are made in relation to aerodromes, etc owned by the Civil Aviation Authority
by the Civil Aviation Act 1982, 5 53(1), (2), (5), (6}, Vol 4, tide Aviation.
Off.street parking. For the circ 1 in which comp ion payable by virtue of the Road

Traffic Regulation Act 1984, Sch 4, pars 22(1), will be taken into account in assening compensation
under thit section or 3 115 post, sce 3 43(Y) of, and Sch 4, para 22(5) 10, that Act, Vol 38, utle Road

Traflic.
of sums necessary to enable the Sceretary of State 1o make any

Exp As to the pay
payincnts becoming payable by hiun under this 1'an, swe s 31 1{1) post.
of ion under this Pant in respect of land

Ecclasinstical property. As 1o the pay p
which i ecclesiastical property, see 3 31B(3), (6) powt; and see also 5 318(5) as to the recovery of o

underss 131, 112 post.

Rights of enicy. As 1o righus of entry in tioh with p payable under this Par,
see 38 324(5), 325 poat,

Expenses; minerals, Sce u 34, 315 and Sch 16, Pl pon,

Defindtlons, Por “devehapment™, sec s 55 ante; for “land”, *'n ale™, “planning perission”

and "prescribied”, sev 8 SH{1) post,

v’ 108 Compensation for refusal or conditional grant of planning
permission formorly granted by development order

{1) Where— .
(3} planning permission grangted by a development order is withdrawn
(whether by the revocation or amendment of the order or by the issue
of directions under powers conferred by the order); and
(1) on an application made under Part [T planning permission for
developnient formerly permitted by that order is refused, or is granted
subject to conditions other than those imposed by that order,

section 107 shall apply as if the planning pennission granted by the developient
order— .
" (1} had been granted by the local planning authority under Pare III;

and
{ii) had been revoked or modificd by an order under section 97.

(2) Where planning permission granted by a development order is withdrawn
by revocation or amendiment of the order, this section applies only if the application
referred to in subsection (1)(b) is made before the ¢nd of the period of 12 months
beginning with the date on which the revocation or amendment came into

operation.

(3) This section shall not apply in relation to planning permission for the
development of vperational land of statutory undertakens.

[(4) Regulations made by virtue of this subsection may provide that subsection
{1} shall not apply where planning permission granted by a development order for
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demolition of buildings or any description of buildings is withdrawn by che issue
of directions under powers conferred by the order. |

NOTES

Sub-s (4) was added by the Planning and Compensation Act 1991, 1 13(3},

Whers planning permision . . . is withdrawn, sic. Erovidingg that the application fur plansing
pe is for develop in respece of which general developiment anler rights have been
withdrawn, it docs not matter that it is also an application for penuision for vther developaent,
becausc there is no requiremient in this Ace that sn application must be limited 1o the develupaient
previously p d under the g 1 developinent order; sce Shor v Cuildfond BC (19923 64 1' & CI4

330, Lands Tribunal,

Port IIL le s 55-106D ante, Schs 39 pou,

Local planning suthority. Cfihw note to 3 107 ante.

Further provisions. Sce funher s 19 post (apportionent of compensation for deprecucon);
3 110 post {rogiscrati con ion for depreciation); s 11 st {secovery of coppensstion wi
beeg develop ); Sch 1, para 16 pout (general provisions as 10 compeansation).
Expenses; minerals, Sec 1 311(1), 314, 315 and Sch 16, % [ post.
A-'-[ 12, etc; scclesiastical property; sights of entry. Sce the stes to s 107 ante.
D HH For “de ", see 555 anue; for “development order”, sce s 5% ante aind

4 336(1) pust; for “scasuiony wndertakers®, see 3 262(1), (31, (4). (0)(3), (7)(3) past; for “operanonat
and ol ission", see s 330(1) post.

Lnd™, see s 263, I36(3) post; for "buildmg” and "'} % per
Regulations. Up to 1 December 1997 no regulations had bees nuade by virtue of sub-s (4) above.
] wiond as to regulations, sce 3 333(1)-(3) pose.

B ¥

109 Apportionment of compensation for depreciation

(1) Where compensation becotues payable under section 107 which includes
compensation for depreciation of an amount exceeding L200, the local planning

anthority—

{a) if it appears ¢o them to be practicable to do s, shall apportion the
amount of the compensation for depreciation beeween different parts of
the land to which the claim for that conpensation relates; and

(b) shall give particulars of any such apportionment to the chimant and to
auy other person entitled to an interest in land which appeass w0 the
authority to be substantially affected by the apportionment.

(2) In carrying out an apportionment under subsection (1)(3), the local planning
authority shall divide the land into parts, and shall distribute tliw compensation for
depreciation between those parts according to the way in which diflerent pans of
the kand appear to the authority to be differently affected by the order or, in a case
falling within section 108, the relevant planning decision, in consequence of which

the compensation is payable.
{3) Rcgulations under this section shall make pravision, subject to subsection

(3) for enabling the cliimant and any other person to whom particulars ot
an apportionment have been given under subsection (1), or whao
establishes that he is entitled to an interest in land which is substantially
affccted by such an apportionment, if he wishes to dispute the
apportionment, to require it to be referred to the Lands Tribumal;
for enabling the clainant and every other person to whom particulars
of any such apportionment have been so given 1o be heard by the
Tribunal on any reference under this section of that apportioanient;
and X
(c) for requiring the Tribunal, on any such reference, cither to contirm or,
to vary the apportionment and 1o notify the parties of the decision of

the Tnbunal.
{(#) Where on a reference 1o the Lands Tribunal under this secrion it is shown

that an appordoament—

()

—
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(a) velates whally or partly to the same matters as a previous apportionment,
and
(b) is consistent with that previous apportionment in 3o far as it relates to
those matters,
the Tribunal shall not vary the apportionment in such a way as to be inconsistent
with the previous apportionment in 3o far as it relates to those matters,

(5) On a reference to the Lands Tribunal by virtue of subsection (3), subsections
(1) and (2), so far as they relate to the making of an apportionment, shall apply
with the substitution, for references to the local planning authority, of references
to the Lands Tribunal. -

{6) In this section and [section 110]—

“‘compensation for depreciation™ means o much of an‘y compensation
payable under section 107 as is payable in respect of loss or damage
consisting of depreciation of the value of an interest in land,

“interest” (where the reference is to an interest in land) means the fec simple
or a tenancy of the land and does not include any other interest in i,
and

*relevant planning decision™ means the planning decision by which planning
permission is refused, or is granted subject to conditions other than
those previously imposed by the development order.

NOTES

“The words in square brackets in sub— {6} were substituted by the Planning and Compensation Act
1991, 3 J1{4), Sch 6, paras B, 14.

Sub—s (1): Compensation for deprecistion. As to registation of compenaation for depreciation,
see s 110 post.

Local planning suthority. Cf the note to s 107 ante.

Sub- (3): Lands Tribunal. The Lands Tribunal was cstablished by the Lands Tribunal Act 1949,
s £, Vol 9, tie Compubory Acquisition, Sec abo, in particular, s 3 of that Act, and the rules made
thereunder, for provisions a3 te procedure, appeabs, cosa, etc.

Sub-s (6): Fes simple. As to thit estate, see the note “Fee simple absolute in possession” 10 the
Law of Property Act 1925, 1 1, Vol 37, title Real Property (Pt 1)

Crown land. A1 10 the application of this section to Crown land, see 5 298 post.

Expenses; rights of eniry. Sce the notes to s H17 ante,

Minersls; ecclesinstical property. See s 315, 318 and Sch 16, ' U1 poat,

Definitions. For “development order”, see's 59 ante; for “land”, "'previows apportionment™ and
“tenamey”, we s AG(1) past; for “planning decision™, se 3 IW(1), (5) pemt.

Hegulations under this section. Up to | ecember 1997 o regulations have been made under
whiis sevtion, but by virue of the Plansing (Consequential Provision) Act 1991, 12 post, the Town
anet Country Planning (Compensation and Centificates) Regulations 1974, 51 1974/ (242, have effect

thereunder,
see s 333(1)-{3) post.

For genenal 1 s to regulati

110 Registration of compensation for depreciation
{1) Where compensation becomes payable under section 107 which includes

cornpensation for depreciation of an amount exceeding £20, the local planning
authority shall give notice to the Secretary of State that such compensation has
become payable, specifying the amount of the compensation for depreciation and
any apporttionment of it under section 109,
(2) Where the Secretary of State is given such notice he shall cause notice of
that fact to be deposited—
{3) with the council of the district|, Wlsh county, county borough] or
London borough in which the land is situated, and
{b) ifthat council is not the local planning authority, with the local planning
authority.

(3) Notices deposited under this section must specify—
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{3) the order, or in a case falling within scction 108 the relevant plasning
decision, and the land to which the claim for compensation relates; and
(b) the amount of compensation and any apportionmient of it under section

109,
{4) Notices deposited under this section shall be local land charges, and for the
purposes of the Local Land Charges Act 1975 the council with whom any such
notice is deposited shall be treated as the originating authority as respects the

charge constituted by it.
(5} In rclation to compensation specified in 2 notice registered under s

section, references in this Part to so much of the compensation as is attributable
a part of the land to which the natice relates shall be construed as follows—

() if the notice does not include an apportionment under secrion 109, the
amount of the compensation shall be treated as distributed ratcably
according to area over the land to which the notice relates;

{(b) ifthe notice includes such an apportioment—

(i) the compensation shall be treated as distributed in accordance with
that apportiomment as between the different pans of the Land by
reference to which the apportionment is made; and _

(i} so much of the compensation 35, in accordance with the
apportionment, is auributed to a part of the land shall be treated as
distributed ratcably according to area over that part.

NOTES

The words in square brackets in sub-s
1994, 3 20(4)(b). Sch &, Px 11, para 24(2). )

Sub-s (1): Compensation for deprecistion. In conncction with segistration of compensation
under this section, sce also s 111 post {recovery of compensation on subsegpuent development): s | 12
post (amount recoverable undec s 111 post and provisions for paynient of renission of it); andd s SOH
post (recavery from acquiring authoritics of sums paid by way of conipemanion).

Local planning suthority. Cf the note ta s 167 ante.

Give notice. For provisions as to service of notices, sce $ 324 post.

Secretary of Stete. Sce the note to's 2 ante.

Sub-4 (2): Council of the district; Welsh county; county berou gh; Landon borough. S¢v
the corresponding otes to s § ante and see ahty the clefinition “Eondon buroug] ERLFLIRE

Sub-s {4); Local land charges, ‘[l effect ol making 3 notice depostted unsher s section b Al
Laiwd charge is to nsake it such a charge for the purpows af the Locad Laind Clarges Act 1975, Vol 37,
title Weal Property (11 1; see s 101 {e) of that Act. 1t iv ticreture cogiserable on the approprate howal
Land charges register and subject to the other provisions of that Act,

See also the Local Land Charges Wules 1977, 51 1977/985, 2(2). 3, a sead with the Flanning
(Consequential Provisions) Act 1990, s 2(4) post.

Sub-» (5): This Part. I¢ Pc IV (18 107-118, 5¢ch 10).

Crown kand. As to the application of this section 1o Crown land, sec 5 298 post,

Expenses; rights of entry. See the notet to s 107 antc.

Minerals; scclesinstical property. See 11 315, 314 and Scli 16, Prlipost.

Definitions. For “compensatian for depreciation” and “'relevant plamiing decision™, see s 109{6}
ante; for “land”, sce 1 336(1} post. ) B

Local Land Charges Act 1975. Sec Vol 37, tide Real Propenty (1% 1); aud For micaning of “the
originating authoricy™” in that Act, see 5 5(4) thereof.

(2) were inscried by the Local Government (Wales) Act

111 Recovery of compensation under s 107 on subsequent developinent

(1) No person shall carry out any . . . development to which this section applies
on land in respect of which a notice (“a compensation nutice™) is registered under
section 110 until any amount which is recoverable under this section in accordance
with section 112 in respect of the compensation specified in the notice has been
paid or secured to the satisfaction of the Secretary of State.

{2) Subject to subsections (3) [to (5)], this section applies to any ...
development—

AT e TR
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{2) which is development of'a residential, commercial or industrial character
and consists wholly or mainly of the construction of houses, flats, shop
or office premises, or industrial buildings (including warehouses), or
any combination of them; or

(b) which consists in the winning and working of minerals; or

(c) to which, having regard 1o the probable value of the development, it is
in the opinion of the Secretary of State reasonable that this section
should apply.

{3} This section shall not apply to any development by virtue of subscction
{2){(c) i, on an application made to him for the purpose, the Secretary of State has
certified that, having regard to the probable value of the development, it is not in
his opinion reasonable that this section should apply to it.

{4) Where the compensation under section 107 specified in the notice registered
under section t10 became payable in respect of an order modifying planning
permission or, in a case falling within section 108, of a relevant planning decision
{within the meaning of section 109) granting conditional planning permission, this
section shall not apply to development in accordance with that permission a5
modified by the order or, as the case may be, in accordance with those conditions.

|(5) This section does not apply to any development—

{a) of a class specified in paragraph 1 of Schedule 3 which is carried out in
accordance with the condition set out in Schedule 10; or
(b) of 3 class specified in paragraph 2 of Schedule 3.]

NOTES
The wonk omitted fron sub-ss (1), (2) were repealed, and the words in square brackets in sub-s
bstituted, by the Planning and Compensation Act 1991,

(2}, and the whole of sub-1 (5), were
52 31(4), H4(6), Sclh 6, paras B, 15, Sch 19, Pt 1L,

Sub-s {1): Amauni which is recoverable, stc. As to the amount recoverable under this section
and provisions for payment or remission of i, see s 112 post.

Seccetary of State, See the note 103 2 ante.

Sub-s (4): Order modifying planning permissloa. I an order under 3 97 ante; and see o
s HIA(S) amve.

Sub-s (5): This section does not spply, ete, Note abo Sch 3, PeLIL para 13(2) post (disapplying
para |3 of that Schedule for the purposet of this section).

Crown land. As ta the application of this uclg'on to Crown land, see s 298 post.

Minerals; scclesiastical property. See 1 3I5, 318 and Sch 16, Pt 5l pox.

Settled land, etc. For pravisions as 10 applying or nising moncy for payments under this section
int the cave of setthed land 2wl lapd of universities and colleges, see 1 3120 post.
Al s, atc; expenses; rights of sntry. Sce the notes tos 107 ante,
Definltions. For “developiment”™, see 3 55 ante; for “building”, “land", “mincrals”, “'planning

ission™ and “'the winning and working of minerals™, see s 336(1) post.

P

112 Amount recoverable under s 111 and provisions for payment or
remission of it

(1) Subjeet to the following provisions of this section, the amount recoverable
under section 111 in respect of the compensation specified in a notice registered
under secdon 110—

(2) if the Jand on which the development is to be carried out (“the
development area™) is identical with, or includes (with other land) the
whole of, the land comprised in the notice, shall be the amount of
compensation specified in the notice;

(b) if the developnient area fonms part of the land comprised in the notice,
or includes part of that land together with other land not comprised in
the notice, shall be 3o much of the amount of the compensation
specified in the notice as is atributable to land comprised in the notice
and falling within the development area.
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{2) Where, in the case of any land in respect of which such a notice has been so
registered, the Secretary of State is satisfied, having regard to the probable value of
any proper development of that land, that no such development is likely to be
carried out unless he exercises his powers under this subsection, he may, in the
case of any particular development, remit the whole or part of any amount
otherwise recoverable under section 111,

(3} Where part only of any such amount has been remitted in respect of any
land, the Secretary of State shall cause the notice registered under section 110 t0
be amended by substituting in it, for the satement of the amount of the
compensation, in so far as it is attributable to that land, a statement of the anount
which has been remitted under subsection (2),

(4) Where, in conncction with the developiment of any land, an anwunt
beconses recoverable under section 111 in respect of the compensation specitied
in such 2 notice, then, except where, and w the extent that, paynient of thar
amount has been remitted under subsection {2}, no amount shall be recoverable
under that section in respect of that compensation, in so far as it is attributable 1o
that land, in connection with any subsequent development of it.

(5) No amount shall be recoverable under section 111 in respect of any
compensation by reference to which a sum has become recaverable by the
Secretary of State under section 308,

{6) An amount recoverable under section 111 in respect of any compensation
shall be payabic to the Secretary of State cither—

(a) as a single capital payment, or

(b} as 3 senes of instalments of capital and interest combined, or

{¢) as a series of other annual or periodical payments, of such amounts, and
payable at such times, as the Secretary of State may direct.

(7) Before giving a dircetion under subsection (6){(c) the Sccretary of State shall
take into account any representations made by the pemson by whom the
development is to be cammied out.

{8) Except where the amount payable under subsection (6) is payable as a single
capital payment, it shall be secured by the person by whom the development is to
be carried out in such manner {whether by mortgage, covenant or otherwise) as
the Scecretary of State may direct.

(9) Ifany penson initistes any . . . developiment to which scedon 111 applies in
contravention of subsection {1} of that section, the Secretary ol State may serve 2
notice on him—

{a) specifying the amount appearing to the Secretary of State 1o be the
amount recoverable under that section in respect of the compensation
in question, and

{b) requiring him to pay that amount to the Secretary of State within such
pericd as may be specified in the notice.

(10) The period specified under subsection {9)(b) must not be less than three
months after the service of the notice.

(11) Subject to subsection (12), any sum recavered by the Seorctary of Staee
under section 111 shafl be paid to the local planning authority who paid the
compensation to which that sum relates,

(12) Subject to subsection (1), in paying any such sum o the local planning
authority, the Secretary of State shall deduct from it—

(b) the amount of any grant paid by him under Part X1V in respect of that
compensation.

(13) If the sum recovered by the Secretary of State under section 111-——
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{3) is an instalment of the total sum recoverable, or
(b) is recovered by reference to development of part of the land in respect
of which the compensation was payable,
any deduction to be made under . . . subsection (12) shall be a deduction of such
amount as the Sceretary of State may determine to be the proper proportion of the
amount referred to in that paragraph.

NOTES

The wonh omitted from sub-ss (9), (12}, (13) were repealed by the Flaing aud Compensation
Act 1L, 11 31{4), 84{0)), Sch 6, paras B, 16, Sch 19, P11

Sub-s (2): Secratary of State. Scx the note 109 2 ante.

Sub-~1 (9): Serve a notice. For provisiom as to service of notices, see 5 329 post.

Sub-s (10}: Months. Sec the note 10 1 94 anze,

Sub-1 (11): Local planning suthority. Clthe note to 5 107 ante.

Sub-s (12): Part X1V, le o 303314, 5ch 16 pon,

Crown land. As to the application of this section to Crown land, sec s 298 post.

Minerals; ecclesisstical property. Sce s 315, 318 and Sch 16, Pe il pose.

Seutled land, stc. For provisions 3 to applying or raising mency for paymients under this section
i1 the caw of settbed land and land of wuiversitics and colleges, soo s 324 post,

Airports, etc: expenses; rights of eniry. See the notes to s 107 ante,

Dehfinitlons, For “development”, see 5 55 ante: s to “so much of the compengation . . . a4 is
aaributable to 2 part of the land, etc”, see s 1 10{5) ante; for “land” and “mortgage”, sce s 336{1) post.

113 (Repealed by the Planning and Compensation Act 1991, ss 31(4), 84(6), Sch 6,
paras 8, 17, Sh 19, Pr I1)

Compensation for other planning decisions

114 (Repealed, in velation to an application for planning pennission made an or afier 16
Novemdier 1990, by the Planning and Compensation Agt 1991, 55 3U(2), (7), K4{6),
Shoi9, ML)

/ 115 Compensation in respect of orders under s 102 etc
(1) This section shall have effect where an order is made under section 102—
() requiring a use of land to be discontinued,
{b) imposing conditions on the continuance of it, or
{c) requiring any buildings or works on land to be altered or removed,

(2) If, on a clim made to the local planning authority within the prescribed
time and in the prescribed manner, it is shown that any person has suffered damage
in consequence of the order—

) by depreciation of the viadue of an interest to which he is entitled in the
land ur in minerals in, on or under it, or
{b) by being disturbed in his enjoyment of the land or of such minerals,
that authority shall pay to that person compensation in respect of that damage.

(3} Without prejudice to subsection (2), any person who carries out any works
in complionce with the order shall be entitled, on a claim made as mentioned in
that subsection, 1o recover from the local planning authority compensation in
respect of any expenses reasonably incurred by him in that behalf.

() Any compensation payable to a person under this section by virtue of such
an order as s mentioned in subsection (1) shall be reduced by the value to him of
any timber, apparatus or other materials removed for the purpose of complying
with the order.

(5) Subject to section 116, this section applies where such an order as is
mentioned in subsection (6) is made as it applies where an order is made under
section (02,
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{6} The orders eeferred to in subsection (5) are an order under paraggraph 1 of
Schedule Y—
(a} requiring a use of land to be discontinued, or
{b) imposing conditions on the continuance of it, ar
{c) requinng any buildings or works or plant or machinery on il o be
altered or removed,

or an order under paragraph 3, 5 or 6 of that Schedule.

NOTES

General Note, Sub-u (5), (6) above give eflcet 1w the recommendstom of the Law Conmmssion
in para 10 of their leport on this consolidation (Law Can Na 18Y; Con 958) that the Towa and
Country Vlanning Act 1971, s 171} {(from which the present section is denived) should be amesded s
a1 10 take into account an order beung made requiring plant or paclery (e dun busidings or
wurks) to be altered or remuved.

Sub-1 (2): Local planning authority. Cl the note to s 107 ane,

Within the prescribed time and in the prescribed manncr. [¢ prescibd by regulatiom uiteler
this Ave; see 5 336(1} post, amld for the gencral power ke regnlatons, see s 33313 (3) pose. '} h.c
Town and Country Planning General Regudations 1992, S1 199271492, 3v ainended a5 noted 1o 3 99
ante, have panly been niade for the purposes of sub-s (2) above. X

Has sulfered damage, etc. It shuuld be noted dhat indiceet dusiiagee, sl as dnmgcl mllcn:-l by s
sharcholder and director of a company affected, is not envogh; of Kiderts ¢ Coventry Corpn [1FH7])
AlLER MM, 111 )1 165, )

Interest to which he is entitled in the land. Cf e correspomuding note 1 3 107 aie. See abu
5 330 post as 10 the power tu reguire information as w interests i Ll - !

Compensation. Sce, funthier, 3 116 post for modiication ul?nmqn'mallun Provisions 1 fespect of
mineral working etc; and Sch |.|Pau 16 pont for generad provisions a5 @ compensanon.

Exception. For exclusion of this section i cenain cases where a purchiase notice is served i
respect of the interest in guestion, see 3 144(7) pust. X

Staiutory undertakers. For pravisions as to the measure of conpeasstion o statutory andertakers
in respect of ardens under s 102 ame, or Sch 9 post, see s 280 post, ]

Ofl-street parking; ecclesinstical property; rights of entry. Sce the notes tes 1807 ante.

Expeases; minersls, Sce s 311, 314, 315 and Sch 16, P { post, . .

Definitions. For “buildings or works”, “land™, "nunerals™, “preserilicd” and “uswe”, see 3 336(1)

poat.

v~ [116 Modification of compensation provisions in respect of mineral
working etc
(1} Repulatons ssde by virtue of this section with the consent ol the Treasury
may provide that where an order is made uider—
(a) scction 97 modifying planning permission for development consistng
of the winning and werking of mincrals or involving the depositing of

niineral waste; or o
(b} paragraph 1, 3, 5 or 6 of Schedule Y with respect to such winning and

working or depositing,
sections 107, 115, 117, 279 and 280 shall have cfrcct_sulijcc[_ 1 such cases ay imay
be prescribed, to such modifications as may be prescribed.
(2) Any such regulations may make provision—
(2) as to circumstances in which compensation is not to be payable; _
() for the modification of the basis on which any amount to be paid by
way of compensation is to be assessed; o
(<) for the assessment of any such anount on a basis ditterent from that on
which it would otherwisc have been assessed,
and may also make different provision for different cases and incidental or
supplementary provision. o
(3) No such regulations shall be made unless a draft of the instrument is laid
before and approved by a resolution of each House of Varliamient.
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(4) Betore making any such regulations t
persons as appear o hhim to be representative—

{a) of persons carrying out mining operations;
(b) of owners of intcrests in land centaining minerals; and
(¢) of mineral planning authorities.]

P ]

NOTES

This section was substituted by the Planning and Compensation Act 199,121, Sch 1, panas 1,4,
Laying of Documents before Parliamnent

Laid before . . . Pacliament, For meaning, sce the
{Interpretation) Act 1948, 1(1). Vol 41, title Statutes.

Secretary of Stata, See the note to 3 2 ante.

Expenses; ecclesinstical property; rights of enitry. Sce the notes to s 107 ante.

Minersl planning pesmisions. [ connection with this section,
review of mineral plawning permissions cuntaine
15{6), Sch 14, para 13(6) post.

Definitions. For “mineral planning authority”, sce s 1(4), (4A). {4
£ 55 ante; for "mising v|
ante; for “deputiting of
“presceibod” and “thie winning amd wnrki_n[!r of minerals”, see s 336(1) post.

Regulstions undet this section,

sce 5 333{1}-{3) post.

For g | provisions as to reg! !
————

Gencral and supplemental provisions

117 General provisi
Part IV

(1) For the purpose of a
the rules set out in section

effect for the purpos
an interest in land.

(2) Subjectto regulations |by virt
compensation which under the pro

depreciation of the value of an interest in land.
{3) Where an interest in land is subject to 2 moTtgage=—"
(1) any compensation to whic
respect of depreciation of the value of that interest, shall be

e interest were not suliject to the morntgage:

{b} 2 claim tor any cuch compensation may be made by any mortgagee of
the interest, but without prejudice to the making of a claim by the

person cntitled to the interest;

(¢) no compensation to which this section applies shall be payable in respect
of the interest of the morntgagee (as distinct from the interest which is

subject to the mortgage); and

(d) any compensation to which this section applies which is payable in

respect of the interest which is subject to the morntgage shall be paid to
ar, if there is more than one mortgagee, to the first
mortgagee, and shall in cither case be applicd by him as if it were

the mOEIGee,

proceeds of sale.
-———

NOTES

he Secretary of State shall consult such

see the provisions relating (o the
d in the Environment Act 19495, s 96(1), Sch 13, paca

1Y) ante; for *developnient”, sce
pcmiom“. see s 55(4) ante; as to Van order under section 977, se s 107{5)
{ mineral waste™, Shand”, “minerals”, “owner”, “planning penmission”,

he Town and Cuovntry Planning {Compensation for
Restrictions on Mineral Working and Mineral Waste Depositing) Negulitions 19497, 51 1997/1111.

ons as to compensation for depreciation under

ssessing any compensation to which this section applies,
§ of the Land Compensation Act 1961 shall, so far as

applicable and subject to any necessary modifications, have effect as they have
o of asscssing compensation for the compulsory acquisition of

ue of section 116], this section applies to any
visigns of this Part is payable in respect of

h this section applies, which is payable n

The words in square brackets in sub-1 (2) were subssituted by the Planning and C

1991, 1 21, Sch 1, paras 1, 10
C jon to wh

R ‘Traffic Weyolation Act 1984, Sch 4, para =

ich this section applies. Note sub-1 {2) above; and sec also s 144
22(4), Vol M, ditde R.oad Traffic; the Control o

TOWN AND COUNTRRY PLANNING ACT FW s 137 633

Street Parking (England and Wales) Order 1978, S1 1978/1535 J
. M . 35, art 11, Schedule, para 22(4), av d the
Co?zr0i3f Ct:ﬂ;-blreel Parking (England and Wales) (Metropolitan Districes} Ordcr IP‘)H(-, Sl( l)'JHﬁ‘/225",
art 1§, Schedu ¢, para 22(4) (both made or having effect under s 44 of the 1984 Act, in the same tithe);
ami| ::w | I:r!m;m (‘Il—la:ardom Substances) Act 19), 1 16(5) poat. .
nterest in land, As to the power t irei i interests inn b S

'I(_-;:h ooy lc_ IV (e 1(17-Plls, gc;: T(gl.me information as t {ntereses o fad, see s X0 pant.
mjner?a::;i.:go:;.s“‘ fsrther, s 116 ante for modification of compensation provisions in tespect of

Eccklmt.lcn! property; rights of entry. See the notes to s 107 ante,

Expens_u; mmnr"nll. See w 311, 354, 315 and Sch 16, Pu | pust.

{)‘eﬁ;i(t:mm. For “compulsory acquisition™, “land" and “mortgage”, see 3 6(1] post.

nd Compensation Act 1961, s 5. See Vol Y, title Conipulsury Acyuisition.

118 Determination of claims for compensation

{1) Except in so far as may be otherwise rovi i

i ) ) provided by any regulations made
under this Act, any question of disputed compensation under this Pare shall be
referred to and determined by the Lands Tribunal.

(2) In relation to the determination of an i isi

2 y such question, the provisions of
se::uons 2and 4 oflthe Land Compensation Act 1961 shall apply subject to any
R:r:essary modifications and to the provisions of any regulations made under this

NOTES

This Part. le Pt IV (u 107-118, Sch 10).

‘L\andl_s Trilbuneli‘. See the tote to s 104 ante,

pplicationa. This section it applied by ss 144(5), 196C(4}, 325(7) post the Pose Otlice Acy 1969,

3r5'{e(4). Vol ',_'-4, ] tithe Post omc=, the Telecommunications Acz P‘?')!;-I, Ls 3";(4). l\‘:f:»i -1": l.i't]t.

ed communications and Broadcasting, the Manning {Hazardous Substances) Act 1990, s 16(5) post
and the Leauhol_d Refom, Housing and Urban Development Act 1993, s 1639} post.

Expen..un;_mmanh. See s 311, 354, 315 andd Sch 16, Pt poat.

Ecclesinstical property; rights of entry. See the notes to s 107 ante.

Land Compaensation Act 1961, 33 2, 4. Sce Vol 9, title Compulsory Acquisition.

1819-136 (Pt V) Rep‘caled by the Planning and Compensation Act 1991, ss ),
4(6), Sch 19, Pt H., in relation to any conpensation under Pt V unless the claim was
wmade under s 127 prior to 25 September 1991 (ic the daic on which this repeal camie into
Jorce); see also s 31(8) of the 1991 Act post.)

PART VI
RIGHTS OF OWNERS ETC TO REQUIRE PURCHASE OF INTERESTS

CHAPTER 1
INTERESTS AFFECTED BY PLANNING DECISIONS OR ORDERS

Service of purchase notices
137 Circumstances in which purchase notices may be served
{1) This section applies where—

(2) on an application for planning permission to develop any land,
permission is refused or is granted subject to conditions; or

) %)y an order uqdcr section 97 planning permission in respect of any land
is revoked, or 15 modified by the imposition of conditions; or

(¢) an order is made under section 102 or paragraph 1 of Schedule 9 in
respect of any land.
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(5) Where—

{3) the-Secretary of State has notified the owner by whom a purchase
notice has been served of a decision on his part to confirm, or not to
confirm, the notice; and

(b} that decision is quashed under Part XlI,

the purchase notice shall be treated as cancelled, but the owner may serve a further
purchase notice in its place,

(6) The reference in subsection (5) to a decision to confinn, or not to confinm,
the purchase notice includes-—

{a) any decision not to confirm the notice in respect of any part of the land
to which it relates, and

(b} any decision to grant any pennission, or give any direction, instead of
confirming the notice, either wholly or in part.

{(7) For the purposes of determining whether a further purchase notice under
subsection (5) was served within the period prescribed for the service of purchase
notices, the planning decision in consequence of which the notice was served shall
be treated as having been made on the date on which the decision of the Secretary

of State was quashed.

{8} A notice to treat which it deemed to have been served by virtue of
subsection (1) or (2) may not be withdrawn under section 31 of the Land
Compensation Act 1961,

NOTES

Sub-s (1): Secretary of Stats. See the nate to 3 2 ante.

Confirms a purchase notice. As to action by the Sccrewary of State in relation to a purchase
notice, sec s 141, 142, ante.

Desmied . . . to have served a notics to treat, ste. See the note o 1 139 ante (substituting a
reference to sub-1 (1) or {2) above for the reference to s 139(3) ante and 3 reference to sub-s (8) above
for the reference 1o 5 13%(5) ante).

Sub-s (2): Deemed . . . to have terved a notice 10 treat, stc, See the last foregoing note.

Sub-¢ (5): Part XIL. le s 284-292 post. As to the quashing of decisions by the High Court, see

3 248 post.
Serve a further purchase notice. As 1o the service of purchase notices, see £ 137 ante; and note

sub-s (7) above. I

Sub-s (7): Period prescribed for the sarvice of purchais notices. Sce 3 137(2) ante and the
relevant note thereta.

Housing sction trusts. Sce the note to 5 55 ante.

Tres preservation ; adverti ts; Crown land; National Parks; contributions;
sirports, #1€. Sce the notes tos 137 ante.

Expenses; minerals. Sec 1 314, 315 and Sch 16, Pt | post,

Urban deveiopment corporstions. Sce the note to s 139 ante,

Definitions. For “purchae notice”, see 3 137(2) ante; for “the relevant-provisions”, sce s 148(1)
post; for “statutory undertaken”, see ss 148(1), 262(2), (3), (4), (6}a). (7)(a) post; for “‘owner”, sec
53 L48(2), 336(1} post; for "land™, sce + 336{1) post; for “local authority”, see s 336(1), (1U) post (and
note s 147A pos); for “planning decision™, see 3 336(1), (5) post.

Planning (Listed Buildings and Conservation Arems) Act 1990, ss 20, 3%; Planning
{Hazardous Substances) Act 1990, 3 21, See this title post.

Land Compensation Act 1961, 3 31. See Vol 9, tie Compubory Acquisition.

Compensation
144 Special provisions as to compensation where purchase notice served

{1} Where compensation is payable by virue of section 107 in respect of
expenditure incurred in carrying out any works on land, any compensation payable
in respect of the acquisition of an interest in the land in pursuance of a purchase
notice shall be reduced by an amount equal to the value of those works.

i R < T

TOWN AND COUNTRY PLANNING ACT 190 s 144 643

(2) Where—
(3) the Secretary of State directs under section 141(3) of that, if an
application for it is made, planning permission must be granted for the
development of any land, and

(b) on a claim made to the local planning authority withu the prescabed.

time and in the prescribed manner, it is shown chat the permirted
development value of the interest in that land in respect of which the
purchase notice was served is less than its [Schedule 3 value],
that auchority shall pay the person entited ro that interest compensation of an
amount equal to the difference.

(3) Ifthe planning penmission imentioned in subsection (2)(a) would be granted
subject to conditions for regulating the design or external appearance, or the size
or height of buildings, or for regulating the number of buildings to be erected on
the land, the Secretary of State may direct that in assessing any compensation
payable under subsection (2) those conditions must be disregarded, eitheraltogether
or to such extent as may be specified in the direction.

{4) The Secretary of State may only give a direction under subscction () if e
appears to him to be reasonabie to do so having regard to the local circumstances.

{5) Sections 117 and 118 shall have cffect in relation to compensation under
subsection (2) as they have effect in relation to compensation to which those
sections apply.

(6) In this section—

“permitted developinent value”, in relation to an interest in fand i respect
of which a direction is given under section 141{3), mecans the value of
that interest caleulated with repard o that direction, but an the
assumption that no planning permission would be granted otherwise
than in accordance with that direction, and

[*Schedule 3 value™, in relation to such an intercst, means the value of thac
interest calculated on the assumption that planning permission would
be granted—

{a) subject to the condition in Schedule 10, for any development of a
class specified in paragraph 1 of Schedule 3; and
(b) for any development of a class specified in paragraph 2 of Schedule

{7) Where a purchase notice in respect of an interest in land is served
consequence of an order under section 102 or paragraph 1 of Schedule 9, then
if—

(a} that interest is acquired in accordance with this Chapter; or
{b) compensation is payable in respect of that interest under subsection (2).
no compensation shall be payable in respect of thae order under section | 15,

NOTES

The words in square brackens in sub-ss (2)(b), (fi) were swintitnted by the Planning and
Compensation Act 1991, 5 31(4), Sch 6, paras B, 1%,

Sub-s {2): Secretary of State. Sce the note 103 2 ante.

Local planning suthority. As 10 these authonities, see s 1{1)-(3) anie. Ounide Greater London
the local planning authority for the purp of sub-s (2} above is the district planiing authonry; swe
s §{5)(c) ante and Sch 1, paras 16(4), 21{1) post. .

Prescribed time; prescribed r. le prescribed by regilations: see 5 JM(1) post, and for
peneral provisions as to regulations, see 1 333(H=(3) post. The Town atnl Country Hanning General
Rcgutations 1992, S1 199271492, as amended as noted to s 99 ane, bave partly beea made Toe the
prinses ol sub-1 {(2) above,

Sub-s {7): This Chapter. l¢ Chapter | {ss $37-148) ol 1 VL

Houning sction trusts. S¢e the note ta s 55 ante.

‘Tree preservation orders; advertisements; Crown land; National Parks;
Sce the notet to 8 137 ante.

contributions.

T b e
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Expenses; minerals. Sec as 314, 315 and Sch 16, Py |
3“ ."iS. cic.FSee the note 10 5 107 ante. n oSt
dahmitions. For “developmient™, see 355 ante; fur ice”
“building"™, “tand™, “planning permsission" and "pr:wrti,l:edf:t’:: :‘;32?:;‘;0;: e 4 1372 anee; for

Special provisions for requiring purchase of whole of partially affected agricultural uni
145 Counter-notice requiring purchase of remainder of agricultural unit
(1) This section applies where—-

(a3} an acquiring authority is deemed under this Ch
‘ _ apter to h
notice to treat in respect of any agricultural landpon 2 pe;:zsvocns?‘:l‘:ce’
clzlrmant ) who has a greater interest in the land than as tenant for 3 year
::drom year to year {(whether or not he is in occupation of the land),
(b) the claimant has such an interest in othe: i
2 an in r agricultural land {*the
unaffected area™) comprised in the sa ; i
which the notice rc!atcsit me sgricaleural unic as dhat to

(2) wl l i i PPI. l & Clﬂ' ay t u-l,' r
cre .l 1S section 2 1es th Aant m. erveon
) \ hc acq 1 Illb :uthonty

(3} claiming that the unaffected area is not reasonahl i
! . t ble of bein
farmed, either by itself or in conjunction with Y celov s
. cith oth
® separate agricultural unit; and e relevant and, as 2
requiring the acquiring authority to purct is i i
o pering £he acquirin g ty to purchase his interest in the whole

(3) Subject to subscction {4), “‘other relevant land™’ in subsection {2) means—

(3) land which is comprised in the same agricultural unit as the land to
which the notice to treat relates and in which the claimant does not
have suc_h an interest as is mentioned in subsection (1}; and

{b) land which is comprised in any other agricultural unit occupied by the
claimant on the date on which the notice to trear is deemed to invc
been served and in respect of which he is then eatided to 2 greater
interest than as tenant for a year or from year to year, - &

(4) Where a notice to treat has been setved or is deemn i
ed under this Ch

under Part I of the Compulsory Purchase (Vesting Declarations) 'Act ?g;clr ?or
have been served in respect of any of the unaffected area or in respect of other
{cleyant land as d.cﬂncc.'l in subsection (3), then, unless and until the notice to treat
F wnhdnw;_], htlus section and section 146 shall have effect as if that land did not
. : .
rcll;:ca]:;:T;:d_t e unaﬂ"cctc'd land or, as the case may be, did not constitute other

, {5) Where a counter-notice is served under subsection (2) the claimant shall
also serve a copy of it on any other person who has an interest in the unaffected
area (!:;ut failure to comply with this subsection shall not invalidate the counter-
notice).

(6) A counter-notice under subsection {2) and an i i

; y copy of that notice
to b.c served under subsection (5) must be served within the period of twor:?:lllrtf::
bcgu:;ung with the date on which the notice to treat is deemed to have been
served. :

{7) This section is without prejudice to the rights conferred b ions ¢
94 of the Lands Clauses (Consolidation) Act 1855 or scc:c:: Bé)scaf::io(";) )cff atr}:g
Compulsory Purchase Act 1965 (provisions as to divided land).

E P P e o)
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NOTES
Sub-s (1): Doemed . . . 1o have served notice to troat. Sce s 139(){b), 143{1). (2) ante,
This Chapter. le Chapter | (3 137-14H) of It VI )
Sub-s (2): Serve . . . a counter-notice. As to the ctlice of a counter-potice wnler this secnion,
sce 3 146 post; and as 1o the service of notices, see s 329 post or, in the case f service o a lowal
authority, the Local Government Act 1972, 1 231, Vol 25, ule Local Covermmnent.
Housing action trusts. Sce the note 10 3 55 ante.
Suppl tal provisi Sec 1 147 post.
Crown land; National Parks. See the notes to s 137 ante.
Dehinitions. For “agricultural land™, “agricultural unit™ and “acquinng authority™, sce s 147(2)

Purchase (Vesting Declarations) Act 1981, Pt 111; Lands Clauses Consoli-
archase Act 1965, & 8. Sce Vol ¥, dtle Compubory

post.

Compulsory
dation Act 1845, 12 93, 94; Compuliory P
Acyuisition.

146 Effect of counter-notice under s 145

(1) Ifthe acquiring authority do not within the period of two months beginning
with the date of service of a counter-notice under section 145 agree in wnling to
accept the counter-notice as valid, the claimant or the authority may, within two
months after the end of that period, refer it to the Lands Tribunal.

{2) On such a reference the Tribunal shall determine whether the claim_iu the
cownter-notice is justified and declare the counter-notice valid or invalid
accordingly.

(3) Where a counter-notice is accepted as valid under subsection (1) or declared
to be valid under subsection (2), the acquiring authority shall be deemed—

{a) to be authorised to acquire compulsorily the interest of the claimant in
the land to which the requirement in the counter-notice rclan:s.und:r
the same provision of this Chapter as they are-authorised to acquire the

other land in the agricultural unit in question; and )
{b) to have served a notice to treat in respect of it on the date on which
notice to treat is deemed to have been served under that provision.

{4) A claimant may withdraw a counter-notice at any time before the
compensation payable in respect of 2 compulsory acquisition in pursuauce of the
counter-notice has been determined by the Lands Tribunal or at any tine before

the end of six weeks beginning with the date on which it is determined.

(5) Where a counter-notice is withdrawn by virtue of subsection (4) any notice
to treat deemed to have been served in consequence of it shalt be deened o have
been withdrawn,

(6) Without prejudice to subsection (5), a notice to treat deemed w have been
served by virtue of this section may not be withdrawn under section 31 of the
Land Compensation Act 1961,

{7) The compensation payable in respect of the acquisition of an interest in land
in pursuance of a notice to treat deemed to have been served by virtue of this
section shall be assessed on the assumptions mentioned in section 5(2), (3) andl (4)
of the Land Compensation Act 1973.

(8) Where by virtue of this section the acquiring authority become or will
become entitled to a lease of any land but siot to the interest of the lessor—

{3) the auchority shall offer to surrender the lease to the lessor on such terms

ay the authority consider reasonable; y
{b) the question of what is reasonable may be referred to the Lands Tribunal
by the authority or the lessor and, if at the expiration of the petiod of
three months after the date of the offer mentioned in paragraph (3) the
have not agreed on that question and

S ol o i

that
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156 Withdrawal of blight notice

(1) Subject to subsection (3), the person by whom a blight notice has been
served may withdraw the notice at any time before the compensation payable in
respect of a compulsory acquisition in pursuance of the notice has been determined
by the Lands Tribunal or, if there has been such a determination, at any time
before the end of the period of six weeks beginning with the date of the

- determination,

(2) Where a blight notice is withdrawn by virtue of subsection (1) any notice
to treat deensed to have been served in consequence of it shall be deemed to have
been withdrawn.

(3) A person shall not be entitled by virtue of subsection (1) to withdraw 2
notice after the appropriate authority have exercised a right of entering and taking
possession of land in pursuance of a notice to treat deemed 1o have been served in
consequence of that notice.

(4) No compcensation shall be payable in respect of the withdrawal of 2 notice
to treat which is deemed to have been withdrawn by virtue of subsection (2).

NOTES

Scope of Chapter I, Sce s 149 ante.

Lands Tribunal. Sec the e to s 109 ante,

Notice to trest deerned 1o have been served. Ie by virtue of s 154(2) or (5} ante.

Saving. Notc the saving for sub-sa {1} and (2) abave in's 167 post.

Personal representstives, mortgagees and partnerships. Sce the note to s 150 ante and in
connection with this section see, in particular, « 161(1) post.

Housing action trusts. Sce the note to 3 55 ante,

Crown land. Sce the note to s 149 anie.

Ecclesiastical property. Sce s MR aud Sch 16, Pt VI post,

Definitions. For "blight notice”, sce s 149(5) amte; for *the appropriate authority”, sec 3 169 ante;
for “compubory acquisition and “land™, see s 3346(1) post,

Compensation

/" 157 Special provisions as to compensation for acquisitions in pursbance

of blight notices

{t) Where— P
() an interest in land is acquired in pursuance of a blight notice, and
(b} the imterest is one in respect of which a compulsory purchase order is in
force under section 1 of the Acquisition of Land Act 1981, as applied
by scction 47 of the Planning (Listed Buildings and Conservation Areas)
Act 199, containing a direction for minimum compensation under
section 50 of that Act of 1990,
the compensation payable for the acquisition shall be assessed in accordance with
that direction and as if the notice to treat deemed to have been served in respect
of the intcrest under section 154 had been served in pursuance of the compulsory
purchase order,
(2) Where—
{a) an interest in land is acquired in pursuance of a blight notice, and
(b) the mterest is one in respect of which a compulsory purchase order is in
force under section 290 of the Housing Act 1985 {acquisition of laud
for clearance);
the compensation payable for the acquisition shall be assessed in accordance with
that Act and as if the notice to treat deemed to have been served in respect of the
interest under section 154 had been served in punuance of the compulsory
purchase order,

ro .
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(3) The compensation payable in respect of the acquisition by virtue of section
¥060) of an interest in Jand comprised in—

(a} the unaffected arca of an agriculeural unit; or

(b) if the appropriate authority have served 1 counter-notice ubjecting o
the blight netice on the grounds mentioned in secoon 151(3){c), so
much of the affected arca of the unit as is not specified i the counter-
notice,

shall be assessed on the assumptions mentioned in section 5(2), (3} and (4) of the
Land Compensation Act 1973,

{4) In subsection (3} the reference to “the appropriate authority™ shall be
construcd as if the unaffected area of an agricultural unit were part of the allected
area. C

NOTES

Scope of Chapter I1. Sces 149 ante,

Counter-notice. As (o the service of counter-naotices, see 8 151 ante and s 159 pose,

Personal representatives, mortgagees and partnerships. Sce the note s 1500anie,

Housing action trusts, Sce the note to s 55 ante.

Crown land, See the note to s 149 ante,

Expenses; minersls. Sce s 314, 315 and Scb 16, Po Ll post. )

Definitions. For “blight notice™, see s 149(5) ante; for “the stlected wrea” and “the unattceted
ares”, see 3 158(0)(b) post; for “the appropriate authority™, sce s 169 pust {anud nate abso sub-s (4)
above); for “laul”, see s 336(1) post.

Acquisition of Land Act 1981, 3 1; Land Compensation Act 1973, 3 5. Sce Vil 9, utle
Comrpulsory Acquisition.

Planning (Listed Buildings snd Cohservation Areas) Act 1990, 33 47, 50, See tlus title post.

Housing Act 1985, s 290. See Vol 21, title lHousing.

Special provisions for requiring purchase of whole of partially affecied agriculinral unit

158 Inclusion in blight notices of requirement to purchase parts of
agricultural units unaffected by blight

(1) This section applies where—

(1) a blight notice is served in respect of an interest in the whole or parc ol
an agricultural unir, and

(b} on the date of service that unit or part contains land (“the unaffected
area”’) which is not blighted land as well as lind {"the affected area™)
which is such land.

{2) Where this section applies the claimant nay include in the blight notice—

(a) a claim that the wnaffected arca is not reasonably capable of being
farmed, either by itself or in conjunction with other relevant land, as a
separate agriculiural unit; and o

(b} a requirement that the appropriate authority shall purchase his interest
in the whole of the unit or, as the case may be, in the whole of the part
of it to which the notice relates.

(3) Subjece to section 159(4), “other relevant land™ in subsection (2) means—

(a) ifthe blight notice is served only in respect of part of land comprised in
the agricultural unit, the remainder of it; and _

(b) land which is comprised in any other agricultural wiit occupied by the
claimant on the date of service and in respect of which he is then
entitled to an owner’s interest as defined in section 168(4).
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MNOTES

Sub-s (1) was substituted by the Planni % and Conp ion Act 1991, s 9(2), and the words in
square beackets in sob-s (4), (5), (8) were subatinsted by 5 32 of, and Sch 7, paras K, 24 1o, that Act.

General Note. Sce e note to s 183 ante.

As to the practice of simullancous scrvice of wop notices and copies of enforcerment notices, see
R v Soutliorke LBC, ex p Murdoch (1991) 155 JPR 163,

Sub-# (3): Local planning suthority. As to bocal planning authoritics, see 3 1{1)(}} ante. Ly
£ 5(2). () ante, tor the purjuacs of thit section the Broads Authority is the sole district planning
auchority for the HWroxls.

Sube1 (4): Enforcetnent notice . . . Is withdrawn or quashed, As ta the witlddrawal of an
cnarcement mstive, sce 3 1734 ante and s ta quashing, see s 176(2), (3Kb) ante.

Sub-s {5): Vuriation of the enf t notles. See 1 176(1) ante.

Application. Sec the note ta s 173 ante,

Housing action trusts. Sce the note to ¢ 55 ante,

Advartisements; Crown land; contributions; rights of entry; land of local planning
authorities, ste. Sce the notes 1o s 1714 ante.

Urban developiment corperstions. Se¢ the notes to o 174C ance,

Expenses; minershs. Scew 314,315 and Sch 16, Pl mﬂ

Hazaedous subsisnces contravention notices. Sec the note to & 174 ante.

Definitions. For "enforcement notice™, sce s 172(1) ante; a1 to “the period fur compliance with
i enforcement notice™, see ¢ $73(9) ante; for “stop notice™, see s 1B3(1) ante: for “relevant activity”,
see s ERM2) ante; for “land”™, sce 1 336(1) post.

JEEEESSE———— e

185 Service of stop notices by Secretary of State

(1) If it appears to the Secretary of State to be expedient that a stop notice
showld be served in respect of any land, he may himself serve such a notice,

(2) A notice served by the Seerctary of State under subsection (1) shall have the
same effect a3 iff it had been served by the local planning authority.

(3) The Secretary of State shall not serve such a notice without consulting the
local planning authority.

NOTES

Secretary of State. Sce the note to £ 2 ante.

Expadisnt. Cf the noee to s 172 ante,

Serve . . . notice. As 1o the mode of service, s 329 pox.

Local planning sutharity, Cf the note 0% 143 ante. Ousside Greater Lomdon, any reference in
this sertion 1o the Jocal planising authority is w be ¢ d as a roferome o the commy plasiing
authority or district planaing authority a8 the Secrctary of State thiuks appropriate; see s 1 (5)(c) ante
and Sch 1, paras 202}, 21 post, See also paras 16(1), 21 of that Schedule, and » 1(6} ante and Sch 1A,
paras Y, H(T) post, in relation to claims fir paynwene of compensation in the case afa notive sorved by
vittue of this wation,

Housing action trusts, Sce the note to s 55 awme,

Advertisemnents; Crown land; contributions; rights of entry; lend of local planning
authorities, ste, Sce the e o s (1A e,

Expenses; minerals. Sceas 304, M5 and Sch 16, Prl pt.

Definitions. For “stop notice™, sce s 1H3(1) ante; for *land”, wee s 336(1) post.

\/ 186 Compensation for loss due to stop notice

(1} Where a stop notice is served under section 183 compensation may be
payable under this section in respect of a prohibition contained in the notice only
i—

(a) the enforcement notice is quashed on grounds other than those
mentioned in paragraph (a) of section 174(2);

(b) the enforcement notice is varied (otherwise than on the grounds
mentioned in that paragraph) so that [any activity the carrying out of
which is prohibited by the stop notice ceases to be a relevant activity|;
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(¢) the enforcement notice is withdrawn by the local planning awchority
otherwise than in consequence of the grant by them of plinning
permission for the development 1o which the notice relates. . . or

(d) the stop notice is withdrawn.

(2) A person who, when the stop notice is first served, has an interest in or
occupies the land to which the notice relates shall be entitled 10 be compensated
by the local planning authority in respect of any boss or damage dircetly sributable
to the prohibition contained in the notice or, in a case within subsection (1)),
the prohibition of such of the activities prohibited by the stop autice as cease W
be relevant activities),

(3) A chim for compensation under this section shall be made to the ol
planning authority within the prescribed time and an the prescribed manner.

{4) The loss or danmage in respect of which compenstion is payable wder this
section in respect of a prohibition shall include any sum payable in respect ol 2
breach of contmct caused by the taking of action necessary to comply with the
prohibition.

[{5) No compensation is payable under this section—

(a3} in respect of the prohibition in a stop notice of any activity which, at
any time when the notice is in force, constitutes or contributes o 2
breach of planning control; or

{b) in the case of a claimant who was required to provide information
under section 171C or 330 or section 16 of the Local Government
(Miscellaneous Provisions) Act 1976, in respect of any loss or damage
suflered by him which could have been avoided if e had provided the
iformation or had otherwise co-operated with the Jocal planning
authority when responding to the notice. |

(6) Except in so far as may be otherwise provided by any regulations made
under this Act, any question of disputed compensation under this Part shall be
referred to and determined by the Lands Tribunal.

() In relation to the determination of any such question, the provisions of
sections 2 and 4 of the Land Compensation Act 1961 shall apply subject to any
necessary modifications and to the provisions of any regulations made under this
Act.

NOTES

Ve words i sguare brackets in sub-ss (1)(0), (2) were sulntituted and the words omitted from
sub-s (1)) were repeabed by the Planning aud Conipemsation Act 1811, 0 32, B4(0), Sch 7, para B,
29, Sch 19, 1L aod sub-s (3) was sulsticned by s 205 o that Act.

General Note, Sce the note trs IR} ae,

Sub-s (1): Euforcemient notice is quaihed; is varied; is withdrawn, A cnlmrennnn mwne
may be guashed or varied wider s 176(1), (2), ()(b) anee and may be withdrawn winder s 1734 ante.

Local planning authority, Cl the nute to s 183 ante, and, in conpcetion with this section, we, 11
particular, 3 1(5)(c), (6) ante and Sch 1, paras 16, 21, Sch 1A, paras 3, B post.

Stap notice is withdrawn, A stop notice niay be withdrawn uinder 5 1H3(7) ante.

Sub~s (3): Prescribed time; prescribed manaer. l¢ prescribed by regulations: see 3 336(1) post
andd for general provisions as w regulations; see s 333 1)=(3) post. The Town sl Coumry Plasning
Crenwral Wegulations 1992, 511271492, o aaended as noted to s 9 ane, have partly been e
fiw the purposes of sub—s (3) above.

Sub-4 (6): This Part. le Pt VLI (s 171A-196C).

Lands Tribunal. Sce the note to 3 1M anw,

Application, Sce the note to 3 173 ante,

Advertisement; Crown land; contributions; rights of entry; land of local planning
suthorities, ete. Sce the motes to s 171A ane,

Expenses; minersls. Scc u 314, 315 aul Sch 16, Pu L Bl post.

H-!::I::i. b cont. notices. Sce the umlg 1oy 174 amte,
Eccl ical y. For pruvisivins 28 1a the paynient of comrenation under tis sevtio i
respect of m-k:iam;:peny. we s 31B{3), (6) post.
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Definitions, For "devclormcm“. sce 3 55 ante; for “enforccment notice™, sce s 172(1) anee; for
“breach of planming coneeol™, see s 171A(1) ante; for “uop notice™, see s [EM(1) ante; for "relevant
activity”, see 3 183(2) ante; for “land™, *'planning permistion® and *prescribed™, sce s 336(1) post.

al Gover t (Miscell Provisions) Act 1976, a 16, See Vol 35, title Local
Govemment.
Land Compensation Act 1961, ss 2, 4. See Vol 9, title Compulsory Acquisition.

187 Penalties for contravention of stop notice

{(1) Ifany person contravenes a stop notice after a site notice has been displayed
or the stop notice has been served on him he shall be guilty of an offence.

{(1A) An offence under this section may be charged by reference to any day or
longer period of time and a person may be convicted of a second or subsequent
offence under this section by reference to any period of time following the
preceding conviction for such an offence.

(1B) References in this section to contravening a stop notice include causing
or penmitting its contravention,

{2) A penson guilty of an offence under this section shall be liable—

{2) on summary conviction, to 1 fine not exceeding £20,000; and
(L) on conviction on indictment, to a fine,

(2A) In determining the amount of any fine to be imposed on a person
convicted of an offence under this section, the cournt shall in particular have regard
to any financial benefit which has accrued or appears likely to accrue to him in
consequence of the offence.|

(3) In proceedings for an offence under this section it shall be 3 defence for the
accused to prove—

(2) that the stop notice was not served on him, and
(b that he did not know, and could not reasonably have been expected w
know, of'its existence,

NOTES

Sul-w (1), (1A). (H), (2}, (2A) were substituted fir sub-ss [UN
Compemation Act 1991, 5 'H4).

Sub-s (1): Person. Sce the note to s 171C ante,

Guilty of an offance. As o affences by corporation, see s 3M post.

Shall be liable, etc; conviction on indictinent; fine, Sce the notes o 179 aine,

Sumtmary conviction. See the ne 1o 3 65 ante.

Application. Sev the e to 5 173 ante,

Houslog netion truts, Sec e iote 1o s 55 ante,

Advertisements; Crown land; coniributions; rights of entry;
authorities, etc. See the naces to s 171A ance.

Hazardous substances contravention notices. Scv the node o s 174 anie,

Lxpenses; miinersis, Sov s 4, 1S sl Sch b, Pe it post,

Definitions. For “stop notice™, see s IR} ante; for “site motice™, see s TRA{N) wnrte.

(23 by e Planming and

Iand of local planning

{ Breach of condition
187A Enforcement of conditions

(1) This scction applies where planning permission for carrying out any
development oF land has been granted subject to conditions.

(2} The local planning authority may, if any of the conditions is not complicd
with, serve a natice {in this Act reterred to as a “breach of condition notice™) on—

(3) any person who is carrying out or has carried out the development; or

L}
TOWN AND COUNTRY PLANNING AUTE 1998 5 19TA ()

(b) any person having contral of the Lwd,
requiring him to secure compliance with such of the
notice.
lhe(ﬂ) Reeferences in this section to the person responsible are to the penon on
whom the breach of condition notice has been served. -
(4) The conditions which may bc specificd i'n a lmlil‘.':.' }grl\u:&llml:glr virtue o
subsection (2){b) are any of the conditions regulating the wse ¢ l_u . -
(5) A breach of condition notice shall specify the .\tclps _whn‘ch :;hﬁ::,':.;ﬂ:'g
consider ought to be taken, or the acuvities which th_c.:ut'mrluy Lun_,.:.
cease, to secure compliance with the conditions specified in the notice. .
(6) The authority may by notice served on the person rqp_un?ll-)lc w“!‘dlr:‘:c:-w
breach of condition notice, but its withdrawal shall not affec the power oove
on hitn 2 further breach of condition notice in respect of the conditions spec
in the earlier notice or any other conditions. o
(7) The period allowed for compliance with the notice |s—‘- , e
(3} such period of not less than twenty-eight days beginning with the date

of service of the natice as may be speeified in the notice; vr -
{b) that period as extended by a further notice served by the local planming

authority on the person responsible. _ . -
{8} If, at any time after the end of the period allowedt for compliance with the
notice—

(3) any of the conditions specified in ¢
(L) the steps specified in the notice have not been taken -ml.
be, the activities specified in the notice have not ceased,
the person responsible is in breach of the notice. | .
ible is i “the notce he sl : an
(9) 17 the person responsible s in breach of the notice he shall he goilty o
offence. o .
(10) An otfence under subsection {J) may be clll.nrgul by -“.-huilu tub.n 'tym."t
or longer period of time and a person may be convicted of a secom “'rlfu s |' ot
offence under that subsection by reference to any period of tiowe following
preceding conviction for such an offence. _ By
(1) It shall be a defence for a person charged with an olfence under subsection
{9) 1o prove— —
(a) that he took all reasonable measuires W seeure complance with the
conditions specified in the notice; or _ A
(b) where the notice was served on hisn by virtue ot subsection (2)(h). thac
he no longer had control of the fand. -
' {12) A person who is guilty of an offence under sulsection ('Jl) sl;.nllhl;c Jiable un
summary conviction to a fine not exceeding kevel 3 on the stasdand scale.

“{13) In this section—
(0 “conditions' includes hnnitations; and
{b) referencesto carryingoutany developmien
another to do so.]

conditions as are spectfied in

he notice is not complicd with; and
as the case may

include causing or pernuting

NOTES .
This section and the cros-heading immmediatcly

Compemmation Act 1991, 5 2.

"Thi ion i ‘edure [ur vy e
e i peason o ey mndedw P“:::I‘;n::u:-r 7. scction B of‘the fLepon by Jobent

conditior i 18100 21 Teconine r 7, s 3 .
. Cami .ln mﬁsgdﬁgm:m Planning Contral™ (HM50, Febrary (984 It pro\::z‘:ll:..::‘
Ih«:u pl:nning permission for carrying out development has been granted subject o ¢

prevedunyg it were fvrtcd by the [Hanning and
nfusrcement o beeaches of
3
v,
)
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(3) The provisions of this Chapter and of any regulations made under it with
respect to the procedure to be followed in counection with the making and
continmation of any vrder to which subsection (1) applies and the service of copics
of it as confirmed shall have effect, subject to any necessary inodifications—

{® in relation to any proposal by the Secretary of State 10 make such an

order,
(L) i relation to the making of it by the Scerctary of State, and
{¢) in relation to the service of copics of it a3 30 made.

NOTES

Secrelary of State. See the pote to 1 2 ante.

Local planning suthority. Cf the not to 1 197 ante, and sce alo the second paragraph of the
note "Local planning authonity” to 3 198 ante.

Outside Greater London, the local planning authority whom the Secretary of State is required 1o
consult under sub-s (1) above is the county planning am‘oriqr or the district planning authoricy, as he
thinks appropriate, and refcrences in this section (o the local planning authority are 10 be construed
accardingly; see s 1{5) ante and Sch 1, paras 20{1), 21 post.

Tree preservation order. For meaning, sce § 198(1), (2) ante; and cf the note to s 198 ane.

This Chapter. le Chapter | (s 197-21410) of Py VI (s 197-225) of this Act,

Housing sction trusts. iec the note 1o 3 55 ante,

Crown land; contributions by local suthorities, stc; rights of entry. Scc the notes ta 5 197

ante,
Expenses; ninerals, Sec 15 314, 315 and Sch 16, It | post.

Compensation for loss or damage caused by orders et
203 Compensation in respect of tree preservation orders

A tree preservation order may make provision for the payment by the local
planning authority, subject to such exceptions and,conditions as may be specified
in the order, of compensation in respect of loss or damage caused or incurred in
Conscqucnce—“

(a) of the refusal of any consent required under the order, or

{b) of the grant of any such consent subject to conditions.

~

NOTES
Tree preservation order, For meaning, sec s 198{1), (2) ante; and ci'the note 105 198 ante.
Local planning suthority. Cf the note to 5 197 ante. In England outide Greater London and in
Wales, claims for payment of compensation by virtue of this section are to be made to and paid by the
local planning authority who made the ordet or, in the case of an order made by the Secretary of
State, the authoriry named in the order; sce s 1(5), (6} ante and Sch 1, paras 17, 21, Sch 1A, paras 3, 9

post.
C tion. See fi

under tivs Pare of this Act, 53 305, 306, 318(3) post. As to the d

under this section, see s 205 past.
Crown Iand; contributions by local authorities, tc; rights of sntry. See the notes 103 197

ante.
Expenses; minerals_ Sec 1 314, 315 and Sch 16, Pt | post.

as to compensation in respect of decisions or ordens given or made
ination of comp ion clains

204 Compensation in respect of requirement as to replanting of trees

(1) This section applies where—

(a) in pursuance of provision made by a tree prescrvation order, a dircction
is given by the local planning authority or the Secretary of State for
securing the replanting of all or any part of a woodland area which is
felled in the course of forestry operations permitted by or under the

order, and

Bt i i L A R i e e X

!/

AR, - 5 . o, e 8 RN B oo e

TOWN AND COUNTRY FLANNING ACT 199 s 205 n7

(b} the Forestry Commissioners decide not to make any grant or loan under
section 1 of the Forestry Act 1979 in respect of the replanting by reason
that the direction frustrates the use of the woodland area for the growing
of timber or other forest products for commercial purposes and in
accordance with the rules or practice of good forestry.

{2) Where this section applics, the local planning authority exercising functions
under the tree preservation order shall e liable, on the making of a claim in
accordance with this section, to pay compensation in respect af such loss or
damage, if any, as is caused or incurred in consequence of compliance with the
direction.

(3) The Forestry Commissioners shall, at the request of the person under a duty
to comply with such a direction as is mentioned in subsection (1)(a), give 2
certificate stating—

{a) whether they have decided not 1o make such a grant or loan as is
mentioned in subsection (1)(b), and

(b) il so, the grounds for their decision.

{4} A claim for compensation under this section must be served on the local
planning authority—

(2} within 12 months from the date on which the direction was given, or

(b) where an appeal has been made to the Sceretary of State against the
decision of the local planning authority, within 12 months from the
date of the decision of the Secretary of State on the appeal,

but subject in either case 1o such extension of that period as the local planning
authority may allow.

NOTES

Tree presecvation order. Cf the note to 3 198 ance.

Local planaing suthority. Cfthe note 1o 5 197 ansc. In England outside Greater London and in
Wales, clims for payment of compensation under this scctivn by virtue of directions gven in
pursaance of 3 trec preservation order are to be made to and paid by the Jocal planning authonty who
miade che order ur, in the casc of an arder made by the Secretary of State, the autharity named m thie
order, and the reference in sub-s {2) above to the authority excreising funcrions under the tree
grf:c“r::‘lmn order is 16 be read accordingly; see s 1(5), (0} ante and Sch 1, paras 17, 21, Sch 1A, paras

Y pust,

Secretary of State. Sce the note to s 2 ante.

Forestry Commissioners. Sce the note to s 200 ante.

‘Compensation. Cf the note to 3 203 ante. As to the detennination of compensation claums under
this section, sce 1 205 post,

Served, As to service ol notices, sec s 329 post.

Appesl has been made, ete. Sce s 78, 198(3)(c). (4)(a) ante.

Crown Isnd; contributions by local suthorities, etc; rights of entry. Sce the nutes 10 4 197

ante.
Definitions. For “uce preservation onder”, sce s 198(1), (2) ante; for “lunctions”, sce s 336(1)

post.
Forestry Act 1979, 1 1, Sce Vol 18, ticle Forestry.

205 Determination of compensation claims

(1} Except in so far as may be otherwise provided by any tree preservation
order or any regulations made under this Act, any question of dispured
compensation under section 203 or 204 shall be referred to and determined by the
Lands Tribunal.

{2} In relation to the determination of any such question, the provisions of
sections 2 and 4 of the Land Compensation Act 1961 shall apply subject to any
necessary modifications and to the provisions of any regulations made under this
Act.
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NOTES
Ttee preservation order. For meaning, we ¢ 198(1), (2) ante; and cf the note to s 198 ante.
Lands Tribunal. Sec the note o3 109 ante.
Crowa land; contributions by local suthoritiss, eic; rights of entry. Sec the noteswo 5 197
ante.
Expenses; minerals, See s 314, 315 and Sch 16, P | post.
Land Compensation Act 1961, ss 2, 4. See Vol 9, title Compubory Acquisition.

Consequences of tree removal eic
206 Replacement of trees

(1) Ifany trec in respect of which a tree preservation ordet is for the time being
in force— '
(a) is removed, uprooted or destroyed in contravention of the order, or
(L) except in the case of a tree to which the order applies as part of 2
wouodland, is removed, uprooted or destroyed or dies at a time when its
cutting down of uprocting is authorises only by virtue of section
198(6)(a),
it shall be the duty of the owner of the land to plant anather trec of an appropriate
size and species at the same place as soon as he reasonably can,

{2) ‘The duty imposed by subscction (1) docs not apply to an owner if on
application by him the local planning authority dispense wth it.

(3) In respect of trees in a woodland it shall be sufficient for the purposes of this
scction to replace the trees removed, uprooted or destroyed by planting the same
number of trees—

(a) on or near the land on which the trees removed, uprooted or destrayed

stood, or
(b} on such other land as may be agreed between the local planning
authority and the owner of the land,

and in such places as may be designated by the local planning authority.

{4) In relation to any tree planted pursuant to this section, the relevant tree
preservation order shall apply as it applied to the original tree.

(5) The duty imposed by subsection (1) on the owner of any land shall attach
to the person who is from time to time the owner of the land.

NOTES

Tree preservation order. Cf the note 103 198 ante.

Destroyed. Cfthe note “Wilful destruction’ to s 198 ante.

It shall be the duty, etc. The duty imposed by sub-s (1) above may only be enforced as provided
by s 207 post and noe otherwise; see 3 207(5) post. See, further, as to appeals againat a notice under
that section, 3 2B post, and 21 to the exccution and cost of works required by such a noice, 1 209

lIml.'.oc:nl planning authority. Cf the note ta s 197 ante; see also the sccond paragraph of the note to
s 194 ane,

The functions of a local planning authority by virtue of this section, 5o far as they are functions of 2
National I'ark authority by vicue of + 4A ante, are exercisable as respects any area which is or is
inchaded ins an area for which there is 3 district couil, conc ly with the Nacional Park Authority,
by that council; see s 4A(4) amte.

Housing action trusts. See the note (o0 3 55 ante.

Urban development corporstions; Crown land; contributions by local suthorities, ete;
rights of entry. Sce the notesto 3 197 ante.

Defnitions. For "trec preservation order”, sec s 198(1), (2) ante; for “land™ and “owncr”, sce
3 36{1) pust.

TOWN AND COUNTRY PLANNING ACT 1990 5 208 mny

207 Enforcement of duties as to replacement of trees

(1) 1€it appears to the local planning authority that—
{2) the provisions of scction 200, or ' }
(b) any conditions of a consent given under a tree preservation order which
require the replacement of trees,
are not complied with in the case of any tree or trees, that authority may serve on
the owner of the land a notice requiring him, within such penied 25 may be
specified in che notice, to plant a trec or trees of such size and specics as may be so
specified.
{2) A notice under subsection (1) may only be served within four years from
the date of the alleged failure to comply with those provisions or conditions.
{(3) A notice under subsection (1) shalt specify a period at the end of which it
is to take effect.
{4) The specified period shall be a period of not less than twenty-eight days
beginning with the date of service of the notice.|
(5) The duty imposed by section 206(1) may only be enforced as provided by
this section and not otherwise,

NOTES

Sub-ss (3), (4) were substituted by the Planning am) Compensation Act 1991, 2){1).

Locsl planning authority. Cl the note to s 197 ante; sce ahvo the second paragraph of the note
s 198 ame.

The functions of a local planning authority by virtue of this section, so far as they are functions ofa
Nations! Park authority by virtue of s 4A ante, arc exerciuble at respects any area which is or is
included in an area for which there is a district council, concurrently with the National ark Authonty,
by that council; see s 4A(4) anve.

Tree preservation order. Cfthe note to s 198 ante,

May serve . . . notice. As to service of notice, see 3 329 post, As o appeals ta the Secretary of
State against a notice under this section, scc 208 post, and ax o further appeal to the High Court, see
1289 post. For provisions as o the exccution and cost of works required by a notice under this
section, sce § 209 post. As to rights of entry for the purpose of detenmining whethcr 3 notice under
this section should be served on the owner of the landl, sce ss 21413-2141) post.

The duty imposed b{ 1 213(1} post (trees in conservation arcas) may be enforced as provided under
this section, and not otherwise; see s 213(3) post.

Housing action trusts. Sce the note to 55 ante.

Urban development corporations; Crown land; contributions by lacal authorities, etc;
rights of entry. Sce the notes to s 197 aute. ) .

Definitions. For “iree prescrvation order™, see s 194(1), (2} ante; for “laml” and “owner”, see

3 336(1) post.

208 Appeals against s 207 notices

(1) A person on whom a notice under section 207{1) is Iscrvcd may appeal to
the Secretary of State against the notice on any of the following grounds—

(a) that the provisions of scction 206 or, as the case may be, the counditions
mentioned in scetion 207(1)(b) are not applicable or have been complied
with;

[(aa) that in all che circumstances of the case the duty imposed by section
206(1) should be dispenscd with in relation to any trec;]

(b) that the requirements of the notice are unrcaso_nablc in respect of the
period or the size or specics of trees specified in it; o

{c} that the planting of a trec or trees in accordance with the notice is not
required in the intcrests of amenity or would be contrary to the practice
of good forestry: ,

(d) that the place on which the tree is or trecs are required to be planted is
unsuitable for that purpose.
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222 Planning permission not needed for advertisements complying with
regulations
Where the display of advertisements in accordance with regulations made under
section 220 involves development of land—

{a} planning permission for that development shall be deemcd to be granted

by virtue of this section, and
(b) no application shall be necessary for that development under Part 1.

MNOTES

Part I11. I ss 55~-1068 ante, Schs 3-9 post.

Further provisiona. Cf the note to s 220 ante.

Housing action trusts. Sce the note to 1 55 ante,

Crown land; contributlons by local suthorities, stc. See the notes to s 197 aee.

Rights of entry. Sec the note to 3 220 ante.

Land of local planaing suthorities, stc. See the note (o3 198 ante.

Expentes; minerals. Sec 15 314, 315 and Sch 16, Pt 1 post.

Definitions. For “developmicnt™, see 555 ante; for “advertiseniene”, “lad"” and “plauning
pernnission™, see s 336(1) post.

Repayment of expense of removing prohibited advertisements
223 Repayment of expense of removing prohibited advertisements

(1) Where, for the purpose of complying with any regulations made under
section 220, works are carned out by any person—

(a) for removing an advertiscment which was being displayed on 1 August

1948; or o
(b) for discontinuing the use for the display of advertisements of a site used

for that purpose on that datc,

that person shall, on a claim made to the local planning authority within such time
and in such manner as may be prescribed, be entitled to recover from that authority
compensation in respect of any expenseg, reasonably incurred by him in carrying
out those works. '

(2) Except in so far as may be otherwise provided by any regulations made
under this Act, any questions of disputed compensation under this section shall be
teferred to and determined by the Lands Tribunal.

(3) In relation to the determination of any such question, the provisions of
sections 2 and 4 of the Land Compensation Act 1961 shall apply subject to any
necessary modifications and to the provisions of any tegulations made under this

Act.

NOTES

1 August 1948, Ic the date on which the Town and Country Planning (Control of Advertisements}
Regulations 1948, S1 19487161 Yrevoked), came into force.

Local planning suthority. Cf the note to s 220 ante. As to the approptiate local planning
authority for the purposes of claims for payment of compensation under this section sce 3 1(5) ante
and Sch © paras 16, 21 post.

Within such time snd in such manner as may be prescribed. le prescribed by regulations;
see s 336{1) post. Sce the Town and Count Planning (Control of Advernisements) Regulations
1992, Si 19927666, as amended s noted to s ante {made for the purposcs of sub-1 (1) above).

Compensation. C{ the note to 5 203 anie, .

Lands Tribunsl. Sce the note to s 109 ante,

Crown land; contributions by local suthorities, etc. Sce the notes to 3 197 ante.

Rights of entry. Sec the note to 3 220 ante.
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Expenses; minerals, Scess 314, M5 and Sch 16, ek post,
Definitions. For “advertiscient”, “preseribed” and “use”, see s 330 1) post,
Land Compensation Act 1961, 33 2, 4. See Vol 9, title Compulsary Acquisition.

Enforcement of control over advertisemeits

224 Enforcement of control as to advertisements

(1} Regulations under section 220 may make provision for enabling the local
planning authority to requirc—

{a) the removal of any advertisement which is displayed in contravention
of the regulations, or .

{b} the discontinuance of the use for the display of advertisements of any
site which is being so used in contravention of the regulations.

{2) For that purpose the regulations may apply any of the provisions of Part Vil
with respect to enforcement notices or the provisions of scction 180, subject to
such adaptations and modifications as may be specified in the regulations.

(3) Without prejudice to any provisions included in such regulations by virtue
of subsection (1) or (2), if any person displays an advertisement in contravention
of the regulations he shall be guilty of an offence and liable on summary conviction
to 2 fine of such amount as may be prescribed, not exceeding lfvcl 3 on the
standard scale and, in the case of a continuing offence, [one-tenth of tevel 3 on the
standard scale] for each day during which the offence continues after conviction.

(4) Without prejudice to the generality of subscction (3), a person shall be
deemed to display an advertisement for the purposes of that subsection if—

{a) lic is the owner or occupier of the Jand on which the advertisement is
displayed; or

(b) the advertiscment gives publicity 1o his goods, trade, business or other
concers.

{5} A person shall not be guilty of an offence under subsection (3) by reason
only—

{3) ofhisbeingthe owner or occupier of the Jand on which an advertisciment
is displayed, or ) o
(b} of his goods, trade, business or other concerns being given publicity by
the advertiscinent,
if he proves that it was displayed without his knowledge or consent.

NOTES

The words in square brackets in sub-s (3) were substituted by the Planning and Compensation Act
1991, 5 32, Sch 7 paras 8, 34,

Genersl Note. As to the construction of this section and the regulations under s 220 ance relating
to it sec Porter v Honey [198B] 2 All ER 449, [1988] 1 WLIL 1420 (cstate agents boards). Sec also
McDonald v Howard Cook Advertising Lid [1971] 3 All ER 1243, [1472] 1 WLIR Wb

Sub-s (1): Local planning suthority. Cf the note to s 220 ante. Dy s 5(2). (3) ante, for the

urposes of this section the Broads Autharity is the sole district planning authority for the Uroads. By
s 1{5) ante and Sch 1 parass 14, 21 post, outside Greater Londan the functions of local planning
authorities under this section are excrcisable by districe planning authorities.

Sub-s {2): Part VIL le s 171A-196C ante; see, in particular, ss 172-182 ante,

Sub-1 (3): If any person, etc. As to oflences by corporations sec s 331 post,

Summary conviction; standard scale. Sce the notes o 3 65 ante. .

Sub-s (5): Knowledge or consent. The words “knowledge or consent " in sub-s (5) ahove arc
t0 be construed disjunctively; sce Mertun LBC v Edwionds (1994) 157 JP 1129, and Wyrembe LCr
Michacl Shanley Group Lid (1994) 67 P & CR 374.

Purthar provisions. Cfthe note to £ 220 ante.

Housing sction trusts. Sce the note to 3 55 ante. .

Urban development corporations; Crown land; contributions by local authorities, etc.

See the notes to s 197 aate.
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decision, he is sufticiently infornied as to the matters to which the

objection relates; or
(b) in‘a case where a further statement has been required, it is not submitted

within the specified period,

the appropriate Minister may make 3 final decision without further investigation
as to those matrers,

{6) Subject 1o subsections {4) and (5), before making a final decision the
appropriate Minister shall give the objector an opportunity of appearing before,
and being heard by, a person appointed for the purpose by the appropnate

Minister.

(7) Ifthe objector takes that opportunity, the appropriate Minister shall give an
opportunity of appearing and being heard on the same oceasion to the statutory
undertakers, local authority or Minister on whose representation the order is
proposed to be made, and to any other penons to whom it appears to lim to be

expedient to give such an opportunity.

{8) Notwithstanding anything in the previous provisions of this section, if it
appears to the appropriate Minister that the matters to which the objection relates
are such as to require investigation by public local inquiry before he makes a final
decision, he shall cause such an inquiry to be held.

(9) Where the appropriate Minister detennines to cause such an inquiry to be
held, any of the requirements of subscetions (3) to (7) to which effect has not been
given at the time of that determination shall be dispensed with.

(10} In this section any reference to making a final decision in relation to an
order is a reference to deciding whether to make the order or what modification

(if any) ought to be made. n

(11} In the application of this scction to an order under section 275, any
reference to the appropriate Minister shall be construed as a reference to the
Secretary of State and the appropriate Minister.

F ol

NOTES

Sub-3 (1): Statement . . . of the grounds of the objection. What is required is "“no more than
a fair statement of all the matters” on which the objector relies; cf Estate and Trust Agencies (1927) Lid
v Singapore Improvement Trust [1937] AC 898 a¢ 915, [1937] 3 Al ER 324 at 331, PC.

Writing. See the note *"Written” to s 12 ante.

Sub-3 (3): Modification. It seems clear that the power to make modifications may be utilised to
cure a begal defeat; of Minister of Healih v R, ex p Yaffe 1931} AC 494, [1931] Al ER Rep 343, HL,
Re Bownnan, South Shields (Thomas Street) Clearance Order 1931 [1932] 2 KB 621, [1932] All ER Rep
257, .

Before he makes n final decision. See abo as to local inquiries, sub-s () above; as to costs where
o bocal inguiry is held, see s 322 post; and as ta procedure, see 5 323 post.

Sub-s (8): Public local inquiry. The wo "Eublic" in this context scems to confer on every
member of the public locus standi to bring before the inquiry any relcvant mattens, including matters
affecting the interests of the public in general or the public living in the neighbourhood in particular;
see Lacal Goverinent Board v Ariidge 11915] AC 120 ac 147, 148, {1914-15] All ER Rep 1 at |1 per
Lord Mowlton: but see atso ibid, at 143 and 15 reypectively, per Lord Panuoor (upon the Housing
and Town Planning Act 1909, 5 17 (repealed)). See further s 320 post.

Sub-s (11): Secretary of State. See the note 105 2 ante.

Applications, See the notes to 1 271 and 273 ante; and sec akso the Civil Aviation Act 1982, 5 51,
Sch 11), paras 4, 8, Vol 4, ritle Aviation.

Expentes; minerals. Sce ss 314, 315 and Sch 16, Pt | post,

Definitions. For “statutory underaken”, sec 5 262(1), (3)(5). (6)(a), (7a} ante; for “the
appropriate Minister” and “the Secretary of State and the appropriate Minister”, sce & 265 ante {and
note sub-5 (1 1) above); for “local authonty” and “"Miniser”, sec s 336{1) post.

-
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Compensation
‘/279 Right to compensation in respect of certain decisions and orders

(1) Statutory undertakers shall, subject to the following provisions of this Part,
be entitled to compensation from the local planning authoricy---

(a) in respect of any decision made in accordance with section 266 by
which planning permission 1o develop operational land of those
undertakers is refused or is granted subject to condiuians where—

() planning permission for that development would have been granted
by a development order but for a dircction given under such an
order that planning permission so granted should not apply to the
development; and

{ii) it is not development which has received specific parliamentary
approval (within the meaning of section 264(0)):

{b) in respect of any order under section Y7, as maodificd by section 209, by
which planning permission which was granted on the application of
those undertakers for the development of any such land is revoked or
modified,

(2) Where by virtue of section 271—

(a) any right vested in or belonging to statutory wndertakers is extinguished;
ot

(b) any requircment is imposed on statutory undertakers,

those undertakers shall be eatitled to compensation from the acquiring or
appropriating authority at whose instance the rdght was extinguished or the
requirement imposed.

(3} Where by virtue of section 272—

(a) any right vested in or belonging to an operator of a telecommunications
code system is extinguished; or

{b) any requirement is imposed on such an operator,

the operator shall be entitled to compensation from the acquiring or appropriating
authority at whose instance the right was extinguished or the requircmient imposed.

(4} Where—
{a) works are carried out for the removal or re-siting of statutory undertakers’
apparatus; and
(b) the undertakers have the right to carry out those works by virtue of
section 273 or an order of Ministers under that section,
the undertskers shall be entitled to compensation from the acquiring or
appropriating authority.
(5) Subsection (1) shall not apply in respect of a decision or order if—
{a) it relates to land acquired by the statutory undertakers after 7th January
1947; and
(b) the Secretary of State and the appropriate Minister include in the
decision or order a direction that subsection (1) shall not apply to it.

(6) The Sccretary of State and the appropriate Minister may only give 2
direction under subsection (5) if they arc satisfied, having regard to the natre,
situation and existing development of the land and of any neighbouring land, and
to any other matenal considerations, that it is unreasonable that compensation
should be recovered in respect of the decision or order in guestion.

For the purposes of this section the conditions referred to in sections 91 and
92 shall be disregarded.
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NOTES

Sub-s (1}: Subject 10 the following provisions of this Part. le 5200 post (measure of
compensation); s 21 post {exclusion of s 2680 a1 option of watutory undertaken); s 242 {procedure
lor assessing compeasation); and s 283 post (exclusion of sub-1 (1), (5), (6) above in relation to display
of advrl';unncnls on operational land). .

Local planning authority. A1 to local planning authorities, sco s 1(1)—(3) ante. By s 1{5), (6) ante
and Sch 1, paras 18, 21, Sch 1A, paras 3, 10 post, in England cuwside er):a(u)r Londorl ans.i )i;(\‘)falcs.
the loval planning auchoriry by whom compenation is 60 be paid under sub-s (1)(2) above to statutory
undermakers is the authority who referred the application for planning permisiion to the Secretary of
State and the appropiate Minister, or from whase decision the appeal was made to then or who
served the enforcement notice appealed against, as the case may be.

Drevelop operational land. Sce the note “Operational land™ to 1 266 ante.

Sub-s (2): Compensation. As 10 the paynient of expenses incurred by any government
deparsment {including the Scerctary of State) in the payment of compensation under sub-s (2) above
see 1 31 1{2)(b) post. ’

Sub-s (3): Operator; telscommunications code system. See the corresponding note w0 5 236
ante,

Sub-s (5): 7th January 1947. le the day on which the Ditl & Nanni
Aty ry ¥ or the Town and Country Planning

Secretary of State. See the note to s 2 ante.

Airports, #1c. Scc the note to 5 117 ante.

Applications. Sce the notes to s 271 and 273 ante,

Advertisernents. Sec the note to s 266 ante,

Comp ion in resj of ini ! workings. For special provisions as to compensatic
cemain ciecwnstances where an order under 3 47 ante Jifics planning for developinent
consisting of the winning and working of minerls o involving the depositing of mineral wasie or an
order is made under Sch 9, para 1, 3, 5 or 6 poxt with respect 1o such winning and working or
depositing, secs 116 ante.

Rights of entry. Sec 1 324(5), 325 post.

Expenses; minerals. Sce 15 314, 115 and Sch 16, Pus 1, H post.

De‘fmiuom. For “'develop™ and “development™, sec 1 55 antc and s 336(1) pout; for “development
onder , sec 859 ante; for “sawtory uedertaken®, see 3 262(1), (3}-(5). (6)(@), (Mia) ante; for
“vperational land™, see 1 263 ante; for *'the appropriate Minister™ and “the Secretary of State and the
appropriate Minister”, sec 3 265 ante; for “acquinng authority”, "land” and **planning penmission™
see s 136{1) post. ’

‘/ 280 Measure of compensation to statutory undertakers, etc

(1) Where statutory undertakers are entitled to compensation—

(2) as mentioned in subsection (1), (2) or (4) of section 279;

(b) under the provisions of section®115 in respect of an order made under
section 102 or paragraph 1, 3, 5 or 6 of Schedule 9, as modificd by
section 270; or

(c} in respect of 2 compulsory acquisition of land which has been acquired
by those undertakers for the purposes of their undertaking, where the
fist-mentioned acquisition is effected under a compulbsory purchase
order confirmed or made without the appropriate Minister’s certificate,

or the operator of a telecommunications code system is entitled to compensation
as mentioned in section 279(3), the amount of the compensation shall (subject to
section 281) be an amount calculated in accordance with this section.

(2) Subject 1o subsections {4) to (6), that amount shall be the aggregate of—

(3) the amount of any expenditure reasonably incurred in acquiring land,
providing apparatus, erecting buildings or doing work for the purpose
of any adjustment of the carrying on of the undertaking or, as the case
may be, the running of the telecommunications code system rendered
necessary by the proceeding giving rise to compensation (a *‘business
adjustment”);

(b) the appropriate amount for loss of profits; and

(¢) where the compensation is under section 279(2) or (3), and is in respect

of the impesition of a requirement to remove apparatus, the amount of

sl R Y ks i i e B e e e
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any expenditure reasonably incurred by the statutory undenakers or, as
the case may be, the operator in complying with the requicement,
reduced by the value afier removal of the apparatus removed.

(3} In subsection (2) “the appropriate amount for Joss of profits” means—
(3) where a business adjustment is made, the aggregate of —

(i) the estimated amount of any decrease in net receipts from the
carrying on of the undertaking or, as the case may be, the unning
of the telecommunications code system pending the adjustment, in
so far as the decrease is directly attributable to the proceeding
giving rise to compensation; and

(i) such amount as appears reasonable compensation for any ¢stimated
decrease in net receipts from the carrying on of the undertaking or,
as the case may be, the running of the telecommunications code
system in the period after the adjustment has been completed, in
5o far as the decrease is directy attributable to the adjustment;

(b) where no business adjustment is made, such amount as appears
reasonable compensation for any estimated decrease in net receipts from
the carrying on of the undertaking or, as the case may be, the running
of the telecommunications code system which is directly actributable 1o
the proceeding giving rise to compensation.

(4) Where a business adjustment is made, the aggregate amount mentioned in
subsection (2) shall be reduced by such amount (if any) as appears to the Lands
Tribunal to be appropniate to offset—

{a) the estimated value of any property (whether moveable or immoveable)
belonging to the stacutory undertakers or the operator and used for the
carrying on of their undertaking or, as the case may be, the running of
the telecommunications code system, which in consequence of the
adjustment ceases to be so used, in so far as the value of the property has
not been taken into account under paragraph (c) of that subsection; and
the estimated amount of any increase in net receipts from the carrying
on of the undertaking or the running of the telecommunications code
system in the period after the adjustment has been completed, in so far
a3 that amount has not been taken into account in detenmining the
amount mentioned in paragraph (b) of that subsection and is directly
attributable to the adjustment.

(5) Where a business adjustment is made the aggregate amount mentioned in
subsection (2) shall be further reduced by any amount which appears to the Lands
Tribunal to be appropriate, having regard to any increase in the capital value of
immoveable property belonging to the statutory undertakers or the operator which
is directly atributable to the adjustment, allowance being made for any reduction

made under subsection (4)(b).
(6) Where—
(a) the compensation is under section 279{4); and
(b} the acquiring or appropriating authority carry out the works,
then, in addition to any reduction filling to be made under subsection (4) or (3).
the aggregate amount mentioned in subsection (2) shall be reduced by the actual
cost to the authority of carrying out the works.
(7) References in this section to a decrease in net receipts shall be construed as
references—
{a) to the amount by which a balance of reccipts over cxpenditure is
decreased;

o

—
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{b) to the amount by which a balance of expenditure over receipts is
increased; or

(c) where a balance of receipts over expenditure is converted into a balance
of expenditure over receipts, to the aggregate of the two balances;

and references to an increase in net receipts shall be construed accordingly.

(8) In this section—
“proceeding giving rise to compensation” means—

{3) except in relation to compensation under section 279(4), the
particular action (that is to say, the decision, order, extinguishment
of a right, impusition of a requirement or acquisition) in respect of
which compensation falls to be assessed, as distinct from any
development or project in connection with which that action may
have been taken;

(b) inrelation to compensation under section 279(4), the circumstances
making it necessary for the apparatus in question to be removed or
re-sited;

“the appropriate Minister’s cenificate” means such a certificate as is
mentioned in section 16 of or paragraph 3 of Schedule 3 to the
Acquisition of Land Act 1981.

NOTES
Sub-s (1): Operator; telecommunications code system. See the corresponding note to 5 236

anie.
Compenaation shall . . . be an amount, sic. Sec also, in addition to s 28} and 282 post

{procedure for asscssing compensation).

Sub-s (2): Carrying on of the undertaking. For the Q’n oses of this Act anything done by any
of the Boards established by the Transport Act 1962, 5 1, Vol 36, ntle Railways, inland Waterways
and Pipelines, in the exercise of the powers mentioned in s 86(1) of that Act does not constitute the
carrying on by the Board of their statutory undertaking; see s 86(1), (8) of the 1962 Act, in the same
title, as read with the Planning (Consequential Provisions) Act 1990, 3 2 post.

Sub-s (4): Lands Tribunal. Sce the note to 3 109 ante. The Lands Tribunal has junisdiction here
by vinue of s 282(1) post.

Applications. See the notes 1035 271 and 273 ante.

By the Local Government, Planning and Land Act 1980, 3 144, Sch 28, paras 14(6), 16(8) ante, this
section aned 3 282 post are applied in relation to urbapdevelopment corporations.

Sub-ss (25}, (7). (8) above are applied with moedifications by the Civil Aviation Act 1982, 3 51(2),
(5), Vol 4, title Aviation, as am the Planning (Consequential Provisions) Act 1990, s 4, 5ch 2,

ara 55(2 .
g By ll(lc)l?lrusing Act LYY, s 78(2Ha), Sch 10, Pe1l, paras 12(6), 14(8), Vol 21, title Housing, his
section and s 2R2 are applied in relation to howsing action trusts.

By the Leaschold Reform, Housing and Urban Development Act 1993, 5 169(1), (3}, Sch 20, Pt 1L,
paras 12{6), 14{t8) post, this section, and s 282 post are applied in relation to the Urban flegeneration

Agency.
C

p ion in respect of mineral workings. Cf the note 10 5 279 ante.

Rights of entry. Scc ss 324(5), 325 gou

Expenses; minerals. Sce ss 314, 315 and Sch 16, P [, I post.

Definitions. For ** y undertakers™, see s 262(1), (3}~(5), (6)(a), (7){(a) ante; for “building",
“compulsory acquisition™ and “land", s¢e s 336(1) post.

Acquisition of Land Act 1981, 5 16, Sch 3, para 3. Sce Vol 9, tide Compulsory Acquisicion.

/ 281 Exclusion of s 280 at option of statutory undertakers

(1) Where statutory undertakers are entitied to compensation in respect of such
a compulsory acquisition as is mentioned in section 280(1)(c), the statutory
undertakers may by notice in writing under this section elect that the compensation
shall be ascertained in accordance with the enactments (other than rule (5) of the
rules set out in section 5 of the Land Compensation Act 1961) which would be

applicable apart from section 280.
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(2) If the statutory undertakers so clect the compensation shall be ascertained
accordingly.

{3) An clection under this scction may be made either in respeet of the whole
of the land comptised in the compulsory acquisition in question or in respect of
part of that land.

{4} Any notice under this section shall be given to the acquiring authority
bcforp the end of the peried of two months from the date of service of notice to
treat in respect of the interest of the statutory undertakers.

NOTES

Notice. As to service of notice, see s 329 post.

Writing. Sce the note *Written™ to s 12 ante.

Months. See the note to 5 94 ante.

Applications. See the note to s 271 ante.

Expentes; minerals, Sec ss 314, 315 and Sch 16, I ] pust,

Definitions. For “statutory undertakers”, see s 262(1), (B)~{5). {6){a). (7)(a) ante; for “acquiring
authority”, “compulsory acquisition™, *enactment™ and “land™, see s 336(1} post.

Land Compensation Act 1961, 5 5. Sce Vol 9, titie Compulsory Acquisition.

/ 282 Procedure for assessing compensation

(1) Where the aniount of any such compensation as is mentioned in subsection
(1) (_)fsection 280 falls to be ascertained in accordance with the provisions of that
scction, the compensation shall, in defaul of agreement, be assessed by the Lands
Tribunal, if apart from this section it would not fall to be so assessed.

(2) For the purposes of any proceedings arising before the Lands Tribunal in
respect of-compcnsation falling to be ascertained as mentioned in subsection (1),
the provisions of sections 2 and 4 of the Land Compensation Act 1961 shall apply
as they apply to proceedings on a question referred to the Tribunal under section
1 of that Act, but with the substitution in section 4 of that Act, for references to
the acquiring authority, of references to the person fram whom the compensation
is claimed.

NOTES
Lands Tribunal. Sce the note to s 109 ante,
Applications. See the notes to 55 271 and 280 ante.
Expenses; mineruls. Sce s 314, 315 and Sch 16, Pt post.
Definitions. For “acquiring authority™, sce s 336(1) post.
Land Compensation Act 1961, ss 1, 2, 4. Sce Vol 9, tide Cumpubsory Acquisition,

Advertisements
283 Display of advertisements on operational land

Sections 266 to 270 and 279(1), (5) and {6) do not apply in relation to the display
of advertisements on operational land of statutory undertakers.

NOTES

Stetutory undertskers who are Jocs! planning authorities. As to the application of this section
1o such undertakers, see s 316A pos.

Expenses; minsrals, Sec s m 315 and Sch 16, Pt | post.

Dafinitions. For “satutory undertaken™, see s 262(1), (3)=(5), (6)(a). (?}(a} ante; for “'operational
land’™", see s 263 ante,




Appendix 11

LegCo Panel on Planning, Lands and Works
Issues raised by Councillors of Heung Yee Kuk on 10 June 2003

Purpose

At a meeting between Members of the LegCo and Heung Yee
Kuk (HYK) on 10 June 2003, HYK Councillors raised the issue of
compensation relating to planning restrictions and requested the
Administration to provide a response. This paper sets out the
Administration’s response on the issue.

The Administration’s response

2. The existing Town Planning Ordinance has no provision for
compensation for diminution of development rights due to planning
actions except in the case of resumption under the Lands Resumption
Ordinance. The present system has been operating in Hong Kong for
many years and is in line with the common law principle. Itisaso a
system generally adopted in other common law jurisdictions, such as
Canada, Australiaand New Zealand.

3. The issue of compensation relating to planning action had been
considered in detail by the Special Committee on Compensation and
Betterment (SCCB)* in 1992. The SCCB recommended that the best
approach would be to build on the existing system of providing no
compensation for partial loss of development rights due to planning
actions but improve the planning process such that adequate
consideration of private rights as well as the public interest could be
ensured.

3. Under the existing Town Planning Ordinance, the affected land
owners are alowed to raise objections to zoning restrictions on statutory
plans. All objections raised would be thoroughly considered by the
Town Planning Board under the provisions of the Ordinance. The Town
Planning Board would take into account all public interests and strike a
proper balance between public interests and private property right in the
plan-making process.

! The SSCB was set up in July 1991 to consider and make recommendations on the complex issues of
compensation and betterment. It was chaired by Mr. John Todd and comprised members from the
legal, surveying, banking and accounting fields.



4. In the light of SCCB’s recommendation, we have also included
various proposals in the Town Planning (Amendment) Bill 2003 to
enhance the openness and fairness of the plan-making process. In
particular, we have expressly allowed for application for amendment of
plans which will provide an opportunity for the land owner to submit
their case to the Town Planning Board for consideration to address
possible planning blight.  Further, the applicant is entitled to be heard by
the Board.

Housing, Planning and Lands Bureau
September 2003
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Appendix IV

Press Releases
LCQ3: Outline Zoning Plans
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Following is a question by the Hon Abraham Shek
and a reply by the Secretary for Housing, Planning
and Lands, Mr Michael Suen, iIn the Legislative
Council today (April 25):

Question:

It has been learnt that from time to time since
2005, various forms of building height restrictions
and plot ratio reduction have been introduced to
approved Outline Zoning Plans. In this connection,
will the Government inform this Council of:

(a) the policy objective of introducing the above
building height restrictions and plot ratio
reduction; and

(b) the districts and private sites to which such
restrictions and reduction have been introduced since
2005, as well as the estimated loss of revenue and of
the value of land because of such restrictions and
reduction?

Reply:
Madam President,

Planning iIs an on-going process. The Outline
Zoning Plans (0ZPs) made pursuant to the Town
Planning Ordinance (the Ordinance), which set out the
development parameters and land use planning of
individual areas, are reviewed and updated from time
to time to meet changing social and economic needs.
All OZPs, and the updated versions thereof, are
approved by the Chief Executive iIn Council.

My reply to the two-part question is as follows:

(a) It is a well-established practice of the Town
Planning Board (the Board) to stipulate development
restrictions to provide open, clear and unambiguous
development parameters for compliance by relevant
parties. In general, restrictions on plot ratio are
stipulated to demarcate areas of different
development intensities. This Is to make sure that
the local infrastructure, environmental and traffic
capacities can cater for the demand arising from the

http://www.info.gov.hk/gia/general/200704/25/P200704250131 _print.htm 2007/5/18
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development intensities. Building height restrictions
are stipulated to protect important ridgelines, views
to the harbour and other valuable attributes of our
landscape; to preserve the special character of some
neighbourhoods; and to achieve compatibility with the
surrounding developments and natural setting.

(b) Since January 2005, amendments to 15 0ZPs for
imposing or updating plot ratio, gross floor area or
building height restrictions have been gazetted under
the Ordinance. Seven of these 0ZPs have been approved
by the Chief Executive in Council. These 15 0ZPs
cover 10 districts namely Eastern District, Southern
District, Wan Chai, Kowloon City, Kwun Tong, Sham
Shui Po, Kwair Tsing, Tsuen Wan, Northern District and
Yuen Long.

In general, developments already completed or
approved will not be affected by the new development
restrictions. However, when an existing building is
to be redeveloped, the redevelopment would be subject
to the new development restrictions, or the bulk and
height of the existing building, whichever is the
greater.

While 1t 1s generally true that lower
development intensity would mean less revenue, lower
development intensity could avoid excessive
developments in densely populated and congested
areas, thus allowing public benefits not quantifiable
in monetary terms to be gained. Lower development
intensity also improves our quality of living and it
responds to the community calls for better building
layouts and more open space.

Ends/Wednesday, April 25, 2007
Issued at HKT 12:54
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