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RFEABIEREZE e _EELFIMFEREE
Report of the Independent Police Complaints Council 2007

DR LUI MING-WAH: Madam President, on behalf of the Independent Police
Complaints Council (IPCC), may I present the Report of IPCC 2007.

In 2007, IPCC reviewed and endorsed a total of 2 509 complaint cases
involving 4 341 allegations, an increase of 18.7% and 23.4% respectively over
the previous year. The three most common allegations were "Neglect of Duty"
(with 1 551 counts), "Misconduct/Improper Manner/Offensive Language" (with
1 539 counts) and "Assault" (with 587 counts). Allegations in these three
categories accounted for 84.7% of all allegations made. Of the 4 341
allegations the investigation results of which were endorsed, 36 were classified

s "Substantiated", 64 were "Substantiated Other Than Reported", five were
"Not Fully Substantiated", 769 were "Unsubstantiated", 160 were "False", 148
were "No Fault", one were "Curtailed". In addition, 722 were not pursuable
and 1 510 allegations were voluntarily withdrawn by the complainants. The
remaining 926 allegations of minor nature were "Informally Resolved". The
substantiation rate in relation to the 1 182 fully investigated allegations in 2007
was 8.9%.
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In 2007, IPCC raised over 1 000 queries or suggestions on the Complaints
Against Police Office's (CAPO) investigation reports, asking for clarifications or
questioning the investigation results. Subsequently, CAPO had changed the
results of investigation in respect of 82 allegations. Arising from the results of
investigation of the substantiated allegations endorsed by IPCC last year,
criminal proceedings, disciplinary proceedings or other forms of internal actions
were taken against 91 police officers. The Council also raised a number of
suggestions with the Force with a view to improving police practices and
procedures.

Madam President, the Government introduced the IPCC Bill into the
Legislative Council in July last year. IPCC has closely followed the progress of
the legislative exercise and put forward its views on the Bill at the Bills
Committee meetings. This Council will resume the Second Reading debate on
the Bill next week. On becoming a statutory organization, [IPCC will continue
to independently discharge its monitoring function, so as to ensure that CAPO
handles and investigates the complaints made by the public against members of
the Force in a fair and impartial manner.

Thank you.

1
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Report of the Subcommittee to Examine the Implementation in Hong Kong
of Resolutions of the United Nations Security Council in relation to Sanctions

MS MARGARET NG: Madam President, thank you for allowing me to present
the phase 1 and phase 2 reports of the Subcommittee and to address the Council
on the reports.

Background

Since the handover in July 1997, the sanctions resolved by the Security
Council of the United Nations (United Nations sanctions) have been implemented
in Hong Kong by way of regulations made by the Chief Executive under section
3(1) of the United Nations Sanctions Ordinance (the Ordinance). These
sanctions are mainly economic, trade and arms embargoes. Under section 3(5)
of the Ordinance, these regulations are not required to be laid before this
Council, and they are not subject to the positive or negative vetting procedures
that usually apply to subsidiary legislation. The regulations come into effect as
soon as they are gazetted.

In October 2004, the House Committee decided to set up a subcommittee
in order to examine the current arrangement of implementing United Nations
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sanctions in Hong Kong, in particular the constitutional and legal aspects. As
Chairman of the Subcommittee, I would like to highlight the work of the
Subcommittee over the past four years, during which members have exchanged
views extensively with the Administration, including a meeting with the
Secretary for Justice. On the question of constitutionality, we have benefited
from the expert views of Prof Yash GHAI, former Sir Y K PAO Professor of
Public Law at the University of Hong Kong, and the comments provided by the
Hong Kong Bar Association. It was at the request of the Subcommittee that the
Administration has, since October 2004, provided a Legislative Council Brief in
respect of each regulation gazetted under the Ordinance. I shall highlight a few
critical issues that have been considered at length by the Subcommittee.

Constitutional and legal issues

One of the Subcommittee's greatest concerns is that section 3(5) of the
Ordinance may have gone too far in completely divesting the legislature of its
constitutional function and power in scrutinizing, and where necessary,
amending or repealing subsidiary legislation, thereby placing legislative powers
in the hands of the executive government. While noting the separation of
powers as enshrined in the Basic Law, the Administration takes the view that the
Basic Law does not institute a rigid separation of powers. It is suggested that
similar provisions disapplying the positive or negative vetting procedures on
subsidiary legislation are found in some ordinances including the Vocational
Training Council Ordinance and the English Schools Foundation Ordinance.
However, these ordinances are of a totally different nature. The Subcommittee
finds that the regulations made under the Ordinance create new offences, purport
to have serious penal effect and confer vast investigation and enforcement
powers. Normally, subsidiary legislation of such a nature should be subject to
vetting by the legislature. The Administration and some members of the
Subcommittee maintain different views over the constitutionality of the current
implementation arrangement under the Ordinance.

The Subcommittee does not question that the implementation of United
Nations sanctions before and after the handover in 1997 has always been a matter
of foreign affairs over which the imperial or central government has sole
responsibility. However, members do not subscribe to the Administration's
argument that the pre-handover arrangement under which Legislative Council
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had no vetting power has applied in Hong Kong after the handover under the
so-called "doctrine of continuity". The two systems are totally different in that
before the handover, the Orders in Council implementing the United Nations
sanctions took effect in Hong Kong as United Kingdom legislation, whereas after
the handover, regulations are made under the Ordinance as domestic legislation.
Under the Basic Law, this Council is the only organ vested with legislative
power and responsibility.

The Subcommittee is keenly aware of the need for the Hong Kong Special
Administrative Region (SAR) to implement United Nations sanctions in
fulfillment of the Central People's Government's international obligations to the
United Nations. This is why members have attached great importance to the
constitutionality of the current arrangement, as the regulations made under the
Ordinance may be challenged as being legally ineffective if the statutory basis on
which they have been made is unconstitutional. Members' main concern is
whether the current form or legislative approach as provided under the
Ordinance is the proper and most appropriate way to implement United Nations
sanctions. The Subcommittee has conducted a comparative study of four
ordinances whose purpose is to implement various international obligations in the
SAR. It is found that a variety of modalities are adopted. Among them, the
Ordinance is unique in that the regulations made under it are entirely excluded
from the scrutiny of the Legislative Council, whether by way of the positive or
negative vetting procedure.

According to the Administration, the instructions issued by the Ministry of
Foreign Affairs to the Chief Executive request the SAR Government to take
concrete steps to effectively implement the United Nations sanctions in question.
After receiving the instructions, the SAR Government would prepare a draft
regulation under the Ordinance and present it to the Central People's
Government for comments and endorsement. This may suggest a category of
subsidiary legislation which is vetted by the Central People's Government and
has the effect of law in the Hong Kong SAR. The Administration's stance is
that the Ordinance is the predominant method for implementing United Nations
sanctions and that it will only consider other options if the Ordinance is
inappropriate for the sanction in question. However, the Subcommittee has
observed that the instructions issued to the Chief Executive do not prescribe the
specific vehicle to be used. Members take the view that the Administration may
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still consider other legislative options, such as applying or amending existing
ordinances, rather than making regulations under the Ordinance over which the
Legislative Council has surrendered its vetting power.

Another concern of the Subcommittee is whether the regulations made
under the Ordinance are ultra vires of the primary legislation. The term
"sanction" as defined under the Ordinance includes economic, trade and arms
embargoes and other mandatory measures directed against a "place" outside the
People's Republic of China. However, the Subcommittee has observed that at
least seven of the 26 regulations being studied are targeted at persons,
undertakings or entities, and not at a place or territory. Notwithstanding the
Administration's explanation that sanctions against a "place" comprehend the
activities or conduct of individuals or entities in the place, members consider that
the definition of "sanctions" would need to be suitably amended if it is to reflect
such policy intent.

Timeliness of the regulations made under the Ordinance

I shall now turn to the desirability of the current arrangement. Despite
the Administration's emphasis on the need for timely application of United
Nations sanctions in Hong Kong, the Subcommittee has observed long time gaps,
ranging from six months to over one year, between the SAR's receipt of the
instructions from the Ministry of Foreign Affairs and the gazettal of some of the
regulations.  After taking up the matter with the Administration, the
Subcommittee observes that time gaps have become shorter. For example,
since October 2007, the time gap has consistently been less than three months.
Longer time gaps have occurred for regulations which impose sanctions on a new
place.

Use of a model law

The Subcommittee has found that the drafting approach adopted by most of
the 26 regulations under study is similar, with the exception of those dealing with
prohibitions relating to technologies and the transfer of nuclear-related material.
This reinforces the Subcommittee's suggestion that a model law approach be
adopted. This may be done by incorporating into the Ordinance all the
provisions on enforcement powers and other key provisions which generally
apply to all United Nations sanctions; and to set out in a Schedule to the
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Ordinance the targets and subjects of sanctions which may differ on each
occasion. This approach can improve efficiency in the preparation of draft
regulations and in members' scrutiny.

The Administration accepts the rationale behind the Subcommittee's
suggestion but comments that it is difficult to devise "model clauses" under the
Ordinance since the specific details of the sanction measures may vary. It is
also concerned that even longer time may be required for checking the extent to
which new resolutions deviate from the "model clauses". The Administration
has responded to members' concern by endeavouring to expedite the
regulation-making process through more streamlined arrangements and
deploying dedicated officers in the Department of Justice on the subject.

The way forward

In conclusion, the Subcommittee shares the common view that even on the
assumption that the existing arrangement under the Ordinance is constitutional
and consistent with the Basic Law, it is desirable to improve the existing
regulation-making process so as to enhance its transparency, accountability and
compliance with the due process in enacting legislation. One of the suggestions
of the Subcommittee is that the Administration should provide a copy of the draft
regulation to the Panel on Commerce and Industry for comments, if any; and to
take into account such comments when finalizing the draft regulation for onward
submission to the Ministry of Foreign Affairs.

The Administration has reservation on the proposal for fear that adding
further steps would result in delay. Not all members share this view. They
consider that scrutiny by the Legislative Council does not necessarily result in
delay, as evidenced in past urgent scrutiny of legislative proposals. Instead,
input by the Legislative Council would render the legislative process more
accountable and compliant with the due process. The Subcommittee has finally
recommended to put in place a mechanism for scrutiny.

First of all, the Subcommittee has requested the Administration to beef up
the Legislative Council Brief currently provided by the Administration on each
gazetted regulation by providing additional information. This will facilitate
Members' tracking of the reason for using the Ordinance as the vehicle to
implement as specific United Nations sanction, the timeliness in implementing



LEE — 2008F 7B 2 H
LEGISLATIVE COUNCIL — 2 July 2008 41

the sanctions and whether there is any matter which is different from the
provisions on enforcement powers and other key provisions which generally
apply to all United Nations sanctions. The Administration has agreed to
consider the extent to which it can provide such information.

Secondly, the Subcommittee has recommended that a dedicated
subcommittee be set up under the House Committee to deal with regulations
made under the Ordinance. Under this standing arrangement, future
regulations made and gazetted under the Ordinance will be considered by
Members at meetings of the House Committee, and where necessary, the
regulations will be referred to the subcommittee for scrutiny.

In principle, the House Committee has endorsed the Subcommittee's
recommended approach at its meeting on 20 June 2008. The Chairman of the
House Committee has written to the Chief Secretary for Administration relaying
the House Committee's decision to the Administration. The House Committee
has also agreed in principle to set up a dedicated subcommittee, on the
understanding that this will be taken forward by the House Committee in the
coming new term.

Madam President, I would like to take this opportunity to record my
thanks to Prof Yash GHAI who has kindly given us the benefit of his invaluable
views on constitutionality, and to the Hong Kong Bar Association for its
comments. The Subcommittee is also grateful to the government team for their
assistance and patience over the past four years and to the Secretary for Justice
for his personal attention in the subject. Last but not least, we thank the Clerk
of the Subcommittee for her able and untiring support.

Madam President, with these remarks, members of the Subcommittee look

forward to an improved mechanism of dealing with regulations made and
gazetted under the Ordinance. Thank you.
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i EH 3 L8 2.0 9.4 2.8 % 14. 6 42
BLLEE 4.9 30.2 12.6| 1.9| 49.5 45
5 6.5 42.0] 21.4| 2.5 72. 4 44
< il 2 8 7.7 48.3| 18.6| 1.1 75. 7 43
B & E| 14.2| 90.2) 40.1| 3.6 | 148.1 44
B 1.7 10. 6 4.6] 0.7 17. 6 45
NS L8 3.7 16. 9 3.8 % 24. 9 41
Ba&E| 5.4 27.5 8.4 1.2 42.5 43
B 4.6 33.1| 19.1| 28.3] 85.1 54
I ZE 3 Z 3.2 23.4 9.3 4.6 40.5 AT
Ba&Et| 7.8 56.5) 28.4| 32.9] 125.6 52
5 11.6| 79.8/ 33.0] 19.3| 143.7 47
P FH R %5 2 |22 11.2| 53.4| 18.4| 4.7| 87.7 43
B & 22.8| 133.3| 51.4| 24.0 ] 231.4 46
B 7.2 60.4] 10.1| 1.4] 79.0 43
NITE | 5.2 33.2 2.9/ % 41.5 41
B EE| 12,3 93.6/ 13.0| 1.6 | 120.5 42
BE  BE DB 12.6| 51.8/ 19.2] 4.9| 88.6 43
Fe HoAth fR 4 | 2 31.6| 103.3| 31.1] 3.6 169.6 40
R 75 % B &Et| 44.1] 155.1| 50.4| 8.6 258.2 41
_ | 2.8 15. 3 4.1 3.4| 25.7 46
gﬁégiﬁ 2z 8.1 34. 0 8.5/ 3.8] 54.5 43
! Ba&st| 1009 49.4| 12,70 7.2] 80.1 44
I ) 17.3 | 42.1] 35.9| 10.3| 105.6 46
= 2z ] 44.6 | 66.7| 185.9| 61.5| 358.7 52
B &E| 61.9 | 108.9| 221.8| 71.8| 464.3 51
B 1.9 10. 9 3.3 0.8 16. 9 44
HMT% | 0.8 3.0 1.0] 5.0 43
Buwaat| 2.7 13.9 4.3 1.0 21. 9 44
Cil 188.6 | 935.6| 550.3| 200.8 |1 875.3 47
8 &t ZL 225.7 | 774.1| 493.8|126.1 1 619.7 46
B & Et| 414.3 |1 709. 7|1 044. 1] 326.9 |3 495. 0 47
HE oo« HRHERER ARRTRFERTLAMN
FH A HE A7 TR+ 38 5 R R T A B M E B OIS A A -
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z(Z)
2005 4F
HEAE (T A) AT 7 A A
BEMG | R EFET 7 K HI T AEREEL () FF ) HySF T (F
35 DL |35 — 48149 — 60|60 LI_E| /)G |#FE ( NIF)
R o) 14.7| 108.4| 84.1| 23.4| 230.6 48
S B 2z 7.8 | 42.5| 27.9| 6.1 84. 3 46
B &Et| 22.5] 151.0] 112.0] 29.4| 314.8 48
B 16.4| 82.8| 43.9] 9.4 152.5 45
HEANE (& 11.9| 41.4] 21.1| 3.3| 77.7 42
B &E| 28.3 | 124.2) 65.0[ 12.7] 230.2 44
i g 1 2 B 32.3 | 197.0| 103.3| 22.0| 354.6 46
B Z 38.9 | 151.6| 63.2] 8.7| 262.5 42
B &st| 71.1| 348.6| 166.5| 30.7| 617.0 44
5 12.2 94.8] 31.4| 5.8 144.2 45
X8 iz 48.9 | 268.9] 72.6/ 9.4| 399.8 43
B &E| 61.1 | 363.7| 104.0| 15.2| 544.0 43
Ak 5 T1F & | 55 21. 9 74. 4] 101.3| 57.6 | 255.2 53
IS HE | 46.2 | 84.1| 104.1| 35.4| 269.7 48
ANE Bar&Er| 68.0 | 158.5) 205.4| 93.0| 524.9 50
T b 43.0 | 144.3] 57.9| 10.3| 255.4 44
g 58 1.5 5.9 1.9 0.7 10. 0 44
B &E| 44.5| 150.2| 59.8| 10.9 | 265.4 44
A= L AEE) 18. 1 72.3] T6.6| 34.1 | 201.1 51
BIEEKR |& 4.1 14. 1 4.1 0.9 23. 2 43
K E B &E| 22.2| 86.4| 80.6| 35.0| 224.3 50
FER M T A
(i) A #6598 H 29.0 | 94.4| 49.6| 51.8| 224.8 50
FERIE | 2L 51.0| 95.6| 174.6| 66.5| 387.6 52
BT |Ba&st| 79.9| 190.0] 224.2|118.3 | 612.4 51
(i) NS 29.0 94.1| 48.5| 51.5| 223.1 50
ANEE R | 50. 1 85.8| 44.3| 16.8 | 196.9 42
FEE T (B2 &st| 79.0( 179.9] 92.7 68.3 ] 420.0 46
o) 0.8 1.8 1.8/ 0.9 5.3 48
HMWEE |z * 1.0 0.7 =% 2.5 48
B & e .2 2.8 2.5 1.3 7.8 48
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HENE(FA) AT 7 A
I 2 7 B ey EFET 7 K H] T FRFE (/) FF ) HIFE 5 T F
35 LR85 - 48|49 - 6060 LI_F| /NG |FFE ()
st
(i) IS 188.4 | 870.2| 549.8| 215.2 |1 823.6 48
X E | L 210.4 | 705.3| 470.2] 131.4 |1 517.2 46
BT |BEa4aEt]398.8 (1 575.4/1 020. 0] 346.6 [3 340. 8 47
(i) ™~/ | B 188.4 | 869.9| 548.2] 214.7 1 821.2 48
AN FE R | 1L 209.5 | 695.0[ 335.2| 79.4 11 319.3 44
FEfE T |5 &3] 397.9 |1 564. 9| 883.5|294.1 3 140.4 46
HE oo HAMEREA ERAHBRERTLAA -
H A HE AL SR+ R S R AR T AE BN RE R S A A -
2006 4
GENE (T A ) AT ET 7 KA
I 3 7 B ey FEEFET 7 KB T EHFE (/) FF ) HI-F 1 1 F
35 LLF| 85 — 48|49 - 6060 LI_F| /NEF |FFE ( )HEF)
T &, 21.1| 117.2| 81.5| 23.3| 243.1 47
FE S Z _ 9.5 | 51.1] 33.4 7.2 101.2 46
B &Et| 30.6 | 168.4| 114.9| 30.5| 344.3 47
B 17.8 | 82.8| 41.6 7.8 | 149.9 44
HEANE | 14. 1 45.8| 22.2 3.0 85. 1 42
B &Et| 31.9| 128.6| 63.8| 10.8] 235.0 43
| 40.4 | 208.6| 96.0| 20.6 | 365.5 45
ffﬁg%% Z 46.9 | 171.9| 63.2| 10.2 | 292.2 42
B Ba4aE| 87.3| 380.5|159.2| 30.8| 657.7 44
! 15.5 92.3| 30.1 4.4 142.3 44
py=| Z 57.9 | 259.8| 65.1 6.9 | 389.8 42
Ba&E| 73.4] 352.0] 95.3| 11.4| 532.0 42
Ak % TF & | 5B 23.8| 78.7| 96.8| 51.9| 251.2 52
FEIEHE | 48.7| 85.00 97.7| 31.7| 263.1 47
N=t Ba&Et| 72.5 | 163.7|194.5| 83.6 | 514.3 49
B 44.5 | 144.1] 52.7 .8 250.1 43
izﬁ&ﬁ%ﬁ 1.2 5.2 2.1 .6 9.1 45
B B & et | 45.7 | 149.4| 54.7 .4 | 259.2 43
A= d: E A ) 17. 1 74.0| 75.3| 34.4| 200.7 51
BEER | 4.7 13.0f 3.0 0.7 21.5 41
Sl B B EEH] 21.8 87.0| 78.3| 35.1| 222.1 50
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HEANE (TN ) EFHT 7 A
Ve 15 FEEET 7 KB T ERFE (/) FF ) 1S T 1F
35 LU 35— 48|49 - 60160 LI_F| NFF |FFE ( NIF)
JEF i T A
(i) ®EIWNE 33.0 95.1| 52.4| 55.5| 236.0 49
X E | L 54.1 | 105.0| 174.7| 68.7| 402.5 51
BT |BEagit| 87.1 ] 200.1|227.0| 124.2 | 638.4 51
(i) 5B 32.9 95.01 51.2| 55.2 | 234.3 49
AN FE R | L 53. 4 92.4| 42.5| 16.9| 205.2 42
FEE T (BB & 3| 86.3] 187.4| 93.7| 72.1| 439.5 46
B 1.0 1.4 1.2 1.1 4.6 46
HMigE | 0.6 0.8/ 0.5 * 2.4 44
= 1.6 2.2 1.7 1.5 7.0 46
st
(i) 5 IHNF 214. 1| 894.2| 527.4 | 207.7 |1 843.4 47
X E | 237.7 | 737.5] 462.0 | 129.5 |l 566. 8 45
BT |BaaEt|451.8 1 631.7| 989.5 | 337.2 (3 410. 2 46
(i) a8 213.9 | 894.1]525.8|207.2 [1 841.0 47
AN FE R | 1L 237.0 | 724.8]326.2| 76.3 |l 364.2 43
FE (@ T |58 4 & EF | 451.0 |1 618. 8| 852.0 | 283.5 [3 205. 2 45
HE o ox HRMEREA EREFAHBELRTAM -
F A HE A SRR+ B R Ak T RE BN RE B A OIS A A -
2007 4
FHEANE (T A) EFET 7 A
Ve 15 FEEFET 7 KB T ERFE (/) FF ) HISF 5 T (F
35 LR85 - 48|49 — 6060 LI_F| /NEF |FFE ()
o B 16.9 | 123.3] 84.6| 22.2 | 247.0 48
SEE A Z ] 9.8 | 55.3] 32.5/ 6.1 103.8 45
BaaE| 26.7| 178.7| 117.1] 28.3| 350.8 47
B 16. 1 87.2| 40.1| 8.1 151.5 44
HEAE | 13.5 48.5| 22.1| 3.2 87.3 42
B &Et| 29.6 | 135.7| 62.2] 11.3| 238.8 43
| B 34.5 | 223.9| 99.4| 20.8| 378.6 45
%ggﬁ% L 40.9 | 173.8| 69.2| 7.7 291.6 42
B B & et 75.4] 397.7| 168.6| 28.5| 670.2 44
) 13.8 | 97.9| 32.9/ 3.8 148.4 44
X g [°8 50.4 | 275.2| 67.0/ 6.4 399.1 42
Ba&E| 64.3 | 373.0[ 100.0| 10.2| 547.5 43
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HEANE (T A ) AR 7 KA
VY ey TEEFET 7 KB T EHFE (/) FF ) HySF T (F
35 LR85 — 48|49 — 6060 LI_E| /NGF |FFE ( )EF)
Ak %% TAE |5 21.2 | 79.8| 103.0| 50.3| 254.3 52
FIEHE (& 53.5 89.9| 107.7| 32.0| 283.1 47
ANE B &E| 74.6] 169.7| 210.7| 82.3 | 537.4 49
! 37.9 | 152.0/ 58.0/ 7.5]| 255.3 44
izﬁ&ﬁgg L 1.3 6.2 2.4 % 10.3 45
B BaaE| 39.2| 158.1| 60.4] 7.9| 265.6 44
A& A EE) 16. 6 70.7| 77.2| 33.6| 198.0 52
BIEER | 3.9 11.8 3.4/ 1.5 20. 7 43
40 B B EEH| 2005 82.5| 80.6| 35.1| 218.7 51
FEF Ml T A
(i) ®EIWNE 31.1 99.4| 54.1| 53.8 ] 238.5 49
X BE |\ 52.1| 112.6| 189.0| 68.5| 422.2 52
BT |BEa&E| 83.3] 212.0| 243.1|122.4 | 660.7 51
(i) 5B 31. 1 99. 3| 53.4| 53.4| 237.2 49
AN FE R | 2L 51.4 96.8| 44.2| 16.3| 208.6 42
FEE T B &st| 82.5] 196.0] 97.6| 69.7 | 445.8 46
! 0.5 1.5 1.0 0.6 3.6 46
HhEzE |« * 0.7/ 0.5 * 1.7 49
B &5 0.8 2.2 1.5/ 0.8 5.3 47
TGt
(i) IS 188.6 | 935.6| 550.3| 200.8 |1 875.3 47
X E | L 225.7 | 774.1| 493.8| 126.1 |1 619.7 46
BT |BaaiEt| 414.3 1 709. 7|1 044. 1| 326.9 [3 495. 0 47
(i) | 5B 188.6 | 935.4| 549.1]200.1 |1 873.2 47
AN FE R | L 224.9 | 757.8] 344.2| 71.9[1 398.8 43
FEE T B &3] 413.4 |1 693. 2] 893.3| 272.1 3 272.0 46

AR o HRHERRERN . AR BT TLM6
FH AR (2 IR AT » B D 2R w] gE BE AH E AU R EREE S A -

HEREHRERMNEHNET
Contract Staff of Institutions Funded by UGC

8. RXNEE : TH  BIFHLEHMNAE  BELHE -
(—) #BESEFE FHEABZREENZEAEG ( "HEEG™ ) LN

WEIFEH 2L EEREGHIPALENA L  URE T 5 EZ
DAL E &R LB 6 F
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(£)

REHEGEHKEANER oK EEEE THE G
ELTHHA  FEEREGZ - B EXREFREAINRKER
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HHEGEY R /REILE EHEE R - AR REE M
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pe 5

A 1 18] E & 7 P A YA T A B
(7P 75 i LLEE & 79 702 B8 6 EHI N 2 )

2005-2006 4 | 2006-2007 Z4 | 2007-2008 £ 1E

LR AN

646 (137)

809(164)

918(183)

BEEgRE

306(148)

389(155)

509(133)

5 N R

227(84)

250(94)

276(96)

ERCLIB N

493 (447)

715(305)

003(254)

HHBHE SR

557(217)

636(239)

565(129)

S T RE

TT7(471)

744 (380)

743(322)

HHBEMKE

450(30)

530(42)

548(61)

s A

985(290)

1 063(318)

1 222(357)

T EFEMENEAZE MEBESORDBFENETL -
T rEELENERAZE MEEENREIR 1 FHE

1
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2l W B 1 5 = L5 B
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7 e i A

TR (144 144 (7TX)
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Provision of Lifts and Escalators
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2006 £ 4 H
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2006 £ 4 A
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Increase of Fixed-Mobile Interconnection Charge

12.

MR SIN CHUNG-KAI: President, on 17 April 2008, PCCW-HKT
Telephone Limited (PCCW) submitted an application to the Telecommunications
Authority (TA) to increase the Fixed-Mobile Interconnection Charge (FMIC),
which is the interconnection charge payable by a mobile network operator
(MNO) to a fixed network operator (FNO), by 25%, that is, from 4.36 cents per
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minute to 5.45 cents per minute. The application was deemed, according to the
provisions of the fixed carrier licence of PCCW, to be approved as the TA did not
arrive, within 30 days from receipt of the application, at a definitive view that the
tariff increase would, or would not, contravene the competitive provisions in the
Telecommunications Ordinance (TO) (Cap. 106). The new FMIC was effective
from 1 June 2008. In this connection, will the Government inform this Council:

(a) of PCCW's justifications for its application to increase the FMIC,
and the reasons why the TA did not follow its past practice of
consulting the affected parties before the new tariff was adopted;

(b)  whether it has assessed if the FMIC increase had contravened the
spirit of section 7L of the TO regarding predatory pricing, given that
PCCW's market share in fixed-network services is reportedly 70%;
If it is assessed so, whether it is contemplating any measure to
overturn the decision of the TA; if it is assessed otherwise, the
reasons for that;

(c) given the TA's policy of removing regulatory barriers to
fixed-mobile convergence in Hong Kong, whether it has assessed the
impact which the increased FMIC will have on the competitive
position of MNOs vis-a-vis FNOs,

(d)  whether the TA had considered and reached a view on the potential
impact of the increased FMIC on the charges payable by customers
of MNOs; and

(e¢)  whether the TA had considered and reached a view on whether the
other FNOs would follow PCCW's lead and increase their FMIC?

SECRETARY FOR COMMERCE AND ECONOMIC DEVELOPMENT:
President, the FMICs arrangement is a regulatory matter which falls within the

ambit of the TA and is currently governed by a regulatory guidance issued by the
TA in 1995.

After the full liberalization of the local fixed market, the TA removed in
January 2005 the ex ante control on tariff which had hitherto only applied to
PCCW, the incumbent FNO, except for interconnection tariffs which were in
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force at 1 December 2004. Under PCCW's licence, amendments to the
interconnection charges are still subject to the TA's prior approval. The TA
shall approve every such amendment where, in the TA's opinion, the amended
tariff would not be in contravention of the competition provisions under the TO.
If the TA does not approve or disapprove the application, it will be deemed to be
approved after a period of 30 days from the date of receipt of the application.
When considering the approval or disapproval of the application for an increase
in the tariff, the TA exercises his power under the relevant licence condition
impartially and independently.

According to the Office of the Telecommunications Authority (OFTA),
PCCW submitted on 17 April 2008 its application to seek the TA's approval of
the increase of its FMIC Tariff. As the TA could not arrive at a definitive view
that the proposed tariff increase would, or would not, contravene the competition
provisions of the TO (in particular section 7L), PCCW's application for tariff
amendment was therefore deemed to be approved after a period of 30 days.
The revised FMIC Tariff, an increase from 4.36 cents per minute to 5.45 cents
per minute, was published by PCCW in the Gazette on 23 May 2008. The TA
published a statement on the same date to explain his position regarding PCCW's
application.

Since the TA has not given positive clearance to the FMIC Tariff increase
and pursuant to consideration of section 7L of the TO in respect of abuse of
dominant position in the market, the question of whether the tariff increase, once
implemented, contravenes section 7L of the TO is an open one which can be
considered under the ex post regime, that is, after the increase has come into
effect. Any party who considers that the tariff increase has an anti-competitive
effect in any telecommunications services market in contravention of section 7L
may state its case to the TA. On 18 June 2008, a MNO submitted to the TA and
requested an investigation on the tariff increase conduct of PCCW under section
7L or other competition provisions in the TO. Separately, two MNOs filed
appeals in respect of the case with the Telecommunications (Competition
Provisions) Appeal Board on 6 June 2008.

Against the above background, my reply is as follows:

(@) As pointed out in the TA statement published on 23 May 2008,
PCCW has claimed that the tariff increase is a strategic move to
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stimulate the MNOs to commence negotiation with PCCW over the
transitional FMIC arrangement. However, the TA has elaborated
that PCCW's declared motive for the increase is not a relevant
consideration as he will only consider the impact of the tariff
amendment in the context of the competition provisions of the TO.
In addition, since the liberalization of the local fixed market in July
1995, it has not been an established practice for the OFTA to
undertake any industry consultation in relation to changes in the
level of PCCW's FMIC Tariff. There is also no such consultation
requirement in PCCW's licence.

(b) to (e)

The Government has received legal advice that the specific issues set
out in parts (b) to (e) are matters that fall within the scope of the two
separate appeals filed with the Telecommunications (Competition
Provisions) Appeal Board as set out in the above reply.  Since these
matters are now sub judice, the Government is not in a position to
comment at this juncture.

B B [E] U 5T &l
Computer Recycling Programme
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BEREEERRBDEEERNRHE
De-regulation of Fixed-Mobile Interconnection Charge Arrangement

16. MR SIN CHUNG-KAI: President, on 27 April 2007, the
Telecommunications Authority (TA) issued a statement announcing that it would,
subject to a two-year transition period, deregulate the Fixed-Mobile
Interconnection Charge (FMIC) arrangement by withdrawing the regulatory
guidance in favour of a structure for payment of FMIC based on the Mobile
Party's Network Pays (MPNP) methodology. The TA has stated that in the
Juture primary reliance will be placed on negotiated outcomes between the fixed
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and mobile network operators (MNOs), with the TA intervening only if agreement
cannot be reached. In this connection, will the Government inform this
Council:

(@)  whether the TA plans to withdraw the regulatory guidance on MPNP
at the end of the transition period as scheduled;

(b)  whether it has assessed if the TA's allowing PCCW-HKT Telephone
Limited (PCCW) to increase its FMIC with effect from 1 June 2008
is consistent with the policy of de-regulating the current FMIC
arrangement, if it is assessed so, of the reasons for that;

(c)  whether it has assessed if PCCW's decision to increase its FMIC
Tariff without prior notice or consultation with other
telecommunications operators is consistent with the TA's preference
Jor negotiated outcomes; and

(d)  whether the TA will provide assurances that the deadline of 27 April
2009 for withdrawal of the regulatory guidance on MPNP will not
be deferred?

SECRETARY FOR COMMERCE AND ECONOMIC DEVELOPMENT:
President, in accordance with the current regulatory guidance issued by the TA
in June 1995 on FMIC arrangement, the principle of MPNP is adopted, under
which for every call made from a fixed line to a mobile phone, or from a mobile
phone to a fixed line, the MNO has to pay an interconnection charge to the fixed
network operator.

Under PCCW's licence, amendments to the interconnection charges which
were in force at 1 December 2004 are subject to the TA's prior approval. The
TA shall approve every such amendment where, in the TA's opinion, the
amended tariff would not be in contravention of the competition provisions of the
Telecommunications Ordinance (TO). If the TA does not approve or
disapprove the application, it will be deemed to be approved after a period of 30
days from the date of receipt of the application.

In his Statement dated 27 April 2007, the TA announced that a number of
regulatory changes would be adopted as a consequence of his review in relation
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to fixed mobile convergence. This includes, among others, the withdrawal of
the existing regulatory guidance in favour of MPNP, subject to a transition
period of two years.

PCCW published in the gazette on 23 May 2008 the revised FMIC Tariff.
The TA published a statement on the same date to explain his position regarding
PCCW's application. On 18 June 2008, a MNO submitted to the TA and
requested for an investigation on the tariff increase conduct of PCCW under
section 7L or other competition provisions in the TO. Separately, two MNOs
filed appeals in respect of the case with the Telecommunications (Competition
Provisions) Appeal Board on 6 June 2008.

Against the above background, my reply is as follows:
(a) and (d)

The TA reiterates that the current regulatory guidance in favour of
the MPNP arrangement will be withdrawn on 27 April 2009 as set
out in the TA Statement of 27 April 2007.

(b) and (¢)

The FMIC arrangement is a regulatory matter which falls within the
ambit of the TA. When considering the approval or disapproval of
the application for an increase in FMIC Tariff, the TA exercises his
power under the relevant licence condition impartially and
independently.

While the TA encourages fixed and mobile operators to negotiate
commercially the future FMIC arrangement after the withdrawal of
the current regulatory guidance which is in favour of the MPNP
arrangement, it is currently not a licensing requirement for PCCW
to inform nor consult other operators about the change in the level of
FMIC Tariff in advance. In addition, since the liberalization of the
local fixed market in July 1995, it has not been an established
practice for the Office of the Telecommunications Authority to
undertake any industry consultation in relation to changes in the
level of PCCW's FMIC Tariff.
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The Government has received legal advice that the specific issues set
out in parts (b) to (c) are matters that fall within the scope of the two
separate appeals filed with the Telecommunications (Competition
Provisions) Appeal Board as set out in the above reply.  Since these
matters are now sub judice, the Government is not in a position to
comment further at this juncture.
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Police's Conduct of Body Searches of Persons
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Handling of Vacant Public Housing Units
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(2008 FM A (HMIARE ) RHAEE )
STATUTE LAW (MISCELLANEOUS PROVISIONS) BILL 2008

TREFGRAER 2008 F2 B 20 HE AN EHEE _FEEE

Resumption of debate on Second Reading which was moved on 20 February
2008

B EEG RS - AA

S
\MH
/HﬂH

TR ERLAGIEERNEZE G EFE R EEE
FHE -

MS MARGARET NG: Madam President, in my capacity as the Chairman of
the Bills Committee on Statute Law (Miscellaneous Provisions) Bill 2008 (the
Bill), I would like to report on the deliberations of the Bills Committee on the
major proposals in the Bill.

The Bill 1s an omnibus Bill which seeks to make miscellaneous
amendments to various Ordinances. The Bills Committee has held five
meetings with the Administration.

Parts 2 and 3 of the Bill seek to make amendments to various Ordinances
and subsidiary legislation in which offences with the phrase "to the satisfaction
of" an enforcement agency are created. Part 4 contains amendments that are
supplementary to the amendments made to the Regulations in Part 3 of the Bill.
The Court of First Instance held in 2000 that the drafting formula "to the
satisfaction of" an enforcement agency was too vague to enable a person to
ascertain the elements of the offences. According to the Administration, the
amendments seek to add a requirement that no offence is committed unless the
official has specified to the affected person the measures to be taken to his
"satisfaction", or the person has commenced the regulated activities without
approaching the official to ascertain the measures to be taken. The burden of
proof in either case will expressly be on the prosecution.

The Bills Committee has expressed concern that, as drafted, an offence
can be committed by the omission of the person regulated to approach the
relevant authorities to ascertain what measures have to be taken "to the
satisfaction of" those authorities, and that a person who has commenced the
regulated activities without first approaching the relevant authority to ascertain
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what measures have to be taken "to the satisfaction of" that authority will be
liable to prosecution, even if the authority has not specified the measures to be
taken to its satisfaction. Members are concerned that the responsibility will be
put on the person regulated to seek specifications, rather than on the authority to
provide them. The Bills Committee has requested the Administration to seek
the views of the relevant authorities and advise members of the actions to be
taken to inform the person regulated of the specific measures to be taken "to the
satisfaction of" those authorities after the relevant provisions are amended as
proposed.

Although the Administration has conducted two consultation exercises
before drafting instructions for the Bill were issued and during the drafting
process, in the light of members' views, the Administration agrees to further
consult the relevant authorities. The Administration subsequently advises that
as it will take some time to consolidate all returns, it is unable to reach a final
view in the time remaining before the resumption of the Second Reading debate
on the Bill by July 2008. It therefore proposes to move Committee stage
amendments (CSAs) to delete Parts 2 to 4 of the Bill, and it will introduce a Bill
in future on the amendments relating to the drafting formula "to the satisfaction
of" an enforcement agency. The Bills Committee supports the Administration's
proposal to delete Parts 2 to 4 of the Bill.

Another proposal which has been considered by the Bills Committee in
detail relates to the proposed amendments under Part 6 of the Bill to add a new
section 13A to the Conveyancing and Property Ordinance (CPO). The
proposed new section 13A of the CPO will apply to transactions in which the sale
and purchase agreement is signed on or after the enactment of the Bill.

The Bills Committee notes that The Law Society of Hong Kong (Law
Society) is concerned that the effect of two recent judgments of the Court is that a
vendor has the duty to produce the "originals" of "all" title deeds and documents
relating "exclusively" to the subject property to fulfil his duty to give a good title.
This duty would theoretically include the duty to produce title deeds that were
made before the required intermediate root of title. Law Society has observed
that, based on their previous interpretation of section 13(2) of the CPO, solicitors
have not insisted on obtaining the original pre-intermediate root title deeds.
The practice has been to accept copies of title documents either certified by a
solicitor or a government public officer, or attested by two solicitors' clerks.
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According to the Administration, the proposed amendments would help to
alleviate potential problems for many property owners.

The Bills Committee also notes that Law Society has raised concern about
the inconsistency in wording between section 13 of the CPO and the proposed
new section 13A. Members have raised concern on whether the word
"original" should be added to the proposed new section 13A(1) to give effect to
the court judgments. Members consider that the provisions of new section 13A
should not create any uncertainty which may give rise to future litigation in
which the current legislative proposal is seeking to avoid. They have asked the
Administration to review the drafting of new section 13A(1). Finally, the Bills
Committee has expressed concern about the risk of affecting the third party's
right or interest, however remote, as a result of the operation of the proposed
new section 13A.

Having considered members' views, the Administration has advised that it
will also introduce CSAs to address members' concerns. Members have had
the opportunity of studying the proposed CSAs and are in agreement with the
Administration. Law Society has indicated that the amendment meets their
needs.

The Administration will introduce other minor and technical amendments
to the Bill which have the support of the Bills Committee.

Madam President, with these remarks, and subject to the amendments to
be moved by the Administration at the Committee stage, the Bills Committee
supports the resumption of the Second Reading debate on the Bill. Thank you,
Madam President.

MS MIRIAM LAU: Madam President, the problem of missing original title
deeds has agonized conveyancers and property owners for a long while, and is
frequently the subject of requisitions in conveyancing such transactions. In
many cases, it is not that a title deed is missing altogether, but that only a
certified or attested copy exists, and the original of the title deed cannot be
found. In the case of Yiu Ping Fong & Anor v Lam Lai Hing Lana, the High
Court decided in 1998 that a vendor could not make or give good title by merely
producing certified true copies of title deeds at completion without adequate
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explanation as to why the originals could not be handed over. The case of
Guang Zhou Real Estate Development (HK) Co. Ltd. v Summit Elegance Ltd.
decided in the same year also confirmed that production of certified copies of
title deeds instead of originals does not enable the vendor to give good title to the
purchaser. The effect of these decisions is that although section 13 of the
Conveyancing and Property Ordinance (Cap. 219) only requires title to be traced
to a good intermediate root of title at least 15 years prior to the contract of sale, a
vendor has the duty to produce the originals of all title deeds relating to the
property to fulfill his duty to give a good title. That includes original title deeds
made before the required intermediate root of title. Following these cases,
many property owners face rejection or potential rejection of the title to their
properties by reason of their failure to satisfy the requirement to produce original
title deeds, particularly original pre-intermediate root title deeds. The problem
is notably acute in a declining property market, particularly when there is a sharp
downturn, when purchasers may wish to get out of the deal and find excuse not
to complete.

The problem of missing original title deeds is not uncommon. It may be
a Crown lease that has been lost, it may be an assignment or release that has been
mislaid or it may be a title deed that was simply not handed down the title chain.
Mostly, this happens in the case of New Territories land or properties in old
areas. Both before and after the enactment of the Conveyancing and Property
Ordinance, conveyancers have sought to overcome this problem by producing
either copies certified by a solicitor or a government public officer, or attested by
two solicitors' clerks sometimes accompanied by a statutory declaration. It then
became a common conveyancing practice to accept such copies for the purpose
of approving and accepting title to properties, particularly when these documents
relate to pre-intermediate root title deeds.

Indeed, section 13(2) of the Ordinance provides that where production of
any document is required, it shall be sufficient to produce a copy that has been
attested by two solicitors' clerks or certified by a public officer or a solicitor.
However, in the Yiu Ping Fong and Guang Zhou cases I referred to just now, the
Courts held that section 13(2) merely facilitated the proving of title and did not
exonerate a vendor from his obligation to produce original title deeds at
completion. The Courts further held that proving of title was not to be equated
with making or giving title, and that what was good enough for proving title was
not good enough for making or giving title. Since the two 1998 cases, the
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problem of missing original title deeds remained in limbo. The result is that
many property owners were not able to sell their properties which titles have
become doubtful because of their inability to produce original title deeds.

Theoretically, it is possible for a vendor to expressly stipulate in the
agreement for sale and purchase that the purchaser shall not be entitled to insist
on production of the originals of the title deeds. However, this is usually not
acceptable to the purchaser because that purchaser can never be sure that when
he eventually sells the property, the subsequent purchaser will not insist on the
original title deeds or reject title on that basis. As Master M YUEN said in the
recent case of Loyal Hope Limited v Leung Pui Ming and others: "Unless and
until the Statute Law (Miscellaneous Provisions) Bill 2008 tabled at the
Legislative Council on 6 February 2008 were to become law in its suggested new
section 13A of the Ordinance, this court is unlikely to entertain any argument
against the subsistence of a purchaser's common law right to insist production of
original title documents relating exclusively to the property on the date of the
completion of the land sale."

The new section 13A is enshrined in Part 6 of the Bill. The effect of this
new provision is that, unless the contrary intention is expressed, a purchaser of
land shall be entitled to requiring from the vendor, for the purpose of giving title
to that land, the delivery of the original of only the Government lease if it relates
exclusively to that land and any document that relates exclusively to that land and
is required to be produced by the vendor as proof of title to that land. This will
overcome the problem of inability to produce the originals of many title deeds.
Further, it would no longer be necessary to trace pre-intermediate root title
documents for the purpose of proving and giving good title.

Madam President, many practicing solicitors and property owners have
been anxiously awaiting this new section 13A for a long time, and urge for its
early passage into law. I do so as well.

With these words, I support the Second Reading of the Bill and the
amendments that will be moved by the Administration at the Committee stage.
Thank you, Madam President.
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Mr Albert CHAN rose to claim a division.
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THE PRESIDENT announced that there were 49 Members present, 45 were in
favour of the motion, two against it and one abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.

ME: (Bt EHEHDHERAFERE) -

TEgEASELZETEFEEBE -
Council went into Committee.
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Committee Stage
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SUSPENSION OF MEETING
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Suspended accordingly at two minutes past Ten o'clock.
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Clause

Part 2

Part 3

Part 4

64

64

STATUTE LAW (MISCELLANEOUS PROVISIONS) BILL 2008

COMMITTEE STAGE

Amendments to be moved by the Secretary for

Justice

By deleting the

By deleting the

By deleting the

By deleting the

In the proposed

Amendment Proposed

clause.

Part.

Part.

Part.

section 13A(1), by deleting

Annex I

everything before paragraph (a) and substituting -

\\(1)

expressed,

a purchaser of land shall be

Unless the contrary intention is

entitled to require the wvendor to deliver to

him, for the purpose of giving title to that

land, the original of both of the following

only -".

In the proposed

section 13A(2), in the Chinese

text, by deleting everything before “iHiiA” and

substituting -

\\(2)

JUBRBE A Sd R AR - 5 5 T 55
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5 BIES (1) Pl ERL

64 In the proposed section 13A(4), by deleting
“arising from the deposit of the document with that

other person”.

66 In the cross-heading “Pneumoconiosis (Compensation)
Appeal Rules” immediately before the clause, by

adding “and Mesothelioma” after “Pneumoconiosis”.

66 By adding “and Mesothelioma” after

“Pneumoconiosis”.
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Annex 11

FIXED PENALTY (SMOKING OFFENCES) BILL

COMMITTEE STAGE

Amendments to be moved by
the Secretary for Food and Health

Clause Amendment Proposed

2(D) By deleting the definition of "scheduled offence"™ and
substituting -
""'scheduled offence" (FE%5EfT) means an offence
prescribed by a provision of the Smoking
(Public Health) Ordinance (Cap. 371)

specified in column 2 of the Schedule.™.

6(2) By deleting "may" and substituting "'shall™.

6 By deleting subclause (3) and substituting -
"(3) A notice under subsection (2) shall be
served -

(a) where subsection (1)(a) applies,
within 6 months from the date of
the notice given under section
3(1); and

(b) where subsection (1)(b) applies,
within 6 months from the date on
which the person refuses to

accept the notice.™.
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7 By deleting subclause (4) and substituting -

"(4) Where a notice under section 3(1) or
6(2) i1s withdrawn under this section,
proceedings in respect of the scheduled offence
specified In the notice may only be commenced if

(a) the ground, or one of the
grounds, on which the notice is
withdrawn is that it contains
incorrect information; and

(b) the incorrect information was
supplied by the person to or on
whom the notice was given or

served.".

8(4) (a) In the English text, by deleting "The" and
substituting "A".

(b) In the Chinese text, by adding a comma after "i&

HIE"-

9(3) By deleting paragraph (c) and substituting -
"(c) the address specified in the certificate
was, at the date specified in the
certificate iIn relation to the address, the

address of the person.™.
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10(2) By deleting "applied for the order™ and substituting
"served the notice under section 6(2) in respect of
which the order was made™.

13(2) In the Chinese text, by deleting "fJ2 X" and
substituting "~ 2 KEIM.

17(2) By deleting "by notice specify” and substituting
"specify by notice published in the Gazette".
17(2)

By deleting everything after "subsection (1)" and

substituting "is subsidiary legislation.™.

Schedule (a In item 1 -

(1) in column 2, by deleting "3(2)" and
substituting "7(1)";
(ii) in column 3, by adding "or in public

transport carriers'” after ""no smoking
areas'.

(b) By deleting item 2.
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Clause

Annex II1

WEST KOWLOON CULTURAL DISTRICT AUTHORITY BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for

Home Affairs

Amendment Proposed

By deleting the heading and substituting -

"1. Short title".

By deleting subclause (2).

(a) By deleting the definition of "approved
development plan" and substituting -
""approved development plan" (fZ%/#EZEREEEE])

means -

(a) subject to paragraph (b), the
approved development plan
referred to in section 18(11},
as from time to time amended,
revised or otherwise having
effect as an approved plan
under the Town Planning
Ordinance (Cap. 131); or

(b) where any approved plan under
that Ordinance has replaced the
plan, the approved plan
currently having effect in

respect of the plan area under
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o

(e)

that Ordinance;".

In the definition of "committee member"

118, r

by
deleting "section 8 or 9" and substituting

*this Ordinance®.

By deleting the definition of "development

plan".

By deleting the definition of "SWK approved

¥

plan" and substituting -

VR FET ETe D

"USWEK approved plan® (FHEJLEEIZAERIE]) means the

approved plan currently having effect in
respect of the lay-out of South West
Kowloon under the Town Planning Ordinance
(Cap. 131);".

By deleting the definition of "SWK draft plan”

and substituting -

""SWK draft plan" (PHFEJLBEEE) means any draft

plan for the lay-out of South West
Kowloon -
(a) which 1is exhibited under
section 5 of the Town Planning
Ordinance (Cap. 131); or
(b) any amendment to which is
exhibited under section 7 of
that Ordinance;".
In the Chinese text, in the definition of "[H{E
", by deleting everything after "4p" and
substituting "M AHEGHEEER BT UL R LAY

i .
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By deleting paragraph (a) and substituting -

hhhhhhhh = N ST,
[

W e P . A e
L\a ) L plopdle a uevelOoplicll

section 8(1Y and to perform the othear
vvvvvvvv lg(l) and to periform the other
Earaem o~ 4 o A v ~1 o~ 2 4 [ N T
TuncTions Mposed Oon 1T under secLion
T .

1oy

By deleting subclause (2) and substituting -

"(2) The Authority shall perform its

(a) to facilitate the long-term
development of Hong Kong as an
international arts and cultural
metropol

(b} to uphold and encourage freedom
of artistic expression and
creativity;

(c) to enhance and promote
excellence, innovation,
creativity and diversity in
arts and culture;

(d) to enhance the appreciation of
a diverse and pluralistic range
of the arts;

(e} to develop new and experimental
works in arts and culture;

(£) fo cultivate and nurture local
talents in the arts (including

local artists), and local arts
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groups and arts-related
personnel;

(g) to encourage wider
participation by the local
community in arts and culture;

(h) to promote and provide arts
education to the local
community;

(i) to facilitate the development
of cultural and creative
industries;

(j) to facilitate and enhance
cultural exchange and
cooperation between the
Mainland of China, Hong Kong
and any other place;

(k) to facilitate and enhance
cooperation between any
government or non-government
body or organization and
providers of the arts, within
and outside Hong Kong;

(1) to encourage community,
commercial and corporate
support and sponsorship of arts
and culture;

(m) to provide or facilitate the
provision of free and

accessible open space within
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the leased area to the general
public; and

(n) to strengthen the position of
Hong Kong as a tourist

destination.".

5(2) (a) In paragraph (f), by deleting "purposes under"
and substituting "objectives specified in".
(b) In paragraph (h), by deleting "attainment of
the purposes under" and substituting
"achievement of the objectives specified in".
(c) 1In paragraph (j), by deleting "purposes under"
and substituting "objectives specified in".

(d) In paragraph (m), by adding "and" at the end.

(e) By deleting paragraph (n).

5 By deleting subclause (3).

6(3) By deleting paragraph (c¢) and substituting -

"(c) not less than 8 and not more than 15
other members who are not public
officers, including -

(1) at least 5 members who, in the
opinion of the Chief Executive -
(A) are of good standing in the
field of arts and culture in
the Mainland of China, Hong
Kong or any other place; or

(B) have extensive knowledge of,
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or wide experience in or
exposure to, arts and cultural
activities;
(ii) at least one member who is a member
of the Legislative Council; and
(iii) such other members who possess
experience in management,
engineering, planning,
architecture, landscape
architecture, surveying,
accounting, finance, education, law
or community. service, or such
professional or other experience as
would, in the opinion of the Chief
Executive, render them suitable for

appointment; and".

By deleting subclause (8).

By deleting "or (8)".

By deleting ", (8)".

(a) 1In paragraph (a), by deleting "and" at the

end.

(b) By adding -

"(aa) to deal with any matter delegated to it

by the Authority under section 11; and".
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8 By adding -
"(3A) At least one member of the Audit
Committee is to be a member who, in the
opinion of the Board, possesses such
appropriate professional qualification or
expertise in accounting or financial
management as would render the member suitable

for appointment.".

8 By deleting subclause (4) and substituting -
"(4) Each of the members of the Audit
Committee, whether or not the member is a
Board member, is to be appointed by the

Board.".

8 By adding -

"(4A) A person is not eligible for
appointment as a member of the Audit Committee
if -

{a) he is the Chief Executive
Officer or any other employee
of the Authority; or

(b) he is the chairman of any other
committee established under

this Ordinance.".

8(7) In the English text, by deleting "as" and

substituting "that".
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New By adding -
"8A. Investment Committee
(1) There is established by this section
a committee to be known as the Investment
Committee.
(2) The functions of the Investment
Committee are -
(a) to advise the Authority in
relation to its functions under
section 20;
(b) for the purposes of paragraph
(a), to monitor any investment
made under section 20 and
oversee the management of such
investment;
(c) to deal with any matter
delegated to it by the
Buthority under section 11; and
(d) to consider any other matter
relating to investment or
finance that is referred or
assigned to it by the Board for
consideration.
(3) The Investment Committee is to
consist of -
(a) the Director of Accounting
Services, or his
representative; and

(b) such number of other members,
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not being less than 2, as the
Board may determine who, in the
opinion of the Board, possess
such expertise or experience as
would render them suitable for

appointment.

(4) Each of the members of the

Investment Committee specified in subsection

(3) (b), whether or not the member is a Board

member, 1s to be appointed by the Board.

(5) The

Board is to appoint a Board

member to be the chairman of the Investment

Committee.
(6) The

(a)

Board may -

withdraw any matter referred or
assigned under subsection

(2) (d); or

revoke any appointment made

under subsection (4) or (5).

(7) An appointment made under this

section is to be made public in the manner

that the Board considers fit.

(8) Meetings of the Investment Committee

are to be held as often as may be necessary

for the performance of its functions.

(9) The Investment Committee may,

subject to the requirements of this Ordinance,

regulate its own administration, proceedings

and business in such manner as it considers
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New By adding -

"8B. Remuneration Committee

(1) There is established by this section
a committee to be known as the Remuneration
Committee.

(2) The functions of the Remuneration
Committee are -

(a) to advise the Authority in
relation to its functions under
section 10(2) and (3);

(b) to advise the Authority on any
other matter relating to the
remuneration, allowances or
benefits made available to its
employees, former employees or
their dependants that is
referred or assigned to it by
the Board for consideration;
and

(c) to deal with any matter
delegated to it by the
Authority under section 11.

(3) The Remuneration Committee 1is to
consist of such number of members, not being
less than 3, as the Board may determine.

(4) Each of the members of the

Remuneration Committee, whether or not the
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member is a Board member, is to be appointed
by the Board.

(5) The Board is to appoint a Board
member (other than the Chief Executive
Officer) to be the chairman of the
Remuneration Committee.

(6) The Board may -

(a) withdraw any matter referred or
assigned under subsection
(2) (b); or

(b) revoke any appointment mads
under subsection (4) or (5).

(7) An appointment made under this
section is to be made public in the manner
that the Board considers fit.

(8) Meetings of the Remuneration
Committee are to be held as often as may be
necessary for the performance of its
functions.

(9) The Remuneration Committee may,
subject to the requirements of this Ordinance,
regulate its own administration, proceedings
and business in such manner as it considers

appropriate.”.

In the English text, by deleting "as" and

substituting "that".
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10 In the Chinese text, in the heading, by deleting "&

f£" and substituting "E{E".

10(1) In the Chinese text, by deleting "ZH{F" and

substituting "HE{E".

10 By deleting subclause (2) and substituting -

"(2) The Authority may determine the
terms and conditions of the employment of its
employees, having regard to the advice of the
Remuneration Committee established under

section 8B.".

10(3) By adding ", having regard to the advice of the
Remuneration Committee established under section

8B" after "dependants".

11(1) (b) By deleting "section 8 or 9" and substituting "this
Ordinance".
11 By adding -

"(1A) In delegating under subsection
(1) (b) any function to a committee established
under section 8, 8A or 8B, the Authority shall
have regard to the committee's functions as

specified under this Ordinance.".



LEE — 2008F 7B 2 H
LEGISLATIVE COUNCIL — 2 July 2008 279

11(6) By deleting "section 8 or 9" and substituting "this

b
~Jl
:y\
b=

stablishment of consultation panel
(1) Without limiting the generality of

section 17, the Authority shall establish a

matters relevant to the functions of the
Authority.
(2) The consultation panel is to consist

of a chairman and such number of other members

as the Authority may determine.

Anf the mamhare Af +ha
CL TNe memoers oI Tih

o]

(3) Each
consultation panel, including its chairman, is
to be appointed by the Authority.

(4) In appointing any member of the
consultation panel, the Authority shall have
regard to the purpose for which the panel is
established under subsection (1).

(5) The Authority shall from time to
time issue guidelines in relation to -

(a) the functions of the
consultation panel;

(b) subject to subsection (8), the
administration, proceedings and
business of the panel; and

(c) any other matter relating to

the panel that the Authority
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considers appropriate.

(6) A guideline issued under subsection
(5) is to be made public in the manner that
the Authority considers fit.

(7) In performing its functions, the
consultation panel is to have regard to any
guidelines issued and published under this
section.

(8) The consultation panel is to hold at
least one meeting each year and any such

meeting is to be open to the public.".

18(2) In the Chinese text, by deleting paragraph (b) and
substituting -
"(b) AIHRE RPTE SR B RIS AR BRI 16 RIS
s Far - .
18 By adding -

"(13) Where the Chief Executive in Council
refuses to approve a development plan which is
deemed to be a draft plan by virtue of
subsection (8), the Authority shall, as soon
as reasonably practicable after such refusal,
prepare another development plan for the
purposes specified in subsection (1) (a), (b)
and (c¢), and this section, other than
subsection (1), applies to that other

development plan.".
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20(1) By adding ", having regard to the advice of the
Investment Committee established under section 8A,"

before "invest".

25(4) In the Chinese text, by deleting "EHFHEEFLEHEAF]

ZM" and substituting "EH R RZEHELE"

25 By deleting subclause (5) and substituting -

"(5) The Authority shall ensure that the
statement of accounts prepared under
subsection (2) complies with -

(a) the manner in which the
statement is to be prepared;
(b) any accounting standards; and
(c) any other requirement,
as may be notified to the Authority in writing

by the Financial Secretary.".

New By adding -
"30A. Annual report

(1) The Authority shall, in respect of
each financial vyear, prepare an annual report
of the Authority for that financial year.

(2) Without limiting the matters that
the Authority may include in it, the annual
report must -

(a) specify the work and activities
of the Authority for that

financial year and how they
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(b)

relate to the Authority's

functions and the objectives

specified in section 4(2);

specify the work and activities

of the committees established
under this Ordinance for that
financial year;

include the statement of

accounts prepared under section

25(2) for that financial vyear;

include the report submitted

under section 26(3) (b) for that
financial year; and

include information on how the

Ruthority, during the financial

year, conducted or implemented

the activities and projects set
out -

(i) in the corporate plan sent
in the previous financial
year to the Secretary for
Home Affairs under section
29(1); and

(ii) in the business plan sent
in the previous financial
year to the Secretary for
Home Affairs under section

30(1).

(3) In this section, "previous financial
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31

31

31(2)

32 (1)

34

year" (Fi—{EHHEFE) means the year immediately
preceding the financial year to which the

annual report relates.".

In the heading, by deleting "Reports, etc." and

substituting "Annual report".

By deleting subclause (1) and substituting -

"{(1l) The Authority shall, within 6 months
after the end of each financial year, submit
to the Financial Secretary the annual report
prepared under section 30A(l) for that

financial year.".

By deleting "documents" and substituting "report".

In the Chinese text, by deleting "JE{SIBERVEE "

and substituting "HYZEE(EESEBER".

By deleting subclause (1) and substituting -

"(1) A Board member or a committee member
shall disclose to the Authority any interest
that he has which is of a class or description
determined by the Authority under subsection
(2) -

(a) on his first appointment;
(b} at the beginning of each
calendar year after the

appointment;
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(c) on becoming aware of the
existence of an interest not
previously disclosed under this
subsection; and

(d) after the occurrence of any
change to an interest
previously disclosed under this

subsection.".

34 (5) By adding ", by such means as it considers

appropriate," before "make available".

Schedule, By adding " (including any change of the status of
section 4
the member by reference to which he has been
appointed for the purpose of complying with section

6(3) of this Ordinance)" after "cause".

Schedule, (a) By deleting "Without affecting the generality
section 9(1)
of section 15, where" and substituting
"Where".

(b) By deleting everything after "it" and

substituting a full stop.

Schedule By deleting section 9(2).

Schedule, By deleting "who is in any way directly or

section 15(1)
indirectly interested in any contract or any other
matter which is to be discussed or considered by

the Board at a Board meeting" and substituting
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"oresent at a Board meeting is in any way directly
or indirectly interested in any contract or any
other matter which is to be discussed or considered

by the Board at the meeting”.

Schedule, By deleting " (if he is present at the Board
section

15(1) (a) meeting)".

Schedule, By adding -

section 15
"(1A) The Board may from time to time

issue a guideline to set out the circumstances
in which a Board member is to be regarded as
being directly or indirectly interested in any
contract or any other matter for the purposes

of subsection (1).".

Schedule, In the Chinese text, by deleting "EAMMETHLESE

section 15(3) - . . B
EEESENHRAH" and substituting "HANEEREES
ERIAR - AEARINET".
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