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Clerk to Bills Committee
(Attn : Ms. YUE Tin-po)
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Hong Kong

Dear Ms. Yue,

Buildings (Amendment) Bill 20607
Response to Bills Committee’s Request at Meetings
on 22 and 29 April 2008

At the Bills Committee meetings of the Buildings (Amendment) Bill
2007 (“the Bill”) held on 22 and 29 April 2008, the Admimstration was
requested to:

(a) provide written information on whether the time when the
appointment of registered professionals/registered minor works
contractors (“RMWCs”) was made or the minor works actually
commenced should be regarded as the material time in proving
that "a person for whom minor works are to be carried out" had
knowingly contravened the proposed section 40(1AB);

(b) consider spelling out more clearly in the Bill the legislative
intent that when an agent, on behalf of a building ownet/tenant,
directly appointed registered professionals and/or RMWCs to
undertake a minor works project, the agent would be regarded as
"the person for whom minor works are to be carried out” as
stated in proposed sections 4A and 9AA;



]

(¢) further consider how the crimunal liabilities against
non-compliance with the proposed minor works control regime
by building professionals, contractors and bulding
owners/tenants should be defined; and

(d) provide written information to set out the prov

isions, 1n the form
of a table, stipulating offences applicable to building
owners/tenants.

Our response is at ensuing paragraphs.

Offences applicable to building owners/tenants

To address Members' comments made in the aforementioned items
(a), (b) and (c), we have revised the rvelevant provisions of the Bill and
propose to introduce committee stage amendments as attached at Annex A.

j—"

With an aim to clarifying the labilities of building owners/tenants in
the appointment of building pmfessmnalsfwim E s under the proposed
minor works control system, we propose to revise éhf‘ éﬁgg aft sections 4A and
OAA as attached at Annex A. The revised prmf sions clearly state that the
person who arranged for the carrving out of minor ¥ r@E s will commit an
offence if he has knowingly failed to appoint the qualified building
professionals or contractors. Besides, if a person has appointed another
person to arrange for the carrying out of minor works (for example, when a
building owner purchases an air conditioner and the electrical appliance

company undertakes to arrange for the installation of the machine at the
owner's apartment), such appointed person (i.e. the electrical appliance
company) will be regarded as the person who arran wg% tor the carrying out of
minor works and the first-mentioned person (i.e. the building owner) will not
be responsible.

The revised draft provisions also clarify that the aforementioned
offence concerning appointment will only be app%a -able to cases with the
minor works actually commenced or carried out. That is to say, if a person
has merely appointed an unqualified building professional/contractor but the
minor works have not yet been actually carried out, that person will not
commit an offence.

g::;

Consequential to the proposed amendments to sections 4A and 9AA,
sections 2(1B), 14AA and 40(1AB) have to be refined to preserve the
consistency of the various provisions constituting the minor works confrol
system in the Buildings Ordinance. Section 40(1AB) is adjusted to spell out
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the penalties for breaching the revised sections 4A and 9AA concerning the
appointment of qualified building professionals and contractors for the
carrying out of minor works under simplified requirements. We also propose
to amend section 40(1AA) to remove the application of the penalty provision
for minor works contained therein.

The proposed package of amendments will better define the criminal
liabilities against non-compliance of the proposed minor works control regime
by building owners/tenants vis-a-vis building professionals and contractors.

In response to the Bills Committee’s request *&z“ a summary table
stipulating offences applicable to building owners/tenants, we have prepared
the same at Annex B for Members’ reference. Such table hag incorporated
the latest proposed amendments to the Bill.

Registration information of contractors

Some Members suggested that minor works contractors should be
required to show their registration numbers and relevant details in their
publicity materials so as to facilitate building owners to identify and distinguish
the contractors' qualifications. We agree with such a %gaggmﬁ@m and will map
out the detailed requirements in the regulations to be made in consultation with
the industry.  As a first step, we need to refine the regulation making power in
the Buildings Ordinance to cater for the additional requirement. As such, we

propose to amend section 38 as set out in Annex A.

Inspection of Building Plans/Records via the Internet

We informed the Bills Committee at the previous meeting that we
intended to move further committee stage amendments to empower the
Building Authority to make available building plans in an electronic form via
the Internet for public inspection. The draft provisions are at Annex C.
This service would enable members of the public to view and place orders for
hard copies of building records, including those for minor works, over the

Internet.

ours sincerely, »

(Jerry Cheun @f}
for Secretary for Development
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Annex A

Buildings (Amendment) Bill 2007
Proposed amendments to the Sections 4A and 9AA

1. Section 4A

The existing subsection (1) and (2) is to be deleted and 5
(further consequential amendments will be made to other |

“(1)  This section applies to minor works -

(a) that are commenced or car;‘éﬁs;% mﬂ: without the approval and
consent of the Building Authority under section 14(1); and

(b) in respect of which one or more prescribed building
professionals are required to be appomied by the
regulations.

(2) If minor works to which this section applies have been
commenced or carried out and the person who arranged for the works to be
commenced or carried out has knowingly failed to appoint the prescribed
building professional or the prescribed building professionals (as the case may
be) required by the regulations to be appointed in respect of the minor works
concerned, that person commits an offence.

(2A)  For the purposes of subsection (2), a person who has ap@@in‘i@d
another person to arrange for the commencement or ca “‘}kﬂg out of minor
works is not to be regarded as a person who arranged for the commencement or

carrying out of minor works.”

2. Section 9AA

The existing subsection (1) and (2) are to be deleted and the following
substituted (further consequential amendments will be made fo other
provisions) —

“(1) This section applies both to minor works co msmmd or carried
out with the approval and consent of the Building Authority under section 14(1)
and to minor works that are commenced or carried out without that approval
and consent.
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(2) If minor works to which this section applies have been commenced
or carried out and the person who arranged for the works o be commenced or
carried out has knowingly failed to appoint a prescribed registered contractor
required by the regulations to be appointed in respect of the mmor works

concerned, that person commits an offence.

(2A) For the purposes of subsection (2), a person who has appointed
another person to arrange for the commencement or carrying out of minor

works is not to be regarded as a person who arranged for the commencement or
carrying out of minor works.”

3. Other Amendments
(i) Section 2

a. New definition

“prescribed building professional” (5] BH & = A1) means an
authorized person, a registered structural engineer or a registered geotechnical
engineer;”

b. Revised version of subsection (1B)

“(1B) For the purposes of this Ordinance, mimor works that are
commenced or carried out without the approval and consent of the Building
Authority under section 14(1) are to be regarded as minor works commenced
under the simplified requirements if —

(a) a prescribed building professional or a prescribed registered
contractor has been appointed in respect of the works; or

(b) the works are commenced or carried out by a prescribed
registered contractor.”

(ii) Sectionl4AA

“Section 14(1) does not apply in respect of minor works commenced under
the simplified requirements.”



(iii) Section 38
“(1) The Secretary may by regulation provide for —

(kca) matters relating to the display or indication of
information relating to —

(i) the registration number of any prescribed
registered contractor; and

(i1) the class, type and item of the minor works in
respect of which any prescribed registered
contractor is registered,

in order to facilitate any member of the public fo
ascertain whether he is, in relation to any matter connected with

any activity under this Ordinance, dealing with a coniractor
registered under this Ordinance;”

(iv) Section 40(1AA)

“(1AA) Any person who knowingly contravenes section 14{1) in respect of
building works (other than minor works) or street works shall be guilty of an
offence and shall be liable on conviction —

(a) to a fine of $400,000 and to imprisonment for 2 and

(b) to a fine of $20,000 for each day duris ‘gg which it is proved to the
satisfaction of the court that the offence has continued.”

(v) Section 40(1AB)
“(1AB) Any person who commits an offence under section 4A(2) or
§ ¥

9AA(2) shall be liable on conviction to a fine at level 6.7

~-END-
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Annex C

Buildings (Amendment) Bills 2007
Draft Provisions relating to the Building Records e-Search System

1. Interpretation

Section 2(1) is amended by adding —

““electronic record” ( ) has the same meaning as in section

2(1) of the Electronic Transactions Ordinance (Cap. 553);

“specified document” ( ) means —

() a document made, issued or given, or a plan submitted
to or approved by the Building Authority, under or for
the purposes of this Ordinance or the Buildings
Ordinance 1935 (18 of 1935); or

(b) any part of the document or plan.

“specified document record” ( ) means —

(a) a record of a specified document made under section
36C(a);

(b) an electronic record made under section 36C(b); or

(c) a copy of an electronic record made under section
36C(c).”

2.  Sections repealed
Sections 36, 36A and 36B are repealed.

3. Sections added
The following is added —
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“36C. Powers to make records of specified
documents and copy records

The Building Authority or a person authorized by the

Authority may —

(a) make a record in the form of —
(1) a paper document;
(i1) a microfilm; or
(iii))  an electronic record,
of any specified document;

(h) convert a record in the form of a paper
document or a microfilm made under
paragraph (a) into an electronic record; or

(¢) make a copy of a record made under paragraph

(a) or (D).

36D. Disposal of documents

Where it is not necessary or desirable to maintain a specified
document in the form in which it was submitted to or approved by the
Building Authority, the document may be destroyed or disposed of

after a specified document record of it is made.

36E. Specified document records to be
treated as specified documents

A specified document record is to be treated for all purposes

o r M

as the specified document from which the specified document record

is made.



36F. Making available specified document
records to public through electronic
networks

The Building Authority or a person authorized by the

for

an
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Authority may make a specified document record availa
inspection by any person through the Internet, an intranet or a similar

electronic network.

36G.  Issue, certification and inspection of
copies etc. of specified documents or
specified document records

(D) The Building Authority or a person authorized by the
Authority, may, on the payment of the prescribed fee, issue to a
person a copy, a print or an extract of or from a specified document or
a specified document record, to facilitate the ascertaining by that

person of any matter mentioned in subsection (4).

(2) The Building Authority or a person authorized by the
Authority, may, on the payment of the prescribed fee, issue to a
person a copy, a print or an extract of or from a specified document or
a specified document record, that is certified under section 36H, to
facilitate the ascertaining by that person of any matter mentioned in

subsection (4).

(3) The Building Authority or a person authorized by the
Authority may, on the payment of the prescribed fee, make available
for inspection —

(a) at any reasonable time, a specified document

or a specified document record, at a place



specified by the Building Authority or by a

person authorized by the Building Authority;
or
(b) a specified document record by the means

mentioned in section 36F,
to facilitate the ascertaining by any person of any matter mentioned in

subsection (4).

4) The matters referred to in subsections (1}, (2) and (3)
are —

(a) matters relating to the construction of any
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building or the carrying
works or street works;
(b) whether a building, building works or street
works have been completed or carried out in
compliance with the provisions of this
Ordinance or any other enactment; and

-

(c) any other matter that the Building Authority
considers appropriate to be made available in

the interest of the public.

36H. Power to certify copies etc, of specified
documents or specified document
records

The Building Authority or a public officer authorized by the
Authority may certify a copy, a print or an extract of or from a
specified document or a specified document record as a true copy,

print or extract of the specified document or the specified document

record.



36l.  Admissibility in evidence of copies, etc.

(1) A copy, print or extract of or from a specified
document or a specified document record that purports to be a true
copy, print or extract of or from the specified document or the
specified document record, is admissible in evidence in criminal or
civil proceedings before any court on its production without further

proof if it is certified under section 36H.

(2) The court before which the certified copy, print or
extract is produced shall, unless there is evidence to the conirary,
presume that —

(a) the certification or signature is made by the
Building Authority or a public officer
authorized by the Authority; and

(b) it is a true copy, print or extract.

(3) Nothing in this section —

(@) affects any claim of the Government to
withhold the original of any specified
document or a specified document record on
the ground that its production would be
contrary to the public interest; or

(b) affects the admissibility of any evidence which
would be admissible apart from the provisions

of this section.”



CONSEQUENTIAL AMENDMENT

Building (Administration) Regulations

4. Fees

(D) Regulation

{;a%?

42(10) of the Bulding (Adnnistration)

Regulations (Cap. 123 sub. leg. A) is amended —

(a) in paragraph (a) —

(1)

(i)

m\

by repealing “For issue under section 36(2) of
the Ordinance of a certified copy, print or
extract of or from any document (other than a
plan) which is recorded m -7 and substituting
“For issue under section 36G(2) of the
Ordinance of a certified copy, print or extract
of or from a document made, issued or given
under or for the purposes of the Ordimance or
the Buildings Ordinance 1935 (18 of 1935), or
a certified copy, print or extract of or from a
specified document record that is made from
the document, that is 111 —"";

by repealing “pursuant to 36(2A)b)” where it

twice appears and substituting “or record

pursuant to 36G(3)”;

(h) in paragraph (b) —

()

by repealing “For issue under 36(2) of the
Ordinance of a certified copy, print or exiract
of or from any plan which is recorded m —
and substituting “For issue under section

36G(2) of the Ordinance of a certified copy,



(i1)

print or extract of or from a plan submitted to
or approved by the Building Authority under
or for the purposes of the Ordinance or the
Buildings Ordinance 1935 (18 of 1935), or a
certified copy, print or extract of or from a
specified document record that is made from
the plan, that is in —;

by repealing “pursuant to 36(2A)(b)" where it

twice appears and substituting “or rvecord

{'J ”3?

pursuant to 36G(3)”.

(2) Regulation 42(11) is amended —

(a) in paragraph (a) —

@

(i)

by repealing “For issue under section 36(2A)(a)
of the Ordinance of a copy, print or extract of
or from any document (other than a plan)
which is recorded in " and substituting “For
issue under section 36G(1) of the Ordinance of
a copy, print or extract of or from a document
made, issued or given under or for the
purposes of the Ordinance or the Buildings
Ordinance 1935 (18 of 1935), or a copy, print
or extract of or from a specified document
record that is made from the document, that is
n-—";

by repealing “pursuant to 36(2A)(b)” where it

twice appears and substituting “or record

pursuant to 36G(3);



(b)  inparagraph (b) -
(1) by repealing “For issue under section 2A)(2)

- extract of

-
emmp

of the Ordinance of a copy, print

s

or from any plan which is recorded i - and

substituting “For issue under section 36G(1) of

the Ordinance of a copy, print or extract of o
from a plan submitted to or approved by the

Building Authority under or for the purposes
of the Ordinance or the Buildings Ordinance
1935 (18 of 1935), or a copy, print or extract

of or from a specified document record that is
made from the plan, that is in —7;
(i) by repealing “pursuant to 36(2ZA)}b)” where it

twice appears and substituting “or record

pursuant to 36G(3)”.

3) Regulation 42(12) is amended —

(a) by repealing “For inspection under section 36(2ZA)b)
of the Ordinance of a plan or document which is
recorded in —” and substituting “For inspection under
section 36G(3) of the Ordinance of a specified
document or a specified document record, that is
in—";

(b) by repealing “plans or documents” wherever it
appears and substituting “specified documents or

specified document records”.

-END-
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CAP. 123 Buildings Ordinance

36. Admissibility in evidence of certified
copies of documents, ete.

(1) A document purporting to be a copy, print or extraci—
(@) of or from any plan submitted to or approved by the Building
Authority or any document made, issued or given under or for
the purposes of this Ordinance or the Buildings Ordinance 1935
(18 of 1935) or any microfilm or other record thereof; and
(b) signed and certified as a true copy, print or extract by the
Building Authority, or any public officer authorized by him in
writing in that behalf,
shall be admissible in evidence in criminal or civil proceedings before any court
on its production without further proof and, until the contrary is proved, the
court shall presume that—
(i) the signature and certification to the document is that of the
Building Authority or any such public officer; and
(ii) the document is a true copy, print or extract.

() The Building Authority or any public officer authorized by him may,
upon payment of the prescribed fee, certify and issue any such copy, print or
extract to any person requiring the same.

(ZA) The Building Authority or any public officer authorized by him
may upon payment of the prescribed fee—

(a) issue to a person a copy, print or extract of or from—
(i) any plan or document specified in subsection {1){a); or
(i) any microfilm or any other form of record of the plan or
document; or
(b) permit a person to inspect such a plan or document. (Added 15
of 2004 5. 25}

(3) Nothing in this section shall—

(a) be deemed to affect any claim of the Government to withhold
any document on the ground that its production would be
contrary to the public interest; and (Amended 62 of 2000 s. 3)

(b) prejudice the admissibility of any evidence which would be
admissible apart from the provisions of this section.

{Replaced 42 of 1992 5. 7)

36A. Effect of documents, etc. recorded on
microfilm or other form of record

Where any plan submitted to or approved by the Building Authority, or
any document made, issued or given under or for the purposes of this
Ordinance, is recorded on microfilm or any other form of record, the
microrilm record or other form of record of the plan or document shall be
treated for all purposes as the original plan or document.

(Added 42 of 1992 5. 8.  Amended 15 of 2004 5. 26)

Authorized Loose-leaf Edition, Printed and Published by the Director of Government Logistics,
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CAP. 123 Buildings Ordinance - 83

36B. Disposal of document

Where any plan or document is maintained by the Building Authority
under this Ordinance and the Building Authority considers that it is not
necessary or desirable to maintain such plan or document in the form in which
it was submitted to or approved by him he may destroy or dispose it after
having first made a microfilm or any other form of record thereof for his
retention.

(Added 42 of 1992 5. 8. Amended 15 of 2004 5. 27)

37. Limitation of public liability

(1) No lLiability shall rest upon Government or upon any public officer
by reason of the fact that any building works are carried out in accordance
with the provisions of this Ordinance or that such building works or the plans
thereof or materials therefor are subject to inspection or approval by a public
officer, nor shall anything in this Ordinance make it obligatory for the
Building Authority to inspect any building, building works or materials or the
site of any proposed building to ascertain that the provisions of this Ordinance
are complied with or that plans, certificates and notices submitted to him are
accurate.

(2) No matter or thing done by the Building Authority or by any public
officer acting under his direction shall if it were done bona fide for the purpose
of executing this Ordinance subject him or such public officer personally to
any action, liability, claim or demand whatsoever. ‘

(3) Nothing in this Ordinance contained shall exempt any person from
any proceeding by way of mandamus, injunction, prohibition or other order
unless it is expressly so enacted.

(Amended 31 of 1966 5. 102)

38. Regulations

b=

provide for— (Amended L.N. 330 of 1999; L. N. I06 of 2002)
(a) registration and control of—
(i) authorized persons;
(ii) registered structural engineers;
(iia) registered geotechnical engineers; (Added 15 of 2004 5. 28)
(iii) registered general building contractors; (Amended 54 of
1996 5. 20)
(iv)~v) (Repealed 43 of 1987 s. 44)
(vi) registered specialist contractors; (Replaced 52 of 1 974
5. 10.  Amended 54 of 1996 5. 20)

(1) The Secretary for Housing, Planning and Lands may b§:’ regulation
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