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Dear Ms Szeto,
Bills Committee on

Trade Descriptions (Amendment) Bill 2007

Thank you for your letters of 11 April 2008. Our responses to
the issues raised are set out below:-

Proposed section 13A

2. We have re-drafted section 13A(2)(b) and added a new section
13A(3) to better reflect our policy intent. The CSA is at the Annex.

3. It would be up to the court to determine whether the
hypothetical scenario mentioned in bullet (c) of your second letter has
contravened the law based on the actual facts of the case. Our initial
view is that it is likely to have contravened the revised section 13A(3) as
set out in the Annex.



Proposed section 13C

4. Regarding bullet (2) of your first letter and bullet (b) of your
second letter, we believe there should not be any conflict between the
proposed section 13C(2) and the defence under section 13C(5). The onus
of proof is on the prosecution, who will have to prove beyond reasonable
doubt the three elements in section 13C(2). The element in section
13C(2)(b) requires an objective reasonable man test i.e. whether the
defendant in the circumstances of the case “ought reasonably to expect”
that the information recipient is likely to mistake the individual or body
that the defendant has referred to for another reputable individual or
body. The defendant’s state of mind is irrelevant for the prosecution. If
the defendant would like to invoke section 13C(5) as his defence, he
would need to prove on a balance of probabilities that he believed that
the information recipient had not mistaken the individual or body for
another reputable individual or body. We believe the court will take both
the prosecution’s case and the defendant’s defence into account before it
makes its judgment.

Section 2(1), paragraphs (k) — (p) of the definition of “trade description”
and the Trade Descriptions (Provision of Information on Regulated
Electronic Products) Order

5. Regarding bullet (a) of your second letter, please refer to Paper
CB(1)76/07-08(2) discussed at the Panel on Economic Development on
22 October 2007, in which we have explained that the current exercise
aims to strengthen our regulatory tools against certain malpractices
which have been the focus of complaints. Accordingly, the requirement
to set out in an invoice or receipt certain specified information, including
the availability or otherwise of after-sale service and whether such
service is free or not, would only apply to five popular electronic
products. If, in the future, there are other products that warrant similar
treatment, we will consider initiating legislative amendments for the

purpose.
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Section 2(1)., paragraphs (k) — (p) of the definition of “trade description”

6. We apologize for the inconsistency. The word “service”
should be more appropriate.

Schedule 2, Part 2

7. We apologize for the inadvertent error. We will add “Jz”
between paragraphs (a) and (b) in the Chinese text of the definition of
“mobile phone™.

Yours smcerely,
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( Luke Auyeunv
for Secretary for Commerce and Economic Development
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Annex

Bills Committee on
Trade Descriptions (Amendment) Bill 2007

Proposed Committee Stage Amendments

Part 11A added
The following is added -
“PART 11A
FALSE, MISLEADING OR INCOMPLETE INFORMATION

13A. Skghs—ihdicatingpPrice per

wetght-unit of quantity on signs must g#vebe
clear—informationreadily comprehensible

(1) Any person who, without reasonable excuse, displays
in the course of any trade or business a sign which —
(a) iIndicates a price set by reference to any

wetght-unit of quantity for any goods that are

exposed for sale; but

(b) fails, within the meaning of subsection
2)(), to give clear information as to the
actualprice—of the goodsindicate the price

per unit of quantity In a readily

comprehensible manner,

commits an offence.
(2) For the purposes of subsection (1) -

(aa) “quantity” (&¢El) includes length, width,

height, area, volume, capacity, weight and

number ;
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(b)
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“sign” (1&27) includes notice, placard, label
and any other article that serves a similar
purpose;

a sign which indicates the price set by

reference to any weight-unit of quantity for

any goods fails to indicate the price per unit

of quantity in a readily comprehensible manner
_ : nf i I : _
of the goods i1t —

(1) any letter, word, numeral or character on

the sign that indicates the price or the

welght—unit of quantity is partially or

completely obscured while some other such
letters, words, numerals or characters
are visible;

(i1) because of any discrepancy between the

manner of presentation of any letter,

word, numeral or character on the sign
that indicates the price or the weight
unit of quantity —¥ss;—having regard—te

and that of any other letter, word,

numeral or character on the sign that

indicates the price or the unit of

quantity in terms of-

(A) the size and distinctiveness of the
letters, words, numerals or
characters; andor

(B) the colour of the letters, words,

numerals or characters as contrasted
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with the colour of the background on
which they are#t—#s marked,
I STV i I I
letters,—words,—numerals—orcharacters—on
the sign-that indicate the priceit is

reasonably likely that a person not

having a close look at the sign will be

unable to apprehend the accurate price

per that unit of quantity; or

(i11) the letters, words or characters on the
sign that indicate the wedght-unit of
quantity are unreasonably far apart from
the letters, words, numerals or
characters on the sign that indicate the
price.

(3) If a person —

(a) displays in the course of any trade or

business a sign that indicates the price of

any goods set by reference to a unit of

quantity; and

(b) displays another sign that indicates that unit

of quantity by reference to which the actual

price of such goods i1s to be calculated,

subsections (1) and (2) shall have effect in relation to the

person as If such signs were a single sign.




