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A BILL
To

Amend the Pneumoconiosis (Compensation) Ordinance and its subsidiary
legislation to provide compensation to, or in respect of, persons suffering
from malignant mesothelioma; and to make consequential and technical
amendments.

Enacted by the Legislative Council.

PART 1

PRELIMINARY

1. Short title

This Ordinance may be cited as the Pneumoconiosis (Compensation)
(Amendment) Ordinance 2008.

PART 2

AMENDMENTS TO THE PNEUMOCONIOSIS (COMPENSATION)
ORDINANCE AND ITS SUBSIDIARY LEGISLATION

2. Long title amended

The long title to the Pneumoconiosis (Compensation) Ordinance
(Cap. 360) is amended by adding “or malignant mesothelioma (or both)”
after “pneumoconiosis”.
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3. Short title amended

Section 1 is amended by adding “and Malignant Mesothelioma™ after
“Pneumoconiosis”.

4. Interpretation

(1) Section 2(1) is amended, in the definition of “authorized person”,
in paragraph (b), by adding “and Malignant Mesothelioma” after
“Pneumoconiosis”.

(2) Section 2(1) 1s amended by repealing the definition of “date of
diagnosis” and substituting—
““date of diagnosis” (HI15 H #])—

(a) 1n relation to the pneumoconiosis suffered by a person,
means the date of a medical examination conducted
under this Ordinance from which it is determined that
the person is suffering from the disease; and

() 1n relation to the mesothelioma suffered by a person,
means the date of a medical examination conducted
under this Ordinance from which it is determined that
the person is suffering from the disease;”.

(3) Section 2(1) is amended by repealing the definition of “earliest
diagnosed date” and substituting—
““earliest diagnosed date” (&2 8 H #])—
(a) 1n relation to the pneumoconiosis suffered by a person,
means the date determined under section 24(1)(a)(1) or
(b)(111) as the date from which it can be said that the
person has been suffering from the disease; and
(b) 1n relation to the mesothelioma suffered by a person,
means the date determined under section 24(1)(a)(i) or
(b)(111) as the date from which it can be said that the
person has been suffering from the disease;”.
(4) Section 2(1) 1s amended, in the definition of “incapacity”, by adding
“or mesothelioma (or both)” after “pneumoconiosis”.
(5) Section 2(1) 1s amended, in the definition of “medical treatment”, by
adding “or mesothelioma (or both)” after “pneumoconiosis”.

(6) Section 2(1) i1s amended by adding—

““mesothelioma” ([H %) means malignant mesothelioma which is a
primary malignant neoplasm of the mesothelial tissue due to
dust of asbestos or dust containing asbestos, whether or not such
disease is accompanied by tuberculosis of the lungs or by any
other disease caused by exposure to such dust;”.
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5. Entitlement to compensation

(1) Section 4(1)(a) is repealed and the following substituted—

“(a) to any person suffering from pneumoconiosis or mesothelioma
(or both), in respect of any incapacity resulting from the above
disease or diseases and any pain, suffering and loss of amenities
arising from the above disease or diseases; and”.

(2) Section 4(2) is repealed and the following substituted—

“(2) For a person suffering from pneumoconiosis (whether or
not he is also suffering from mesothelioma), compensation in respect
of his pneumoconiosis shall be payable under subsection (1) only
where the date of diagnosis of his pneumoconiosis or the date of his
death occurs on or after 1 January 1981.”.

(3) Section 4 1s amended by adding—

“(2A) For a person suffering from mesothelioma (whether or not
he is also suffering from pneumoconiosis), compensation in respect of
his mesothelioma shall be payable under subsection (1) only where
the date of diagnosis of his mesothelioma or the date of his death
occurs on or after the date of commencement of the Pneumoconiosis
(Compensation) (Amendment) Ordinance 2008 ( of 2008).”.

(4) Section 4(3)(a) is amended by repealing “the date of commencement
of this Part” and substituting “1 January 1981”.
(5) Section 4(3)(c) 1s amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.
(6) Section 4(4)(a) 1s amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.
(7) Section 4(4)(b) 1s amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.
(8) Section 4 1s amended by adding—
“(4A) For the purposes of paragraph (c) of subsection (3), where
a person referred to in that paragraph is paid pension or gratuity in
respect of either pneumoconiosis or mesothelioma, his entitlement to
compensation for the other of the 2 diseases shall not be affected.”.

6. Compensation for death resulting from
pneumoconiosis

(1) Section 5 is amended, in the heading, by adding “or mesothelioma (or
both)” after “pneumoconiosis”.

(2) Section 5(1) is amended by adding “or mesothelioma (or both)” after
“pneumoconiosis”.
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(3) Section 5(2) i1s amended by adding “(whether as compensation in
respect of pneumoconiosis or mesothelioma (or both))” after “section 6.

7. Compensation for bereavement

(1) Section 5A(1) is amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.

(2) Section 5A(1) is amended by adding “in respect of any of the above
diseases” after “section 15B(1)”.

8. Funeral expenses

Section 5B is amended by adding “or mesothelioma (or both)” after
“pneumoconiosis’.

9. Compensation for incapacity subsequent to
date of diagnosis

(1) Section 6(1) is amended by adding “or mesothelioma (or both)” after
“from pneumoconiosis”.

(2) Section 6(1)(b) is amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.

10. Compensation for incapacity prior to date of
diagnosis

(1) Section 10 is amended by renumbering it as section 10(1).

(2) Section 10(1) is amended by repealing “Where incapacity results from
pneumoconiosis” and substituting “Subject to subsections (2) and (3), where
incapacity results from pneumoconiosis or mesothelioma (or both)”.

(3) Section 10 is amended by adding—
“(2) Where—

(a) a person has not previously received compensation
under this Ordinance;

(b) subsequently the Pneumoconiosis Medical Board
determines on a certain date that the person is suffering
from both pneumoconiosis and mesothelioma; and

(¢) there are different earliest diagnosed dates for the
2 diseases,

then for the purposes of calculating the compensation payable under
subsection (1)—
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(d) the earlier of the 2 earliest diagnosed dates shall be
taken as the earliest diagnosed date for both diseases
under that subsection; and

(e) the degree of incapacity of the person at the date of
diagnosis resulting from both diseases as determined by
the Pneumoconiosis Medical Board shall be the degree
of incapacity for determining the multiplier in
paragraph 2 of Part III of the First Schedule.

(3) Where a person has already received compensation under
this Ordinance in respect of either pneumoconiosis or mesothelioma
(“the first disease”) and the Pneumoconiosis Medical Board
subsequently made a determination that the person is also suffering
from the other of the 2 diseases (“the second disease”), then for the
purposes of calculating the compensation payable under subsection
(1) in respect of the second disease—

(a) the earliest diagnosed date of the second disease shall
be taken as the earliest diagnosed date for that disease
under that subsection; and

(b) the degree of incapacity of the person for determining
the multiplier in paragraph 2 of Part III of the First
Schedule shall be the difference between—

(1) the aggregate degree of incapacity of the person
resulting from both pneumoconiosis and
mesothelioma at the date of diagnosis of the
second disease as determined by the
Pneumoconiosis Medical Board; and

(11) the degree of incapacity of the person resulting
from the first disease as determined by the
Pneumoconiosis Medical Board on the basis of the
last medical examination of the person under this
Ordinance.”.

11. Compensation for constant attention

Section 11(1) is amended by adding “or mesothelioma (or both)” after
“pneumoconiosis’.

12. Payment of expenses for medical treatment

(1) Section 12(1) i1s amended by adding “or mesothelioma (or both)”
after “from pneumoconiosis”.
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(2) Section 12(1) is amended by repealing “his pneumoconiosis” and
substituting “the above disease or diseases suffered by him”.
(3) Section 12(2)(b) is repealed and the following substituted—
“(b) in respect of a disease mentioned in subsection (1) shall be
payable only in respect of the period subsequent to the date of
diagnosis of that disease;”

13. Payment of expenses for medical appliances

(1) Section 12A(1) is amended by adding “or mesothelioma (or both)”
after “from pneumoconiosis”.
(2) Section 12A(1) is amended by repealing “person’s pneumoconiosis”
and substituting “above disease or diseases suffered by him”.
(3) Section 12A(2)(b) 1s repealed and the following substituted—
“(b) 1n respect of a disease mentioned in subsection (1) shall be
payable only in respect of the period subsequent to the date of
diagnosis of that disease.”.

14. Claims for expenses for medical treatment and
medical appliances

(1) Section 12B(3) is amended by repealing “his pneumoconiosis” and
substituting “the pneumoconiosis or mesothelioma (or both) suffered by him”.

(2) Section 12B(3) is amended by repealing “of pneumoconiosis” and
substituting “of the pneumoconiosis or mesothelioma (or both) suffered by
him”.

15. Common law damages

(1) Section 13(1) 1s amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.

(2) Section 13(2) i1s amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.

(3) Section 13(3A) is amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.

(4) Section 13(3B) is amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.

(5) Section 13(4) 1s amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.

(6) Section 13(5) 1s amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.
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(7) Section 13(7) is amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.

(8) Section 13(8) is amended by repealing “, other than compensation”
and substituting “in respect of the pneumoconiosis, other than compensation
in respect of the pneumoconiosis™.

(9) Section 13 is amended by adding—

“(8A) Where after the commencement of the Pneumoconiosis
(Compensation) (Amendment) Ordinance 2008 ( of 2008), a
person 1s awarded damages for death or disability resulting from
mesothelioma in a judgment of a court in Hong Kong the whole of
the person’s entitlement to compensation or other payment under
this Ordinance in respect of the mesothelioma, other than
compensation in respect of the mesothelioma payable prior to the
date of such judgment, shall by virtue of this section be extinguished.”.

(10) Section 13(9) is repealed and the following substituted—

“(9) In this section “death or disability resulting from
pneumoconiosis or mesothelioma (or both)” (i BE3% 7T 45 J 5l [H] Kz I
(W) 51 BHIFET- 295 ) means death, disability, pain and suffering
or any other loss or damage of any kind resulting from
pneumoconiosis or mesothelioma (or both); and “death or disability
resulting from pneumoconiosis” (ifi EERITE 5| B AL T8l EE%) and
“death or disability resulting from mesothelioma” (I BJ& 51 E LT
8 5&¥%) shall be construed accordingly.”.

16. Section added
The following is added immediately after section 13A—

“13B. Certain sections do not confer
additional compensation to persons
with both diseases

For the avoidance of doubt, where—
(a) a person i1s suffering from both pneumoconiosis and
mesothelioma; and
(b) the person or the members of his family is or are entitled to
compensation or other payment under section 5, 5A, 5B,
6(1)(b) or 11,
the amount of compensation or other payment payable to the person or
the members of his family under each of those sections shall not be higher
than the amount the person or the members of his family would have been
entitled to under that section had the person been only suffering from one
of the above diseases.”.



PNEUMOCONIOSIS (COMPENSATION) (AMENDMENT) C57
BILL 2008

17. Claims for compensation

(1) Section 14(1)(a) is amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.

(2) Section 14(1)(b) 1s amended by repealing “dies (whether as a result of
pneumoconiosis or from a cause other than pneumoconiosis)” and substituting
“or mesothelioma (or both) dies (whether as a result of the above disease or
diseases or from a cause other than the above disease or diseases)”.

(3) Section 14(1) is amended, in the Chinese text, by repealing [ & 4~
and substituting i X",

(4) Section 14 is amended by adding—

“(1A) Where—
(a) a person has been determined by the Pneumoconiosis
Medical Board to be suffering from either
pneumoconiosis or mesothelioma; and
(b) that person subsequently suffers from the other of the
2 diseases and he wishes to make a further claim for
compensation for that other disease,
instead of notifying the Commissioner under this section in respect of
the further claim, he shall request the Pneumoconiosis Medical Board
to conduct a further medical examination, and section 23A applies to
the request accordingly.”.

18. Commissioner to determine certain matters
and issue certificate

(1) Section 15(1)(a) is amended by adding “or mesothelioma (or both)”
after “suffers from pneumoconiosis”.

(2) Section 15(1)(a) 1s amended by repealing “suffered from
pneumoconiosis” and substituting “suffered from the above disease or
diseases”.

19. Interim payments of compensation to family
members

Section 15A(1)(a) is amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.
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20. Board to pay compensation to Government
in certain circumstances

Section 19 is amended by adding “or mesothelioma (or both)” after
“pneumoconiosis”.

21. Further medical examination

(1) Section 23A(1) 1s amended by adding “or mesothelioma (or both)”
after “pneumoconiosis”.

(2) Section 23A(1) 1s amended by repealing “whether there has been any
increase in the degree of his incapacity.” and substituting—

(13

(a) whether there has been any increase in the degree of his
incapacity; or
(b) (if he has previously been determined by the
Pneumoconiosis Medical Board to be suffering from
either pneumoconiosis or mesothelioma only) whether
he is also suffering from the other of the 2 diseases
(referred to in this section as “the second disease™) and
whether there has been any increase in the degree of his
incapacity.”.
(3) Section 23A(2)(a) is amended by repealing “under this section for a
further medical examination” and substituting “for a further medical
examination for the purposes of subsection (1)(a)”.

(4) Section 23A(2)(b) is amended by repealing “an examination under
this section” and substituting “the further medical examination”.

(5) Section 23A(3)(a) is amended by repealing “under this section” and
substituting “for a further medical examination for the purposes of subsection
(D(a)”.

(6) Section 23A(3) is amended by repealing “an examination under this
section” and substituting “the further medical examination”.

(7) Section 23A 1s amended by adding—

“(BA) A request for a further medical examination for the
purposes of subsection (1)(b) shall not be made unless the request is
supported by an opinion given by a registered medical practitioner
attending the person to the effect that the person is suffering from the
second disease, and on receipt of such a request and such an opinion,
the further medical examination shall be conducted by the
Pneumoconiosis Medical Board as soon as practicable.”.

(8) Section 23A(4) 1s amended by repealing “section 6(1)(h)” and
substituting “section 6(1)(a)(i1)”.
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(9) Section 23A(4) is amended by repealing “an examination conducted
under this section, other than an early examination referred to in subsection
(3),” and substituting “a further medical examination conducted under this
section”.

(10) Section 23A(4)(a) is amended by repealing “where the request for
examination under this section was” and substituting “in the case of a request
for a further medical examination for the purposes of subsection (1)(a)”.

22. Determination of incapacity or cause of
death

(1) Section 24(1)(a) is amended by adding “or mesothelioma (or both)”
after “from pneumoconiosis”.

(2) Section 24(1)(a)(i) is amended, in the Chinese text, by repealing “itt
%~ and substituting “_FRRNE”.

(3) Section 24(1)(a)(i1) is amended by repealing “pneumoconiosis” and
substituting “above disease or diseases”.

(4) Section 24(1)(b)(i) is amended, in the Chinese text, by repealing “4#
5% and substituting “Afi#x”.

(5) Section 24(1)(b)(11) is amended by repealing the full stop and
substituting “; and”.
(6) Section 24(1)(b) 1s amended by adding—

“(@i1) (if the examination is conducted for the purposes of section
23A(1)(b)) determine whether the person suffers from the second
disease referred to in that section and the date from which it can
be said that the person has been so suffering.”.

(7) Section 24 is amended by adding—

“(1A) Where a person is suffering from both pneumoconiosis
and mesothelioma, the Pneumoconiosis Medical Board shall, in
determining the degree of incapacity of the person, take into account
the effect of both diseases on the person as a whole, and in any event,
the degree of incapacity determined in respect of the person shall not
exceed 100%.”.

(8) Section 24(2)(a) is amended by adding “or mesothelioma” after “that
the person was suffering from pneumoconiosis”.

(9) Section 24(2)(a) 1s amended by repealing “pneumoconiosis at” and
substituting “the above disease or diseases at”.

(10) Section 24(2)(b) 1s amended by repealing “suffering from
pneumoconiosis” where it twice appears and substituting “suffering from
pneumoconiosis or mesothelioma (or both)”.
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(11) Section 24(2)(b) is amended by repealing “resulted from
pneumoconiosis” and substituting “resulted from the above disease or
diseases”.

23. Functions and powers of the Board

(1) Section 26(1)(ba) is amended by adding “and mesothelioma” after
“prevent pneumoconiosis’.

(2) Section 26(1)(ba) is amended by repealing “from pneumoconiosis”
and substituting “from the above diseases”.

(3) Section 26(1)(bb) is amended by repealing “the commencement of
Part IT” and substituting “1 January 1981”.

24. Payment of levy and surcharge

Section 37(2) is amended by adding “and Malignant Mesothelioma” after
“Pneumoconiosis”.

25. Subrogation

Section 40A(1) is amended by adding “or mesothelioma” after
“pneumoconiosis’.

26. Application to claims prior to the 1993
amending Ordinance

(1) Section 49(4)(d) is amended, in the Chinese text, by repealing “5|%(”
and substituting “5|EH”.

(2) Section 49(4)(e) is amended, in the Chinese text, by repealing “5|%(”
and substituting “5|E”.

27. Amounts of compensation

The heading of Part I of the First Schedule is amended by adding “Or
MESOTHELIOMA (OR BOTH)” after “PNEUMOCONIOSIS”.

28. Expenses for medical treatment and
medical appliances

(1) The Second Schedule is amended, in paragraph 1 of Part I, by adding
“in respect of pneumoconiosis or mesothelioma (or both)” before “as an
in-patient”.
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(2) The Second Schedule is amended, in paragraph 2 of Part I, by adding
“in respect of pneumoconiosis or mesothelioma (or both)” before “other than
as an in-patient”.

(3) The Second Schedule is amended, in paragraph 3 of Part I, by adding
“in respect of pneumoconiosis or mesothelioma (or both)” before “on any

2

day”.

29. Pneumoconiosis Compensation Fund Board

(1) The Third Schedule is amended, in the Chinese text, in paragraph
6(6), by repealing “fJ1E¥L T~ and substituting ““#aF A",

(2) The Third Schedule is amended, in paragraph 8(2), by adding “and
Malignant Mesothelioma™ after “Pneumoconiosis”.

30. Degree of incapacity

(1) The Fourth Schedule is amended, in paragraph 1, by adding
“suffering from pneumoconiosis” after “of a person”.

(2) The Fourth Schedule is amended by adding—

“lA. The degree of incapacity of a person suffering from
mesothelioma or from both pneumoconiosis and mesothelioma shall
be determined by reference to—

(a) the person’s loss of lung function resulting from
mesothelioma or from both pneumoconiosis and
mesothelioma (as the case may be), which loss shall,
except where paragraph 4 applies, be assessed by
reference to the forced vital capacity of the person in
accordance with this Schedule; and

(b) the person’s loss of other bodily functions (if any)
resulting from mesothelioma, which loss shall be
assessed by reference to the findings of such other
clinical examinations as the Pneumoconiosis Medical
Board considers appropriate.”.

(3) The Fourth Schedule is amended, in paragraph 2, by adding “or
mesothelioma (or both),” after “pneumoconiosis”.

(4) The Fourth Schedule is amended, in paragraph 3, by adding “or
mesothelioma (or both)” after “pneumoconiosis”.

(5) The Fourth Schedule 1s amended, in the Chinese text, in paragraph 4,
by adding “HI&5 R after “fukn”.
(6) The Fourth Schedule is amended by adding—
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“4A. The degree of incapacity of a person determined in accordance
with this Schedule shall not exceed 100%, even though he suffers
from both pneumoconiosis and mesothelioma.”.

Pneumoconiosis (Compensation) (Assessment of Levy)
Regulations

31. Title amended

The title to the Pneumoconiosis (Compensation) (Assessment of Levy)
Regulations (Cap. 360 sub. leg. A) 1s amended by adding “AND
MALIGNANT MESOTHELIOMA” after “PNEUMOCONIOSIS”.

32. Citation

Regulation 1 is amended by adding “and Malignant Mesothelioma” after
“Pneumoconiosis”.

Pneumoconiosis (Compensation) Appeal Rules

33. Title amended

The title to the Pneumoconiosis (Compensation) Appeal Rules (Cap. 360
sub. leg. C) is amended by adding “AND MALIGNANT MESOTHELIOMA”
after “PNEUMOCONIOSIS”.

34. Register

Rule 3(1) is amended by adding “and Malignant Mesothelioma” after
“Pneumoconiosis”.

35. Forms
(1) The Schedule is amended, in Form 1—
(a) by repealing “P.C.A. No. of 19 ” and
substituting “P.M.M.C.A. No. of 7
() by adding “and  Malignant = Mesothelioma”™  after
“Pneumoconiosis”;
(¢) by repealing “Dated the ...... day of ..., 19......7

and substituting “Dated the ...... day of .o, 7.
(2) The Schedule is amended, in Form 2—
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(a) by repealing “P.C.A. No. of 19 7
and substituting “P.M.M.C.A. No. of 7
() by adding “and  Malignant = Mesothelioma”  after
“Pneumoconiosis’;
(¢) by repealing “Dated the ...... day of ..o, 19.....7

2

and substituting “Dated the ...... day of .o, :

PART 3

CONSEQUENTIAL AMENDMENTS
Specification of Public Offices

36. Schedule amended

The Schedule to the Specification of Public Offices (Cap. 1 sub. leg. C) is
amended, in column 2, by repealing “Pneumoconiosis (Compensation)
Ordinance” where it appears opposite to “Commissioner for Labour” in
column 1 and substituting “Pneumoconiosis and Malignant Mesothelioma
(Compensation) Ordinance”.

Employment Ordinance

37. Specified Ordinances

The Fourth Schedule to the Employment Ordinance (Cap. 57) is
amended, in item 7, by adding “and Malignant Mesothelioma” after
“Pneumoconiosis”.

Pensions Ordinance

38. Pensions to dependants when an officer dies
on duty

Section 18(6) of the Pensions Ordinance (Cap. 89) is amended by adding
“and Malignant Mesothelioma™ after “Pneumoconiosis”.
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Pensions Regulations

39. Officers retiring on account of injuries

Regulation 31(6) of the Pensions Regulations (Cap. 89 sub. leg. A) is
amended by adding “and Malignant Mesothelioma” after “Pneumoconiosis”.

Legal Aid (Assessment of Resources and Contributions)
Regulations

40. Rules for computing disposable capital

Schedule 2 to the Legal Aid (Assessment of Resources and Contributions)
Regulations (Cap. 91 sub. leg. B) is amended, in rule 12(b), by adding “and
Malignant Mesothelioma™ after “Pneumoconiosis”.

Pension Benefits Ordinance

41. Grant of additional pension on account of injuries

Section 15(3) of the Pension Benefits Ordinance (Cap. 99) is amended by
adding “and Malignant Mesothelioma” after “Pneumoconiosis”.

42. Dependant pension

Section 19(9) 1s amended by adding “and Malignant Mesothelioma™ after
“Pneumoconiosis”.

Births and Deaths Registration Ordinance

43. Forms

The Second Schedule to the Births and Deaths Registration Ordinance
(Cap. 174) is amended, in Form 18, in Part III, by repealing paragraph 2(7)(a)
and substituting—

“(a) the death was caused by—
(1) an occupational disease, within the meaning of section 3 of the
Employees’ Compensation Ordinance (Cap. 282); or
(1) pneumoconiosis, or mesothelioma, within the meaning of section
2(1) of the Pneumoconiosis and Malignant Mesothelioma
(Compensation) Ordinance (Cap. 360), or both of those diseases;
or”.
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Auxiliary Forces Pay and Allowances (Pensions) Regulation

44. Exclusion from application

(1) Section 8(a) of the Auxiliary Forces Pay and Allowances (Pensions)
Regulation (Cap. 254 sub. leg. I) is amended by adding “and Malignant
Mesothelioma™ after “Pneumoconiosis”.

(2) Section 8(b) is amended by adding “and Malignant Mesothelioma”
after “Pneumoconiosis” where it twice appears.

Employees’ Compensation Ordinance

45. Saving in case of diseases other than
occupational diseases

Section 36(2)(a) of the Employees” Compensation Ordinance (Cap. 282) is
repealed and the following substituted—
“(a) pneumoconiosis or mesothelioma (or both) in respect of which
compensation is recoverable under the Pneumoconiosis and
Malignant Mesothelioma (Compensation) Ordinance (Cap. 360);

2

or”.
Pension Benefits (Judicial Officers) Ordinance

46. Grant of additional pension on account of injuries

Section 15(3) of the Pension Benefits (Judicial Officers) Ordinance
(Cap. 401) 1s amended by adding “and Malignant Mesothelioma” after
“Pneumoconiosis”.

47. Dependant pension

Section 20(9) 1s amended by adding “and Malignant Mesothelioma”™ after
“Pneumoconiosis”.

Coroners Ordinance

48. Schedule 1 amended

Schedule 1 to the Coroners Ordinance (Cap. 504) is amended, in Part 1,
by repealing paragraph 7(a) and substituting—
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“(a) the death was caused by—
(1) an occupational disease, within the meaning of section 3 of the
Employees’ Compensation Ordinance (Cap. 282); or
(i) pneumoconiosis, or mesothelioma, within the meaning of section
2(1) of the Pneumoconiosis and Malignant Mesothelioma
(Compensation) Ordinance (Cap. 360), or both of those diseases;
or’”.

49. Properly interested persons

Schedule 2 is amended, in paragraph 6, by repealing everything after
“have been caused by” and substituting—

13

(a) any injury received in the course of his employment; or
(b) any of the following diseases which may have been contracted in
the course of his employment—

(1) an occupational disease, within the meaning of section 3 of
the Employees’ Compensation Ordinance (Cap. 282);

(i) pneumoconiosis, or mesothelioma, within the meaning of
section 2(1) of the Pneumoconiosis and Malignant
Mesothelioma (Compensation) Ordinance (Cap. 360); or

(111) any other disease (whether described as an occupational
disease or otherwise).”.

Construction Workers Registration Ordinance

50. Provision of information and production of
documents

(1) Section 31(3)(a)(ii)) of the Construction Workers Registration
Ordinance (Cap. 583) is amended by adding “and Malignant Mesothelioma”
after “Pneumoconiosis”.

(2) Section 31(3)(e) 1s amended by adding “and Malignant
Mesothelioma”™ after “under the Pneumoconiosis™.
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Construction Industry Council Ordinance

51. Protection of information given under
sections 59 and 60

(1) Section 61(2)(a) of the Construction Industry Council Ordinance
(Cap. 587) is amended by adding “and Malignant Mesothelioma” after
“Pneumoconiosis’.

(2) Section 61(2)(e) 1s amended by adding “and Malignant
Mesothelioma” after “under the Pneumoconiosis”.

Certification for Employee Benefits (Chinese Medicine)
(Miscellaneous Amendments) Ordinance 2006

52. Long title amended

The long title to the Certification for Employee Benefits (Chinese
Medicine)(Miscellaneous Amendments) Ordinance 2006 (16 of 2006) is
amended by adding “and Malignant Mesothelioma” after “Pneumoconiosis”
wherever it appears.

53. Part heading amended

The heading of Part 4 is amended by adding “AND MALIGNANT
MESOTHELIOMA™ after “PNEUMOCONIOSIS™.

54. Interpretation

Section 23(1) 1s amended by adding “and Malignant Mesothelioma”™ after
“Pneumoconiosis’.

55. Section added

(1) Section 25 is amended, in the new section 12AA(1), by adding “or
mesothelioma (or both)” after “from pneumoconiosis™.

(2) Section 25 1s amended, in the new section 12AA(1)(a), by repealing
“his pneumoconiosis” and substituting “the above disease or diseases suffered
by him”.
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56. Claims for medical expenses and expenses for
medical appliances

(1) Section 26(3) i1s amended, in the new section 12B(3)(e)(i), by repealing
“his pneumoconiosis” and substituting “the pneumoconiosis or mesothelioma
(or both) suffered by him”.

(2) Section 26(3) is amended, in the new section 12B(3)(e)(i1), by adding
“or mesothelioma (or both)” after “pneumoconiosis”.

(3) Section 26(3) is amended, in the new section 12B(3)(f), by repealing

“his pneumoconiosis” and substituting “the pneumoconiosis or mesothelioma
(or both) suffered by him”.

57. Further medical examination

Section 28 is amended, in the new section 23A(3)(a), by repealing “under
this section” and substituting “for a further medical examination for the
purposes of subsection (1)(a)”.

Explanatory Memorandum

The purpose of this Bill is to amend the Pneumoconiosis (Compensation)
Ordinance (Cap. 360) (“the Ordinance”) and its subsidiary legislation to
provide compensation to, or in respect of, persons suffering from malignant
mesothelioma (“mesothelioma™). The main provisions of the Bill are explained
below.

2. The Bill is divided into 3 Parts.

Part 1

3. Part 1 provides for the short title to the Bill. The Bill when enacted will
come into operation on the day on which it is published in the Gazette.

Part 2

4. Clauses 2 and 3 amend the long title and short title to the Ordinance to
reflect the inclusion of mesothelioma under the Ordinance.

5. Clause 4 adds a definition for “mesothelioma” in section 2(1) of the
Ordinance. The definition of “date of diagnosis” and “earliest diagnosed
dates” are extended to cover persons suffering from mesothelioma.
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6. Clause 5 amends section 4 of the Ordinance to provide compensation to a
person suffering from mesothelioma. Compensation in respect of his
mesothelioma shall only be payable where the date of diagnosis of his
mesothelioma or the date of his death occurs on or after the date of
commencement of the Bill when enacted.

7. Clauses 6 to 14 amend sections 5, 5A, 5B, 6, 10, 11, 12, 12A and 12B of
the Ordinance to provide that the compensation and other payment payable
under those sections are also payable to persons suffering from mesothelioma.
New provisions are added in section 10 of the Ordinance to set out the
methods for calculating the compensation payable for incapacity prior to the
date of diagnosis for persons suffering from both pneumoconiosis and
mesothelioma.

8. Clause 17(4) provides that where a person suffering from -either
pneumoconiosis or mesothelioma is subsequently found to be suffering from
the other of the 2 diseases and wishes to claim compensation, instead of
making another claim under section 14 of the Ordinance, he shall make a
request for a further medical examination under section 23A of the Ordinance.

9. Clause 21 amends section 23A of the Ordinance to provide that a person
suffering from either pneumoconiosis or mesothelioma may request the
Pneumoconiosis Medical Board to conduct a further medical examination to
determine whether he is also suffering from the other of the 2 diseases (“the
second disease”) and whether there has been any increase in the degree of his
incapacity, but the request has to be supported by a medical opinion that the
person is suffering from the second disease. Clause 22 amends section 24 of the
Ordinance to empower the Pneumoconiosis Medical Board to conduct a
further medical examination to determine whether a person is suffering from
the second disease.

10. For a person suffering from both pneumoconiosis and mesothelioma, the
new section 24(1A) of the Ordinance (added by clause 22(7)) provides that the
degree of incapacity determined by the Pneumoconiosis Medical Board in
respect of such person shall not exceed 100%.

11. Clause 30 amends the Fourth Schedule to the Ordinance to provide for a
mechanism to determine the degree of incapacity of a person suffering from
mesothelioma, or from both pneumoconiosis and mesothelioma.
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Part 3

12. Part 3 (clauses 36 to 57) contains consequential amendments to the
following Ordinances and subsidiary legislation—

(a) Specification of Public Offices (Cap. 1 sub. leg. C);
(b)) Employment Ordinance (Cap. 57);

(¢) Pensions Ordinance (Cap. 89);

(d) Pensions Regulations (Cap. 89 sub. leg. A);

(e) Legal Aid (Assessment of Resources and Contributions)
Regulations (Cap. 91 sub. leg. B);

(/) Pension Benefits Ordinance (Cap. 99);
(g) Births and Deaths Registration Ordinance (Cap. 174);

(h) Auxiliary Forces Pay and Allowances (Pensions) Regulation
(Cap. 254 sub. leg. I);

(i) Employees” Compensation Ordinance (Cap. 282);

(j) Pension Benefits (Judicial Officers) Ordinance (Cap. 401);
(k) Coroners Ordinance (Cap. 504);

(/) Construction Workers Registration Ordinance (Cap. 583);
(m) Construction Industry Council Ordinance (Cap. 587); and

(n) Certification for Employee Benefits (Chinese Medicine)
(Miscellaneous Amendments) Ordinance 2006 (16 of 2006).




