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LEGISLATIVE COUNCIL BRIEF

Prevention and Control of Disease Bill

INTRODUCTION
At the meeting of the Executive Council on 4 December 2007, the
Council ADVISED and the Chief Executive (“CE”) ORDERED that –
(a)

the existing Quarantine and Prevention of Disease Ordinance (“the
Ordinance”) (Cap. 141) should be repealed; and

(b)

the Prevention and Control of Disease Bill, at Annex A, should be
introduced into the Legislative Council (“LegCo”).

JUSTIFICATIONS
Compliance with the International Health Regulations (“IHR”)(2005)
2.
The IHR (2005) of the World Health Organization (“WHO”), which
seek to prevent, protect against, control and provide a public health response
to the international spread of disease, have entered into force on 15 June
2007 and replaced IHR (1969) for combating international health risks. The
scope of the IHR (2005) has been broadened considerably from basically
covering three quarantinable diseases (i.e. cholera, plague and yellow fever) to
any disease of public health importance which can spread internationally.
Main provisions of the IHR (2005) include (a)

Page 1

routine public health measures (including inspection and control
activities) on travellers, conveyances and goods at international
airports and ports to prevent international spread of disease
(including disease caused by contamination);

(b)

a requirement for States Parties to notify the WHO of all events that
may constitute a public health emergency of international concern1;

(c)

requirements on the core capacity for surveillance, report and
response to public health events; and

(d)

procedures for the WHO to make recommendations on areas affected
by public health threats, to prevent international spread of disease
(including disease caused by contamination).

3.
The IHR (2005) are a set of legally binding regulations for WHO
States Parties (China is one of them), providing for a global response to public
health threats. States Parties to the Regulations have up to five years to
assess and develop their core capacities for surveillance of and prompt and
effective response to public health risks and public health emergencies of
international concern. They have been extended to Hong Kong pursuant to
Article 153 of the Basic Law. While Hong Kong should be able to meet the
basic requirements of the IHR (2005) during peacetime by exercising its
existing powers under the Ordinance, supplemented by administrative
measures, we need to update our legal framework to strengthen the
monitoring of and to impose control measures on cross-boundary
conveyances, points of entry (including the airport and ports) and travellers to
ensure our ability to comply with IHR (2005), especially during disease
outbreaks.

4.
To prevent cross-boundary spread of diseases, it is necessary to
establish robust routine preventive measures to ensure, as far as possible,
that the points of entry, cross-boundary conveyances, travellers, goods and
other things passing into or out of Hong Kong are free from infection or
contamination. Moreover, effective disease surveillance systems should be
established to ensure timely detection of diseases and contamination at the
boundary control points. To these ends, we propose that a health officer
(“HO”)2 has the powers to –
1

According to the IHR (2005), a public health emergency of international concern refers to
an extraordinary public health event which is determined: (a) to constitute a public health risk
to other States through the international spread of disease; and (b) to potentially require a
coordinated international response.
2
“Health officer” refers to the Director of Health; Deputy Director of Health; Controller,
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(a)

require operators to take reasonable steps to ensure that points of
entry and cross-boundary conveyances are kept in sanitary
condition, and where necessary, to require measures to be
implemented, including but not limiting to disinfection, disinsection,
and deratting for the prevention and control of spread of infectious
diseases into or out of Hong Kong;

(b)

require provision of relevant information by operators concerning
cases of infectious disease, or sources of infectious disease or
contamination on board a cross-boundary conveyance or at a point
of entry; and

(c)

inspect points of entry and cross-boundary conveyances and to
order their cleansing, disinfection, etc. and to inspect and issue
relevant certificates, such as the Ship Sanitation Control Exemption
Certificate, in compliance with the IHR (2005).

5.
When there is an outbreak in Hong Kong or elsewhere, or when
there is an imminent threat of such an outbreak, we will need to implement
control measures in a timely manner to prevent any cross-boundary spread of
disease. Legal powers are also needed to implement recommendations on
response measures which may be issued by the WHO from time to time,
having regard to the disease outbreak situation in a particular area. For
these purposes, we propose –
(a)

with respect to travellers –
(i)

to empower a HO to require travellers to produce relevant
health declarations, and, having regard to the circumstances
and the recommendations of the WHO, to require proof of
vaccination or prophylaxis;

(ii)

to empower a HO to require medical surveillance, to conduct
necessary medical examination or tests on travellers or to
order isolation or quarantine of any traveller who is or is likely
to be a contact or infected person;

(iii)

to empower a HO to prohibit a contact of or a person infected

Centre for Health Protection of the Department of Health; or a medical practitioner appointed
by the Director of Health as a health officer or port health officer.
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with a specified disease (i.e. Severe Acute Respiratory
Syndrome (“SARS”), Avian Influenza or Extensively
Drug-Resistant Tuberculosis) from leaving Hong Kong, or after
having regard to WHO’s recommendations, to prohibit
travellers from leaving Hong Kong; and
(b) with respect to points of entry and conveyances –
(i)

to empower a HO to order isolation of any point of entry or
cross-boundary conveyance or any part of it, where necessary,
for the prevention of the spread of infectious disease;

(ii)

to empower a HO, as the case requires, to seize, isolate,
disinfect and, if necessary, destroy infected articles found at a
point of entry or on board a cross-boundary conveyance;

(iii)

to empower a HO, having regard to the circumstances and the
recommendations of the WHO, to prohibit the departure from
or entry into Hong Kong of conveyances; and

(iv)

to empower a HO, having regard to the circumstances and the
recommendations of the WHO, to prohibit the departure from
or entry into Hong Kong of articles at a point of entry or on
board cross-boundary conveyances.

Disease Control Structure
6.
The SARS Expert Committee established by the Government
recommended in its report published in October 2003 that, among other
things, the adequacy of existing legislation should be reviewed in order to
expand the list of notifiable diseases, establish the primacy of the Department
of Health (“DH”) in the control of infectious disease outbreaks, and clarify the
legal powers available to enforcement officers. These recommendations are
compatible with IHR (2005). The proposals above take into account the
findings of our comprehensive review of the existing legal framework for the
prevention and control of infectious disease having regard to our experience
during the SARS outbreak. To ensure that it is up-to-date and capable of
dealing with new and re-emerging diseases, both in peacetime and during a
public health emergency, we propose to –
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(a)

update and expand the existing list of notifiable diseases to include
infectious diseases of public health concern having regard to the
current local epidemiology of infectious diseases;

(b)

require notification of any release of dangerous infectious agents
and empower the Director of Health (“Director”) to require the
surrender of such agents for proper disposal so as to prevent the
spread of disease in the community;

(c)

empower a HO, with the written approval of the Director, to seize
infectious agent of a disease or an article containing it, and to cause
tests to be performed on the same to gather further information on
the disease for the purpose of preventing the spread or controlling of
the disease that constitutes a public health risk;

(d)

require medical practitioners to provide information that is within
their knowledge relating to cases of infectious disease to facilitate
investigation and contact tracing;

(e)

empower a HO to place contacts and infected persons under medical
surveillance; and

(f)

clarify the power to order isolation or quarantine of persons who are
believed to be contacts or infected.

7.
To enhance our preparedness for any major disease outbreaks in
Hong Kong, we need to ensure that the DH has the surge capacity to respond
effectively and efficiently to public health emergencies. To this end, we have
made considerable investment in the health care system in the past few years,
including the establishment of the Centre for Health Protection in the DH, and,
among other things, the provision of isolation facilities, testing facilities and
antiviral stockpiles. However, further power is considered necessary to
enable the Government to contain the situation of any major disease outbreak
in Hong Kong within the shortest possible timeframe. For this, we propose
to –
(a)
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empower the Chief Executive (“CE”) in Council to make a Prevention
and Control of Disease (Public Health Emergency) Regulation
(“Public Health Emergency Regulation”) when an occasion of public
health emergency exists for the purpose of combating and

controlling the emergency situation;
(b) empower the Government to access and disclose information to the
public relating to the state of public health emergency for the
purpose of protecting public health;
(c)

provide for the requisition of private property (e.g. vaccines,
medicine, personal protective gear, vehicles, vessels, etc.) by the
Government during a state of public health emergency; and

(d) enable the temporary appointment of qualified but unregistered
health care personnel to perform necessary tasks and duties under
the direction of the Director during an emergency.
8.
The CE in Council will make the Public Health Emergency
Regulation on the advice of Secretary for Food and Health (“SFH”), who will
consult the Director for his professional assessment and advice. When it is
considered that the state of public health emergency has ceased, we will invite
the CE in Council to repeal the Public Health Emergency Regulation made for
that particular occasion.

9.
The above proposals are essential to ensure that public health
measures can be effectively carried out at times of emergency. We must
emphasise that any such decision will only be made and powers be exercised
in very exceptional circumstances.

10.
Some of the measures mentioned above for the purpose of
preventing and controlling the spread of diseases, such as seizure and
surrender of articles, and requisition of private property, may be considered
as interference with or, in some cases, de facto deprivation of property rights.
To ensure compliance with Article 105 of the Basic Law3, the fair balance or
proportionality requirement which may be implicit under that Article and
Article 64 (i.e. that in respect of any control of property, there must be a
reasonable relationship of proportionality between the means employed and
the aim sought to be realized), and compliance with the requirements under
3

Article 105 of the Basic Law provides for real value compensation for lawful deprivation of
property.
4
Article 6 of the Basic Law provides that the HKSAR Government shall protect the right of private
ownership of property in accordance with law.
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applicable international agreements for compensation to be paid, we propose
to –
(a)

explicitly provide for the compensation for the requisition of any
property; and

(b) provide that any compensation ordered by the Director where any
article is damaged, destroyed, seized, surrendered or submitted to
any person under statutory authority should be just and equitable
in the circumstances.

THE BILL
11.
Given that the existing Ordinance has been enacted for over 70
years, with subsequent amendments made from time to time, we have taken
the opportunity to revamp the approach of the entire statutory framework.
As the first step, we have prepared the new Bill to replace the Ordinance.
Unlike the existing Ordinance, the Bill only contains fundamental and
enabling provisions, such as those providing for the power of arrest, seizure
and forfeiture; the making of regulations (including those for handling a
public health emergency); etc. Provisions that are operational in nature,
such as the notification of cases of infectious disease, disease prevention,
isolation and quarantine of persons, etc. will be included in a new subsidiary
legislation, to be named the Prevention and Control of Disease Regulation,
which will be made by SFH after the enactment of the Bill. The Regulation
will provide a holistic plan of measures for the prevention, surveillance and
control of infectious diseases and cross-boundary spread of disease in respect
of Hong Kong residents, travellers, goods and cross-boundary conveyances.
12.
After the enactment of the Bill, most of the subsidiary legislation
of the Ordinance will be repealed because they have either become irrelevant
under the new regime, or will be modernised and subsumed under the new
Prevention and Control of Disease Regulation. The new Prevention and
Control of Disease Ordinance and the Prevention and Control of Disease
Regulation will commence on the same date to be appointed by SFH.
13.
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The main provisions of the Bill are –

(a)

Clause 3 provides that a HO may, with the written approval of the
Director, seize any article that the HO has reason to believe is an
infectious agent or contains an infectious agent;

(b)

Clause 4 provides that a HO may forfeit any article that is taken
into Hong Kong illegally;

(c)

Clause 5 provides for the power of a HO, etc. to stop, detain and
arrest a person who has committed or is committing an offence
under the Bill or who has obstructed or assisted in the obstruction
of the HO, etc. in the performance of statutory functions;

(d)

Clause 6 provides for the power to arrest a person who escapes
from detention;

(e)

Clause 7 empowers SFH to make regulation for the purpose of the
prevention of any disease and the spread of any disease and
contamination;

(f)

Clause 8 empowers the CE in Council to make public health
emergency regulation for the purposes of preventing, combating or
alleviating the effects of a public health emergency and protecting
public health;

(g)

Clause 9 empowers the Director to prescribe by an order published
in the Gazette any measure to be applied in the light of any
temporary recommendation made by the WHO;

(h)

Clause 10 requires the Commissioner of Police to furnish police
assistance on the request of a HO;

(i)

Clause 11 provides for the offence of obstructing or assisting in the
obstruction of a HO, etc. in the performance of statutory functions;

(j)

Clause 12 provides that the Director may order just and equitable
compensation to be paid for any article that is damaged, destroyed,
seized, surrendered or is submitted to any person pursuant to
statutory authority;
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(k)

Clause 13 provides for the immunity from any personal liability in
respect of anything done or omitted to be done by a HO, or any
public officer or persons acting under the direction of the HO;

(l)

Clause 14 provides that the Bill does not affect vessels or aircraft
of war;

(m)

Clause 15 empowers the Director to amend Schedules 1 and 2 to
the Bill referred to in sub-paragraphs (o) and (p) below by way of a
notice published in the Gazette;

(n)

Clause 16 repeals the Ordinance and five pieces of subsidiary
legislation made under it;

(o)

Schedule 1 contains 45 infectious diseases that are to be
controlled by the Bill; and

(p)

Schedule 2 contains 31 infectious agents that are to be controlled
by the Bill.

14.
A table setting out the major deletion and addition of powers
under the Bill as compared to the existing Ordinance is at Annex B.

LEGISLATIVE TIMETABLE
15.
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The legislative timetable is as follows –
Publication in the Gazette

7 December 2007

First Reading and commencement
of Second Reading debate

19 December 2007

Resumption of Second Reading
debate, committee stage and Third
Reading

to be notified

IMPLICATIONS OF THE PROPOSAL
16.
The proposal has economic, financial and civil service, and
sustainability implications as set out at Annex C. It has no environmental
implications. The binding effect of the Bill is the same as that of the
Ordinance it repeals. The Bill is in conformity with the Basic Law, including
provisions concerning human rights.

PUBLIC CONSULTATION
17.
We have consulted private medical practitioners, medical
associations, the Hospital Authority and the Scientific Committees of the
Centre for Health Protection on the proposed expansion of the current list of
notifiable diseases and their response was positive.

18.
We have also consulted the aviation, shipping, logistics,
operators of point of entry and other cross-boundary conveyance trades
through the relevant advisory bodies, trade associations as well as the key
players in the fields regarding the proposed measures to prevent and control
the spread of diseases. They were generally supportive of the proposals and
considered them essential for the protection of public health.
Some
expressed concerns over the impacts of the proposed measures on their
business operations, and pointed out the need for the DH to provide
guidelines in due course for the implementation of health measures. The DH
will work closely with the relevant stakeholders to address such concerns and
to ensure smooth implementation of the proposed measures.

19.
We consulted the Panel on Health Services of the Legislative
Council on 12 February 2007. Members present indicated their support for
the proposals in principle.

PUBLICITY
20.
We will issue a press release and hold a press briefing on
5 December 2007. A spokesman will be made available to answer enquiries.
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ENQUIRIES
21.
Any enquiries on this Brief may be addressed to Miss Pamela
LAM, Principal Assistant Secretary for Food and Health (Health)1 at
2973 8203.

Food and Health Bureau
December 2007
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Annex B
Major Deletion and Addition of Powers under the
Proposed Prevention and Control of Disease Bill as compared to
the existing Quarantine and Prevention of Disease Ordinance (Cap. 141)
MAJOR DELETIONS
Provisions in existing Ordinance
1. Section 8 – Regulation making power
rests with the CE in Council

New provisions in the Bill /
Remarks
Clause 7 – Regulation making
power rests with SFH

2. Sections 3 to 6, 19 to 40, 43 to 45, and Similar powers will not be
69 to 71 – Provides the following
included in the Bill. They will
powers/ requirements relating to general be provided in the proposed new
measures against diseases, especially in Prevention and Control of Disease
respect of vessels and aircraft
Regulation, updated and expanded
to reflect, inter alia, the
power to put contacts under
requirements of the IHR(2005).
surveillance and isolation
In particular, the scope of disease
power to conduct medical
coverage will be expanded
examination on person from
(instead of limiting to the three
infected place or port
quarantinable disease, i.e. cholera,
power to inspect vessel and aircraft plague and yellow fever) and the
power to require information from powers will be applicable to
vessel/ aircraft operator
scheduled infectious diseases,
diseases caused by scheduled
requirement for notification of
infectious agents and
disease by vessel and aircraft
contamination (in some cases).
power to restrict landing or
The power of inspection and other
departure of vessels and aircraft
relevant powers will be extended
power to restrict movements of
to points of entry and to other
persons or things from infected
cross-boundary conveyances, e.g.
vessels or aircraft
coaches and trucks (in addition to
power to require operator of vessel aircraft and vessels).
or aircraft to maintain the vessel or
aircraft in sanitary conditions

2

MAJOR DELETIONS
Provisions in existing Ordinance

New provisions in the Bill /
Remarks

power to order disinfection of
vessel or aircraft
power to dispose of infectious
corpse
3. Section 47 to 68 – Precautionary
measures against the three
quarantinable diseases (cholera, plague
and yellow fever)

The scope of disease coverage
under the IHR(2005) has been
broadened from the three
quarantinable diseases to any
disease of public health concern
that can spread internationally.
The Bill provides general powers
to deal with an expanded scope of
diseases.

3

MAJOR ADDITIONS
Proposed provisions in the Bill

Remarks

1. Clause 3 of Bill – empowers a health
officer, with the written approval of the
Director, to seize any article that he has
reason to believe is or contains an
infectious agent.

To enable the swift seizure of the
article concerned before or during
an outbreak to facilitate the
Department of Health to identify
and implement suitable measures
to control the disease as soon as
possible.

2. Clause 8 of Bill – empowers the CE in Decisions relating to public health
Council to make regulations relating to emergency would all be vested in
public health emergency.
the CE in Council.
3. Clause 9 of Bill – empowers the
Director to prescribe measures to
prevent the introduction into, spread in
or transmission out of Hong Kong of
diseases in light of temporary
recommendations issued by the WHO.

The measures will be prescribed
having regard to temporary
recommendations made by the
WHO. By contrast, standing
recommendations of WHO will, if
necessary, be implemented by
legislative amendments in future.

Annex C
Implications of the Proposals
Economic Implications
The 2003 SARS experience highlighted the vulnerability of
economic growth to outbreaks of infectious diseases. Such outbreaks not only
represent a threat to public health locally but would also threaten the global
economy amidst globalization, and Hong Kong’s status as a world city. The
proposals in the Bill should better strengthen the local regulatory regime for
preventing and controlling the spread of diseases, hence providing better
protection for public health and the economy.
2.
As the points of entry and cross-boundary conveyances in Hong
Kong have in general good hygiene standards, we envisage that the proposed
Bill should have minimal impact on their operations under normal
circumstances and business will by and large be as usual. However, during
outbreaks or emergencies, additional work may be required of them to protect
public health. Noting the principle of the IHR (2005) that unnecessary
interference with international traffic and trade is to be avoided, given the
importance of maintaining smooth international passenger and cargo traffic for
Hong Kong, the disruption to trade and traffic when implementing measures to
protect public health should be minimal.

Financial and Civil Service Implications
3.
For the implementation of the requirements of IHR (2005) and the
enforcement of the port health related measures to prevent the cross-boundary
spread of infectious diseases and diseases caused by contamination, an
additional expenditure of $12.6 million will be incurred per annum. A team of
16 civil servants, namely five Medical and Health Officers, one Senior Health
Inspector, five Health Inspectors, one Nursing Officer and four Registered
Nurses, will be deployed to conduct inspections of cross-boundary conveyances
and points of entry; conduct assessment of cases of infectious diseases and
contamination on board cross-boundary conveyances or at points of entry; liaise
with WHO and the Central People’s Government/ Ministry of Health;

2

implement health and disease control measures recommended by WHO; apply
entry and exit controls; and provide relevant training and guidance to operators
of points of entry or cross-boundary conveyances. Sufficient resources to meet
the above requirements have been included in the 2007-08 Estimates.
4.
For the new provisions relating to the local control of infectious
diseases, the Department of Health will be responsible for their implementation
and the Department will meet the expenditure from its existing resources.
5.
Article 105 of the Basic Law requires compensation corresponding
to the real value of the property concerned to be paid in cases of lawful
deprivation of private properties. It is not possible to estimate at this stage the
amount of compensation which may have to be paid to property owners whose
property is requisitioned by the Government during a public health emergency.
Such requisition may be necessary when the Government, for instance, does not
possess the subject properties and needs urgent access to them to contain the
situation. Examples include the requisition of vaccines and medicine. The
overall financial implications for the Government will depend on factors such as
the magnitude of the public health emergency, and the value and nature of the
property (e.g. whether they would be consumed on use or whether they could be
returned). The Bill also provides that the Director may order to provide
compensation to articles being damaged, destroyed, seized, surrendered or
submitted pursuant to the Bill. As such, the financial impact of such
compensation is difficult to estimate at this stage. Yet, we consider that an
occasion giving rise to such a need will be relatively rare and the commitment is
likely to be one-off in nature. In the event of a state of public health
emergency, we would provide our assessment on the amount of compensation
required when the properties to be requisitioned are known. Where necessary,
we may seek additional resources in line with the established procedures.
Sustainability Implications
6.
In line with the sustainability principle of pursuing policies which
promote and protect the physical health of the people of Hong Kong, the
proposals in the Bill will strengthen the Government’s capability to prevent and
control the spread of diseases in Hong Kong.

