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Pilot Scheme for Building Management Cases
in the Lands Tribunal

Purpose

The Judiciary will launch a Pilot Scheme for Building
Management Cases (“the Pilot Scheme”) in the Lands Tribunal. This
paper informs Members of the main features of the Pilot Scheme.

Background

2. As part of its on-going efforts to improve the efficiency and
cost-effectiveness of the procedures in the Lands Tribunal, the Judiciary
completed a review of the handling of building management (“BM”) cases
in early 2006. The review findings identified that (i) inactivity of parties,
(i1) numerous interlocutory applications and (iii) overrunning of trials
were the major reasons for delays in some BM cases. It is considered
that, if inactivity of the parties and overrunning of trials were eliminated,
and the parties are substantially ready in terms of preparation for trial at
the call-over hearing or a paper checklist review, the processing of BM
cases would be streamlined and expedited.

The Pilot Scheme

3. Against the above background, the President of the Lands

Tribunal has issued the Direction on “Pilot Scheme for Building
Management Cases” (LTPD : BM No. 1/2007) at Appendix, which  Appendix
takes effect on 1 January 2008.

4. The aim of the Pilot Scheme is to facilitate the more efficient,
expeditious and fair disposal of building management cases.
Unnecessary hearings would be cut down and in circumstances where
directions could fairly be given on paper without any oral hearing, the



Tribunal will do so. Unnecessary interlocutory applications will be
discouraged and in appropriate cases, costs sanctions will be imposed.
The Pilot Scheme seeks to achieve these aims by -

(a) Automatic directions and checklists; and
(b) Alternative Dispute Resolution (“ADR”) and mediation.

5. The Judiciary has consulted the two legal professional bodies
and the relevant mediation organizations on the Pilot Scheme, and has
received their general support.

Scope

6. At the initial phase (1.1.2008 — 31.12.2008), the Pilot
Scheme will apply primarily to cases with legal representation on both
sides. However, the Tribunal may apply some features of the Scheme to
cases with unrepresented litigants with modifications by specific
directions. Cases covered by the Scheme would be listed on the “Pilot
Scheme List” and dealt with by a designated Presiding Officer.

Automatic Direction and Checklists

7. Cases on the Pilot Scheme List have to follow automatic
directions as set out in the President’s Direction in relation to the filing
and serving of (i) evidence, (ii) statement of mediation, and (iii)
checklists. If a party fails to comply with any of the automatic
directions, the Tribunal may give further directions on paper for proper
preparation of the case.

ADR and Mediation

8. One of the aims of the Pilot Scheme is to encourage parties
to use ADR, such as mediation. as an efficient and cost-effective means
to resolve BM disputes, either before or after they issue proceedings in
the Lands Tribunal. Stay of proceedings for a short duration will be
arranged to enable parties to mediate. In cases where parties
unreasonably refuse or fail to attempt mediation, adverse costs order
may be made against such parties. Nevertheless, where a party has
engaged in mediation or other ADR mechanism up to the minimum
level of expected participation agreed by the parties beforehand or as
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determined by the Tribunal, or has a reasonable explanation for non-
participation, he shall not suffer any adverse costs order.

9. In support of mediation under the Pilot Scheme, the Judiciary
will set up a BM Mediation Co-ordinator’s Office (“BMMCO”) in the
Lands Tribunal. The BMMCO will conduct information sessions for
parties who are willing to attempt voluntary mediation before or after they
issue proceedings in the Tribunal. The actual mediation service would be
provided by accredited mediators. In this regard, the BMMCO will
maintain a list of accredited mediators who are willing to participate in the
Pilot Scheme, whether on a pro bono or fee-charging basis. It will also
liaise with mediators on mediation outcome.

Evaluation

10. A review will be conducted after the initial stage of 12
months to evaluate its effectiveness.

Judiciary Administration
November 2007



Appendix

[LTPD: BM No. 1/2007]

Direction Issued by the President of the Tribunal
Pursuant to Section 10(5)(a) of the
Lands Tribunal Ordinance (Cap. 17)

Pilot Scheme for Building Management Cases

Aim of the pilot scheme

1. The Lands Tribunal will introduce a pilot scheme in the Lands
Tribunal to streamline the processing of building management
cases with effect from 1 January 2008. At the initial phase
(from 1 January 2008 to 31 December 2008), the scheme will
apply to cases with legal representation on both sides. In
appropriate cases, with suitable modifications, the Tribunal may
apply some features in the scheme to other cases by specific
direction made in the course of proceedings.

2. The aim of the scheme is to facilitate the more efficient,
expeditious and fair disposal of building management cases.
Unnecessary hearings would be cut down and in circumstances
where directions could fairly be given on paper without any oral
hearing, the Tribunal will do so. Unnecessary interlocutory
applications will be discouraged and in appropriate cases, costs
sanctions will be imposed.

The respective roles of the Tribunal and the litigants and their
advisers in fair efficient and cost effective disposal of cases

3. It is important for litigants as well as those advising them to
appreciate that efficient and cost effective resolution of disputes
cannot be achieved without due diligence and co-operation on
their part. The Tribunal will be proactive in case managing in
accordance with the underlying objectives in paragraph 2.

4. Parties and those advising them should explore settlement or
alternative dispute resolution before they decide to litigate.
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They should understand that litigation will inevitably involve
time, efforts and costs involved and should assess for
themselves whether it is proportionate to litigate on a matter.
Although the Tribunal will encourage parties to compromise
their disputes, its primary function and objective should be the
fair and efficient adjudication of cases.

Given the nature of most building management cases, there is
no reason why preparation for trial could not be made before a
first hearing. For instance, the applicant should be able to file
some of his evidence (witness statements and documents) even
without sight of the Notice of Opposition. Given the time gap
between the filing of Notice of Opposition and the first hearing,
the applicant should be able to file his evidence in reply in an
ordinary building management case. Likewise, the respondent
should be able to prepare his evidence at the same time when he
prepares his Notice of Opposition.

Building management cases in the Tribunal should focus on the
relevant issues. Proliferation of efforts on irrelevant factual or
legal disputes would be prevented.

In other words, with due diligence, the parties should be able to
file most of the evidence before the Tribunal considers whether
to list a case for hearing. If that were done, the Presiding
Officer would be able to assess on the papers,

(@)  Whether there are any loose ends that require further
filing of evidence or documents;

(b)  Whether the case is in a state of readiness to be set down
for trial with an informed estimate about the length of
trial;

(c)  Whether the case can be disposed of summarily on a
point of law.

This will save the need for unnecessary hearings in most cases.
In a simple building management case, with the use of

appropriate checklists filed by parties, the review of the case
could be conducted on paper without any oral hearing.
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Even if there are loose ends, it does not mean trial dates cannot
be fixed. If the loose ends could probably be dealt with within a
certain time frame, trial dates can still be fixed. Parties could be
directed to inform the Tribunal of compliance within a certain
date. Late filing will require leave which may not be granted,
especially when there is no cogent explanation for the default, if
the trial dates could be jeopardized.

If the case obviously requires some major overhaul, the
Tribunal will not set it down for trial.

Alternative dispute resolution and mediation

11.

Parties to building management disputes are encouraged to
make attempts to resolve their differences by an alternative
dispute resolution mechanism, such as mediation, before or
after they issue proceedings in the Tribunal. If there are means
to resolve a dispute which could be less costly, more efficient
and effective than by way of litigation, unreasonable failure to
make a bona fide attempt in that regard on the part of either
party will be relevant conduct to be taken into account by the
Tribunal in deciding on costs (see Wealthy Plus Ltd v Lai Man
Ho [2001] 4 HKC 691 at p.710 F to I). Nevertheless, where a
party has engaged in mediation or other alternative dispute
resolution mechanism up to the minimum level of expected
participation agreed by the parties beforehand or as determined
by the Tribunal, or has a reasonable explanation for non-
participation, he shall not suffer any adverse costs order. In
determining whether a party has acted unreasonably in refusing
to proceed with mediation or other alternative dispute resolution
mechanism, the Tribunal shall take into account all relevant
circumstances, but not what happened during the actual process
of the mediation or other alternative dispute resolution
mechanism.

Special List for building management cases under the pilot scheme:
automatic directions and checklists

12.

With effect from 1 January 2008, building management cases
where both parties are legally represented, or where the
Presiding Officer considers appropriate, will be listed before a
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designated Presiding Officer of the Tribunal, and the list of such
cases shall be referred to as “the Pilot Scheme List”.
Applications to list such cases for hearing will be dealt with in
accordance with the procedures set out below. The procedures
will not be applicable to cases for which application to list for
hearing has been made prior to the effective date.

Unless the Tribunal directs otherwise specifically, a case will
not be placed in the Pilot Scheme List or will be taken out from
the same if either one or both parties are not legally represented.
The same applies to cases where a party ceases to be legally
represented in the course of proceedings. Call-over hearings
will be listed for cases involving litigants acting in person as in
the past. The Tribunal will apply the underlying objectives and
principles in paragraphs 2 to 4, 6, 9 to 11 above and paragraphs
17 and 18 below to deal with such cases and the checklists
could be used for conducting call-over hearings. The Tribunal
may also give directions on the papers in dealing with litigants
in person if it is satisfied that a fair opportunity has been given
to such litigants to make submissions on the proposed directions.

The following procedure will automatically be applied to cases
coming within the Pilot Scheme List with (a) to (e) to be treated
as automatic directions given by the Tribunal,

(@) An applicant shall file and serve the first batch of his
evidence at the same time as when he files and serves his
Notice of Application;

(b)  An applicant shall file and serve at the same time as his
Notice of Application a statement setting out (i) whether
he has attempted to resolve the dispute by mediation; (ii)
whether he 1s willing to attempt mediation; and (ii1) if he
considers the case unsuitable for mediation, brief reasons
for that conclusion;

(c) A respondent shall file and serve his evidence by the time
he files his Notice of Opposition;

(d) A respondent shall file and serve at the same time as his
Notice of Opposition a statement setting out (i) whether
he 1s willing to attempt mediation; and (i1) if he considers



-5 -

the case unsuitable for mediation, brief reasons for that
conclusion;

(e) Both the applicant and the respondent shall file evidence
in reply to the evidence of the opposite side and a
checklist as per Annex within 14 days of the application ANnex
to list for hearing;

(f)  If a party fails to comply with (a), (b), (¢), (d) or (e), the
Tribunal shall give further directions on paper for proper
preparation of the case;

(g)  Unless there is a specific direction by the Tribunal to the
contrary, a case falling within the Pilot Scheme List will
only be listed for hearing when these directions are
complied with;

(h) Repeated defaults on the part of a litigant may be
sanctioned by unless orders or orders barring him from
adducing evidence at the trial without leave;

(1)  Upon review on paper,

1. If the Tribunal is of the view that the case is ready for
trial, it may list the case for trial without any call-over
hearing;

1. If the Tribunal is of the view that there are still some
outstanding matters which may need to be argued, it
may list the case for a call-over hearing at which
directions may be given, including a direction for
setting down the case for trial;

. If the Tribunal is of the view that there are still
significant outstanding matters to be attended to or a
checklist is incomplete, it may give written directions
on papers and defer the listing of a case for hearing
until the preparation by the parties reaches a
reasonably satisfactory stage.

15. Parties may also apply with supporting reasons to take the case
out of the Pilot Scheme List. The Tribunal will consider the
application and decide whether to accede to the request. If the
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Tribunal decides to take the case out of the Pilot Scheme List,
consequential directions will be given at the same time.

If the circumstances warrant, the Tribunal may direct further
call-over hearings. Such further call-over hearings would
however be exceptional.

Unnecessary and disproportionate interlocutory applications
should not be made and would not be entertained. Insofar as
possible, litigants should also deal with interlocutory matters by
consent summons. Unnecessary or unreasonable interlocutory
applications will normally be met with adverse costs
consequences including gross sum assessments and orders for
immediate payment of costs.

Once fixed, trial dates should not be vacated without good and
cogent reasons. Late filing of evidence or late amendments that
could result in adjournment of trial will not be allowed lightly.

Lawyers advising parties in building management cases should
advise their clients of the costs implications of litigation and the
Tribunal’s attitude on costs, in particular the consideration in
paragraph 11, when they prepare the statements under
paragraph 14(b) and (d) (see Halsey v Milton Keynes NHS Trust
[2004] 1 WLR 3002).

There shall be a review of the Pilot Scheme after one year.

Dated this 7th day of September 2007.

Johnson Lam
President, Lands Tribunal



Annex

Case No. / & 4m5%: LDBM of 20

CHECKLIST / s

This checklist is filed by the solicitors for the * Applicant/Respondent.

BEAZ B B 2R *HGE N/ RN WA AE o
Notice / &

(1) Applicant must complete Parts A and C / Hi5E N ZHIHE B L
(2) Respondent must complete Parts B and C / &t N ST 4 LN
(3) * Please delete the inappropriate / & 1 /AN FH 4 fiHl B4

(4) o Please tick the appropriate box. / ZE38 H {774 b v 5%

Part A: To be completed by Applicant Part B: To be completed by Respondent

S HAN IR 2 I EFRINEE

Al. Has Notice of Application been
served?

F G L N T 2 7T LRI ?

B1. Has Notice of Opposition been filed
and served?

SR N5 1 AP R JRIE ?

Yes/+&0 Yes/+&0O

No/#5o No/fo

Date of service:

If not, why and when it would be
163 H -

filed and served?
AT, i I DR B AR IR S A7 A A
ILIE?

Method of service:

A2. Any amendment required for the
Notice of Application?
AR AT ?

B2. Any amendment required for the
Notice of Opposition?
PO J AT BB ?

Yes/+&:0 Yes/A&:O

No/fo No/f5o

If yes, are the amendments
ready?

FE, BRT NS Ot
2 No/%o

If yes, are the amendments ready?

HE, BRI NI B ?

Yes/+&:0 Yes/+&:O

No/f5o

Will the amendments be
opposed by the Respondent?
LT BT

Will the amendments be opposed
by the Applicant?
G A 77 SCEHMERT

Yes/+&0 Yes/7&0

No/#o No/fo

. Have you filed and served

B3. Have you filed and served witness
witness statement(s) before the

statement(s) before the case is listed
Yes/#&:no )

case is listed for hearing?
FAFHEIR AT, R
AT AR SOk ?

No/f5o

for hearing?
SPEHII T, 8 A BA T
1 CAPHE S dkIE?

Yes/7&:0O

No/f5o

If not, why and when would it
be filed and served?
i, B DR DR R AR IR A7
R 3k ?

If not, why and when would it be
filed and served?

AT, B D AT R ART IR 7 A7 A %
IEE?




Part A: To be completed by Applicant Part B: To be completed by Respondent
FES: AN EE ZE: ERNEE

A4. Have you filed and served
supporting documents before the
case is listed for hearing?

A HEYII T, SO
T AR Sk ?

Yes/7&0

No/fo

B4. Have you filed and served supporting
documents before the case is listed
for hearing?

FAFHEIH ET, SCAFRE IR
CAFR M dkiE?

Yes/7&0

No/fo

If not, why and when would it
be filed and served?

AT, it R DR R A s A
1 Bz 2

If not, why and when would it be
filed and served?

1T, v W D ERL R AT IR 7 A7
IKIE?

A5. Have you filed and served all
witness statement(s) in reply
after the case is listed for
hearing?

FAFHEI AR, P e
BIA F e 1 O Sk aE e
i Im] g ?

Yes/7&0

No/fo

BS5. Have you filed and served all witness
statement(s) in reply after the case is
listed for hearing?

EIHERR, Pra e Aplig
HIETT CAFR SOk DU e 2

Yes/7&0

No/fo

If not, why and when would it
be filed and served?
i, B DR DR R AR IRy e A
i ik ?

If not, why and when would it be
filed and served?

FAT s ot WD DR B An] IR S A7 A A
ILTE?

A6. Have you filed and served all
supporting documents in reply
after the case is listed for
hearing?

FAHIR AR, Birfy St
R T O AT MR DIE
|| JE 2

Yes/+&:0

No/f5o

B6. Have you filed and served all
supporting documents in reply after
the case is listed for hearing?

FIFHEI AR, By SO
Se AT AT S ak 3 LUVE R g ?

Yes/+&:0

No/f5o

If not, why and when would it
be filed and served?

i, i s PR R AT IRy e A
fif Jeikiz?

If not, why and when would it be
filed and served?

i, i g BT R AR IR AR
IKTE?

A’7. Have you attempted to resolve
the dispute by mediation?
WA B LARR A g SR A

K2k

B7. Have you attempted to resolve the
dispute by mediation?
B 1B A LLR A 7 AR R A S 2
Fik?

If not, why and whether you are
willing to try mediation?
AT, AR B R A
AR

If not, why and whether you are
willing to try mediation?

A, e A SO R E R
i ?




Part C: To be completed by all parties
AT SFah & H IR

C1. Do you intend to adduce evidence from expert witnesses?
e AT AR R 1R ? Yes//& o No/fi o

If yes, what is the field in which expert witness is required?
Aidt, RTINS AR ?

Have expert reports been disclosed to the other side?
BRSO ) T R Yes/7& o No/fF o

If not, why and when would reports be ready for disclosure?

AT R DR R AR R R i 3 B 2

. Will there by any further interlocutory applications before the case is
ready for trial?

TR, 7 O PR A i v Yes/fi o Nof%fio

If yes, what are the intended interlocutory applications?

A, TP LB AR I A S ?

. If the case is ready for trial, what is the estimated length of trial?

LUE GRS  pIE E N EE e N IS E Day(s)/ K

. Do you intend to be represented by counsel/solicitor at trial?

A IV 19T 5 A Bl AT A QAR g 2 Yes/zt o No/fF o

. If yes, has advice been obtained from solicitors or counsel as regards
the above steps and have solicitors or counsel confirmed that the
case is ready for trial? . .

B, TR EL L A U AT 52 e Yesin  Noliio
il SO AT DR S0 OB mLsd T R0 2l ?

If advice or confirmation has not been obtained, why and when
would such advice and confirmation be obtained?

A7 A Dt DAL R A R v TR A /A R 90 A L S e e 2

Signed/% # : Date/ F 19

Name of solicitors’ firm/{3t il =5 7% it 44 fif «

Solicitors for the * Applicant/Respondent / {8 2F L PSS IN
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