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INFORMATION NOTE

Regulation of exit pollsin selected places

1. | ntroduction

11 At its meeting on 21 January 2008, the Panel on Constitutional Affairs of
the Legidative Council requested the Research and Library Services Division (RLSD)
to provide information on exit polls at elections in overseas places in the following

aspects:

(8 whether persons or organizations planning to conduct exit polls are
required to make applications or declarations to the electora
regulatory authorities;

(b) whether persons or organizations conducting exit polls are subject to
any €dligibility requirement, particularly whether candidates and
political parties are permitted to conduct such palls;

(c) whether exit polls are permitted at all polling stations;

(d) whether regulations or guidelines are imposed on the conduct of exit
polls;

(e) whether exit poll results can be provided to candidates or political
parties for their use before the close of poll, and if so, whether the
expense for conducting such polls is counted as an election expense
of the candidates or political parties concerned;

(f) whether persons or organizations conducting exit polls are required to
submit reports on exit poll results and use of the results to the
electoral regulatory authorities; and

(g) any action will be taken against persons or organizations violating the
regulations or guidelines on the conduct of exit polls and use of exit
poll results.
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Key findings

12 Focusing on the arrangements for exit polls at parliamentary elections in
six selected places, namely Canada, the United Kingdom (UK), the United States
(US), Australia, Singapore and New Zealand (NZ), this study has the following key

findings:
(@

(b)

(©)

(d)

(e)

while exit polls are permitted in Canada, the UK, the US and
Australia, they are banned in NZ and severely restricted in
Singapore;*

none of the selected places permitting exit polls requires persons or
organizations planning to conduct exit polls to make applications or
declarations to the electoral regulatory authorities for the conduct of
such polls, or has any €ligibility requirement for such persons or
organizations;

none of the selected places permitting exit polls has any legislation or
guideline regulating the conduct of exit polls and use of exit poll
results, or disallowing exit poll results from being provided to
candidates or political parties before the close of poll;

the provision of exit poll results by exit pollsters to a candidate or
political party before the close of poll could be counted as an item of
election expenses in Canada;

compared to those selected places permitting exit polls, Canada has
more detailed statutory restrictions on such polls, but all those
restrictions are confined to the publication of exit poll results and the
reporting of information relating to such polls (such as the names and
addresses of sponsors of exit polls and the organizations that
conducted the polls, the wording of questions, sampling size and
method, and margin of error) after the close of poll; and

NZ, where voting is voluntary, is the only selected place banning exit polls on polling day. In

Singapore, where voting is compulsory, exit polls are not explicitly banned, but according to the
Singapore Consulate General in Hong Kong, it is "not possible for such polls to be conducted at
polling stations on polling day" because the Parliamentary Elections Act disallows any person to
loiter in any street or public place within a radius of 200 metres of any polling station on polling

day.
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() inthe USand Australia, at the federal level, exit polls are largely free
from regulation.’ Nevertheless, some of their states have certain
requirements for exit polls. In particular, the US New York State has
a non-statutory, administrative requirement for organizations planning
to conduct exit polls to obtain before polling day a letter of
permission issued by the state electoral regulatory authority, and a
statutory requirement for such organizations to disclose their exit poll
results with certain information including the sponsors and
methodologies of the polls. In Austraia, the State of Victoriais the
only state having regulation of exit polls.

1.3 For Members reference, the Appendix presents the key findings on
regulation of exit pollsin Canada, the UK, the New York States of the US, the State of
Victoriaof Australiaand Hong Kong.

Views of opinion pollsters on requlation of exit pollsin Hong Kong

14 At its meeting on 18 February 2008, the Panel on Constitutional Affairs
requested RLSD to seek the views of local opinion pollsters on the existing
arrangements for exit polls in Hong Kong. RLSD sent enquiries to major opinion
pollsters a loca universitiess, and received a submission from
Dr Robert Ting-Yiu Chung, Director of Public Opinion Programme at the University
of Hong Kong, as of the publication of thisinformation note.  In his submission,® Dr
Chung considers that any person or organization, including candidates and political
parties, may conduct exit polls, provided that the person or organization concerned
"pledge[s] to follow the WAPOR Guidelines for Exit Polls and Election Forecasts [to
be mentioned in paragraph 2.2] adapted to suit local conditions" and "not to use the
data for election-day engineering”. He encourages the media and organizations
concerned to "voluntarily pledge themselves to follow the WAPOR's standard”. In
addition, he considers that the Electoral Affairs Commission (EAC)'s long-standing
practice of appealing to the media and organizations concerned to refrain from
announcing the results of exit polls before the close of poll and making a reprimand or
censure in a public statement against any organization which has failed to comply
with EAC's guidelines on exit polls "has worked well for over 16 years'.

2 In the US, where voting is voluntary, the First Amendment to the US Constitution states that
Congress "shall make no law ... abridging the freedom of speech, or of the press'. This provision
has been applicable to news organizations freedom of the press in the context of elections,
including the collection of exit poll data and the use of such data to forecast the outcome of
elections. According to the Commission on Federal Election Reform, while it considered exit
polls to be unable to reliably predict election results and strongly encouraged citizens not to
participate in such polls, it did not support to do very much to constrain them. It only appealed to
news organizations to exercise voluntary restraint to protect the integrity of the electoral process.
Cohen (2001) and National Commission on Federal Election Reform (2001).

3 SeeLC Paper No. CB(2)1363/07-08(01).
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2. Guidelines on exit polls issued by international opinion survey
organizations

2.1 To promote good practice in the conduct and reporting of exit polls, maor
international opinion survey organizations have issued certain guidelines on exit polls.
Such organizations include the World Association of Public Opinion Research
(WAPOR), which has more than 450 individual members from academic and business
professions in over 50 countries, and the World Association of Research Professionals
(ESOMAR), which has 4 500 individual membersin 100 countries.

2.2 The guidelines issued by WAPOR and ESOMAR do not mention whether
any person or organization planning to conduct exit polls should make an application
or a declaration to the electoral regulatory authority for the conduct of such polls.
Nor do they mention whether such persons or organizations should be subject to
certain eligibility requirements. The WAPOR Guidelines for Exit Polls and Election
Forecasts state that "WAPOR and ESOMAR oppose regulation of the conduct and
reporting of polls in principle. However, no statement about the outcome of an
election based on exit polls should be published before al the pollsin the contest have
closed". The Guidelines also state that "exit polls conducted for public consumption
should be impartial and non-partisan”, and they are "not tools for partisan advocacy".
Their methods "must be generally accepted as good survey practice and must be
disclosed in advance of the conduct of the exit poll[s], as well as with any projection
or analysis or subsequent public release of the dataset”. In addition, it is "good
practice” to disclose the following information relating to the conduct of an exit poll
before polling day:

(& sponsor of the exit pall;

(b) name of the polling company or principal researcher, and whether the
data collector has any business or persona ties to political parties,
candidates, political organizations or governmental bodies,

(c) name of the organization responsible for analysis and projections,

(d) number of sampling points and how they are selected, and sampling
frame;

(e) whereinterviews are conducted;

(f) any legal limits on data collection that might affect polling accuracy;
and

(g) how respondent anonymity is guaranteed.
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2.3 Meanwhile, the Guidelines on Practical Aspects of Conducting
Pre-Election and Exit Polls issued by ESOMAR state that "[t]he people carrying out
the [exit] polls should ... take steps to ensure that there are no leaks of information
about the outcome before all the polls have closed”, while "[o]ther information
(e.g. about issues and profile of voters) may be published before all the polls have
closed".

Prepared by Thomas WONG
14 March 2008
Tel: 2869 9621

Information notes are compiled for Members and Committees of the Legislative Council. They are not legal or
other professional advice and shall not be relied on assuch.  Information notes are subject to copyright owned
by the Legislative Council Commission (the Commission). The Commission permits accurate reproduction of
the information notes for non-commercial use in a manner not adversely affecting the Legidative Council,
provided that acknowledgement is made stating the Research and Library Services Division of the Legidative
Council Secretariat as the source and one copy of the reproduction is sent to the Legislative Council Library.

Research and Library Services Division page 5



Legislative Council Secretariat

IN10/07-08

Regulation of exit pollsin selected places and Hong Kong

Appendix

Hong Kong

Canada

United Kingdom

New York Sate of the
United Sates

Sate of Victoria of
Australia

Application for the conduct of exit polls

Whether personsor | Yes, any person or organization intending to | No. No. Under the Mediaand Public | No.
organizations conduct exit polls must make an application Information Guide® issued
planning to conduct | to the government's Registration and by the State Board of
exit pollsare Electoral Office (REO) at the latest seven Elections (BE), persons or
required to make days before the polling day.* REO will organizations planning to
applications or consider the application and issue approval conduct exit polls can obtain
declarationstothe | to the applicant as appropriate. acertificate from BE before
electoral regulatory polling day, and, upon
authority request, provideit to the
Election Inspectors of BE on
polling day. This
arrangement is advisory in
nature and not necessarily
followed by exit pollsters.
Whether exit No, the guidelinesissued by the Electora No. No. No. No.
pollsters are subject | Affairs Commission (EAC) state that exit
to eligibility polls may be conducted by any person or
requirements organization.®

The application must contain the following information: (a) the name and address of the person or organization intending to conduct exit poll on the polling day; (b) the identity document

number and name of the person responsible together with his or her telephone number(s) for contact, especialy for the polling hours; and (c) alist showing the number of persons who will be
employed for the conduct of the exit poll at each polling station on the polling day together with the identity document number and name of each of all the persons who will be so employed.
Electoral Affairs Commission (2007a) pp.205-206 and Electoral Affairs Commission (2007b) pp.169-170.

The Media and Public Information Guide aims at providing a guide to the media and members of the public on the proper administration of the election process.
Electoral Affairs Commission (2007a) p.205 and Electoral Affairs Commission (2007b) p.169.
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Regulation of exit pollsin selected places and Hong Kong

Appendix (cont'd)

Hong Kong

Canada

United Kingdom

New York Sate of the
United Sates

Sate of Victoria of
Australia

Regulation of conduct of exit polls

resultsis subject
to regulations or
guidelines

results.

Whether exit Yes. Yes. Yes. Yes. Yes.
polls are allowed

at al polling

stations

Whether the Yes, the conduct of exit polls | No. No. No. No.
conduct of exit is subject to the guidelines

pollsis subject to | issued by EAC.’

regulations or

guidelines

Whether theuse | EAC's guidelines do not No. No. No. No.
of exit poll cover the use of exit poll

" They are Guidelines on Election-related Activities in respect of the Legislative Council Elections and Guidelines on Election-related Activities in respect of the District Council Election.
For instance, under the Guidelines, exit poll interviewers are required to wear an identification device so that electors will not be misled into thinking that they are appointed by the
Government.  Such interviewers are not allowed to stay or loiter in the areas designated as the No Staying Zone or accost electorsin the Zone. They must a so respect the electors' right and
wish not to be disturbed.
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Regulation of exit pollsin selected places and Hong Kong

Appendix (cont'd)

Hong Kong

Canada

United Kingdom

New York Sate of the
United Sates

Sate of Victoria of
Australia

Publication of exit

poll results

Whether the
timing of
publishing exit
poll resultsis
subject to
regulations or
guidelines

Yes, initsguidelines, EAC
appeals to the media and
organizations concerned to
refrain from announcing the
results of exit pollsor
making specific remarks or
predictions on the
performance of individual
candidates or geographical
constituency lists until after
the close of pall.

Yes, the Canada Elections
Act provides that no person
"shall knowingly cause to be
transmitted to the public” or
"transmit to the public" the
results of an exit poll that
have not previously been
transmitted to the public in
an electoral district on
polling day before the close
of poll 2 with theterm
"transmission to the public"
being undefined.

Yes, the Representation of
the People Act 2000
prohibits any person or
organization from publishing
the exit pall results before
the close of poll, with
"publish” being defined as
"making available to the
public at large, or any
section of the public, in
whatever form and by
whatever means'.®

No, thereis neither
legislation nor guideline
regulating the timing of
disclosure of exit poll
results.

Yes, the Electora Act 2002
prohibits any person from
"publicly disseminating” or
causing, permitting or
authorizing the public
dissemination of the results
of exit polls before the close
of poll,*® with theterm
"public dissemination” being
undefined.

8 Sections 328 (1) and (2), Canada Elections Act.
®  Section 6, Schedule 6, Representation of the People Act 2000.
10 Section 155, Electoral Act 2002.
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Regulation of exit pollsin selected places and Hong Kong

Appendix (cont'd)

Hong Kong

Canada

United Kingdom

New York Sate of the
United Sates

Sate of Victoria of

Australia

Publication of ex

it poll results (cont'd)

Whether exit
poll results must
be published
with
information
including the
sponsor and
methodol ogy of
the poll

No.

Yes, under the Canada Elections Act,
the first person who transmits to the
public the results of an exit poll** and
any person who transmits the exit poll
results to the public within 24 hours
after they arefirst transmitted to the
public, must provide the following
information with the results:*?

(@) the name of the poll's sponsor;

(b) the name of the person or
organization that conducted the
poll;

(c) the date on which or the period
during which the poll was
conducted;

(d) the population from which the
sample of respondents was drawn;

(e) the number of people contacted to
participate in the poll; and

(f) if applicable, the margin of error
relating to the data obtained.

No.

Yes, under the Fair Campaign Code of the Election Law, a
candidate or political party must, within 48 hours after
disclosing or causing to be disclosed the results of a poll
relating to a candidate (such as an exit poll), Jarovide the
following information about the poll to BE:*

(a) the name of the person, party or organization that
contracted for or who commissioned the poll and/or
paid for it;

(b) the name and address of the organization that conducted

the pall;

(c) the numerical size of the total poll sample, the
geographic area covered by the poll, and any special
characteristics of the population included in the poll
sample;

(d) the exact wording of the questions asked in the poll and

the sequence of such questions;
(e) the method of polling;
(f) thetime period during which the poll was conducted;
(g) the number of personsin the poll sample, the number

contacted who responded to each specific question, and

the number contacted who did not so respond; and
(h) the results of the poll.

No.

1 Excluding surveys "not based on recognized statistical methods", section 326(1), Canada ElectionsAct.
12 Section 326(1), Canada Elections Act.
3 Section 6201.2, State of New York 2008 Election Law.
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Regulation of exit pollsin selected places and Hong Kong

Appendix (cont'd)

Hong Kong

Canada

United Kingdom

New York Sate of the
United Sates

Sate of Victoria of
Australia

Publication of exit

poll results (cont'd)

Whether exit
pollsters must
submit reports on
their exit poll
results and use of
the results to the
electora

regul atory
authority

No, EAC's guidelines do not
require exit pollsters to
submit reportsto EAC on
their exit poll results and use
of the results.

Under the Canada Elections Act,
exit pollsters are obliged to
provide, on request, reports on

their exit poll results.

Such a

report must include the
following information:

(@

(b)

(©)

(d)

()

the name and address of the
sponsor of the poll;

the name and address of the
person or organization that
conducted the poll;

the date on which or the
period during which the poll
was conducted;

the method used to collect
the data from which the poll
results are derived, including
the sampling method; and

the wording of the poll
guestions and, if applicable,
the margins of error relating
to the data obtained.

No.

No.

No.
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Regulation of exit pollsin selected places and Hong Kong

Appendix (cont'd)

New York Sate of the

Sate of Victoria of

Hong Kong Canada United Kingdom United States Australia
Publication of exit poll results (cont'd)
Penalty on EAC may make areprimand | Any person or organization | Under the Representation of | Any person or organization | Under the Electoral Act
violation of or censurein apublic failing to comply with the the People Act 2000, any failing to comply with the 2002, any person or
guidelines or statement against any public transmission person or organization disclosure requirementsfor | organization publicly

regulation on exit
polls and the use
of exit poll
results

broadcaster or organization
which has failed to comply
with EAC's guidelines on
exit polls.

requirements for exit polls
under the Canada Elections
Act isliable on conviction to
afine of not more than
CANS$25,000
(HK$198,000).

publishing the exit poll
results before the close of
poll isliable on conviction to
afine of not more than
£5,000 (HK$76,000) or
imprisonment for aterm not
exceeding six months.

opinion polls (including exit
polls) under the Fair
Campaign Code of the
Election Law isliableto a
civil penalty of not more
than US$1,000 (HK$7,800).

disseminating the results of
exit polls before the close of
poll isliable on conviction to
afine of AUS$6,607
(HK$48,000) or six-month
imprisonment.
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Regulation of exit pollsin selected places and Hong Kong

Appendix (cont'd)

Hong Kong

Canada

United Kingdom

New York Sate of the
United Sates

State of Victoria of
Australia

Election expensesrelating to exit polls

Whether exit
poll results
provided by
an exit pollster
to acandidate/
political party
before the
close of poall
are counted as
an item of
election
expenses for
the candidate/
political party
concerned

According to EAC's guidelines,
whether a particular item of
expenditure should be regarded as
an election expense should be
determined by reference to the
purpose behind the expenses,
taking account of the nature,
circumstances and context of the
expenditure.  Election expenses
include expenses incurred or to be
incurred by a candidate for the
purpose of promoting his/her
election, and include the value of
€lection donations consisting of
goods and services used for that
purpose.

Every candidate is required to
provide areturn and declaration
of election expenses and
donations to REO, which checks
the return and reports any
irregularities detected to the
relevant authorities for
investigation.

The exit poll results provided
by an exit pollster to a
candidate or political party
before the close of poll could
be counted as an election
expense™*, which includes the
commercial value of services,
other than volunteer labour,
that are donated or provided,
and amounts that represent
the difference between an
amount paid or aliability
incurred for services, other
than volunteer |abour, and the
commercial value of the
services, when they are
provided at less than their
commercial value.

Every candidate must submit
an audited electoral campaign
return to the government's
Chief Electoral Officer, who
makes the summary of the
return for public inspection.

Information is not available from
the relevant authority as of the
publication of thisinformation
note.

Information is not
available from the
relevant authority as of
the publication of this
information note.

The exit poll results
provided by an exit
pollster to a candidate or
political party before the
close of poll on polling
day would not be counted
as an "electoral
expenditure”, which, under
the Electoral Act 2002,
means expenditure
incurred in relation to an
election within the period
of 12 monthsimmediately
before el ection day.

Every candidateis
required to provide an
audited statement of
expenditure to the
statutory Victorian
Electoral Commission for
public funding for the
candidate's electoral
expenditure. The
Commission checks
whether the information in
the statement is correct.

14

Reply from the Library of Parliament of Canada.
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Regulation of exit pollsin selected places and Hong Kong

Appendix (cont'd)

New York Sate of the

Sate of Victoria of

Election expenses
limit for a
candidate at
parliamentary
elections

Hong Kong Island
geographical constituency;

HK$1.5 million for alist in
Kowloon East and Kowloon
West geographical
constituencies; and

HK$2.5 million for alist in
New Territory East and New
Territory West geographical
constituencies.

election expenses limit
ranged from CAN$62,665
(HK$495,000) to
CAN$106,290
(HK$840,000), primarily
depending on the number of
voters of the candidate's
constituency.

expenses limit for county
constituency is £7,150
(HK$110,000) plus 7p
(HK$1.08) per elector, while
that for borough
constituency is £7,150
(HK$110,000) plus 5p
(HK$0.76).

Hong Kong Canada United Kingdom United States Australia
Election expensesrelating exit polls (cont'd)
HK$2 million for alistin In 2006, a candidate's A candidate's election No limit. No limit.

Research and Library Services Division

page 13




Legislative Council Secretariat IN10/07-08

References

10.

11.

American University. (2005) Building Confidence in U.S. Elections. Report of
the Commission on Federal Election Reform. Avalable from:
http://www.american.edu/ia/cfer/report/full_report.pdf [Accessed March 2008].

Canada Elections Act (2000, c.9). Available from:
http://laws.justice.gc.calen/showdoc/cs/E-2.01/bo-gas_2//en”noCookie
[Accessed March 2008].

Cohen, H. (2001) CRS Report for Congress — Election Projections: First
Amendment I ssues. Available from:
http://www.law.umaryland.edu/marshall/crsreports/crsdocuments/RS20762. pdf
[Accessed March 2008].

Electoral Act 1993 No 87 (as at 20 December 2007), Public Act. Available from:
http://www.legisl ation.govt.nz/act/public/1993/0087/l atest/DL M 310065.html ?sea
rch=qgs_act_electoral+act+1993 [ Accessed March 2008].

Electoral Affairs Commission. (2007a) Guidelines on Election-related Activities
in respect of the District Council Election. Hong Kong.

Electoral Affairs Commission. (2007b) Guidelines on Election-related Activities
in respect of the Legidative Council Elections. Hong Kong.

Electoral Commission. (2006) Donations to candidates. Available from:
http://www.el ectoral commission.org.uk [Accessed March 2008].

Foundation for Information. (2003) The Freedom to Publish Opinion Poll
Resultss Report on a World wide Updated. Available from:
http://www.unl .edu/WWA POR/Opi nion%20pol | s%202003%20fi nal %20version.pd
f [Accessed March 2008].

Nationa Commission on Federal Election Reform. (2001) The Federal
Regulation of Elections. Available from:
http://www.tcf.org/Publications/El ectionReform/NCFER/ortiz_chapl0 fedreg.pd
f [Accessed March 2008].

New York State Board of Elections. (2007) Handbook of Instructions for
Campaign Financial Disclosure. Available from:
http://www.vote.nyc.ny.us/pdf/forms/nys/campai gnfinancial di scl osurehandbook.
pdf [Accessed March 2008].

Parliamentary Elections Act. Available from:
http://statutes.agc.gov.sg/non_version/cgi-bin/cgi_retrieve.pl 7actno=REV ED-218
&doctitle=PARLIAMENTARY %20EL ECTIONS%20A CT%0A & date=latest& m
ethod=part [Accessed March 2008].

Research and Library Services Division page 14



Legislative Council Secretariat IN10/07-08

12.

13.

14.

15.

16.

17.

18.

19.

ReformElections.org. (2008) Available from:
http://www.reformel ections.org/ncfer.asp [ Accessed March 2008].

Representation of the People Act 2000. Available from:
http://www.opsi.gov.uk/acts/acts2000/ukpga 20000002 _en 1 [Accessed
March 2008].

Smith, T. (2004) Report: Freedom to Conduct Public Opinion Polls around the
World. In: International Journal of Public Opinion Research Vol. 16 No. 2.
World Association for Public Opinion Research. pp. 215-223.

The Election Law. (2008) New York Stete.

The Electora Commission. Election expenditure and donations. guidance for
candidates and €l ection agents.

Victorian Electoral Commission. (2006) Candidate Handbook.

World Association for Public Opinion Research. WAPOR Guidelines for Exit
Polls and Election Forecasts. Available from:
http://www.unl .edu/WA POR/ethics.html [Accessed March 2008].

World Association of Research Professionals. Guidelines on Practical Aspects of
Conducting Pre-Election and Exit Polls. Available from: http://www.esomar.org
[Accessed March 2008].

Research and Library Services Division page 15



