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j55.28.14] General note
This paragraph is the link provision between the majority of cases, where the
mibunal decides the case according to law and to the construction of the terms of
‘the conTact, and cases whers the tribunal decides the cage ex aégquo ef bonp ot
as amiable compositaur. It was inserted into the Model Law to, fulfill party
expectations; INCITRAL perceived thar parties choose arbitration over litigarion
because of the former’s emphasis on the wording and histary of the underlying
contract and on trade customs, practices and nsages. .

IS5.28.15] Arbitral tribunal shall decide £x aequo et bono or as
amiahle compositeur
Arbitration ageeements employing the terms éx gequo &f bono. and amiable
compositeur are referred to collectively by Mustill & Boyd Cammercilal
Arbitration (2nd Ed 1989, Butierworths, Londen) pp 74-75 as “equity clauses’,
viz clauses which excuse the tribupal from the duty to decide rhe dispule in
accordance with the law. Although these terms are often used interchangeably,
ex aeque et bano and amiable compesiteuriamiable compasition may 10 SOME
extent be defined separately as follows:

1. arbitration ex aegue ef boeno entitles the tribunal to decide aceording to
prineiples of fairness, reasonableness, equity and good conscience, without
having to follow sirict legral or contractual requirements. This may have a
variety of meanmings, inchuding (1) to apply relevaat rules of law but to
dispense with purely formalistic rales (g as to a form of contract), (i) to
appily relevant rules of law but to dispense with those which operate unfaidy

or harshly in the particular cage, and (iii) (o disregard the strict Gomstruction
of 3 contract: sce, for example, Eagle Star Insurance Co v Yuval frisurance
Co 12d [1978] 1 Lloyd's Rep 357; Kansa General Insurance Co Lid v
Rishopsgare Insurance ple [1988] 1 Lloyd’s Rep 503, [1988] 1 FILR 190,
Overseas Union Insurance Ltd v AA Mutual International Insurance Co Lrd
(1988} 2 Lloyd's Rep 63, [1988] 1 FTLR 421; Home ard Overseas Insurance
Co Ltd v Mentor Fnsurance Co (UK) Led (in lig) [1990] 1 WLR 153, [1989]

3 All ER 74, [1989] 1 Lloyd’s Rep 473, CA (Eng); Hiscox v Outhwaite {No .

) 119911 2 Lloyd’s Rep 524. Tt is generally held not to entitle the tribupal
to ignore rules of law altogether and decide the dispute on the basizs of
fairness, equity and good conscience alone; in these circumstances the
arbjtradion clause may be void for uncertainty (see Orion Cia Espanola de
Seguros v Belfort Maatschappii voor Algemene Verzekringeen [1962] 2
Fioyd's Rep 257; Home Insurance Co v Administratia Asigurarilor de Stat
[1983] 2 Llayd's Rep 674) or the sntire contract may be held to be void for
ousting the jorisdiction of the courts (see Marine Insurance Co Lid v
Assecuranz-Union von 18635 (1935) 52 L1 L Rep 16). The usc of such
clanses is limited to reinsurance agresments, where they are often reforred
to as "honourable engagement’ elanses;

2. amiable composition glso involves deciding the dispute on the basis of
fairness, seasonableness, equity and good conscience, without having to
follow strict legal or contractmal requivements, and similar principles apply
tor those which govemn arbitration ex aegue et bone. However, (i) in some
surisdictions the amisble compositeur s said to have a mandate primarily to
‘settle’ the dispure rather then to adjudicate upon it, (i) may be anthorsed
to fill gaps in the parties’ bargain and (iii) may be required to roach a
business soluron, even if to do so would canflict with his personal conception
of squity (see M Rubino-Sammaxtano International Cammerecunl Arbitration
(1990, Klnwer, Deventer) pp 273-274; RH Christic Amiable Composition
in French and English Law (1992) 58 JCIATb 4, 239 at 266).

Annex B
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Baoth procedures generally aim at the production of a binding and enforceahle
award. The oibunal exeréising such mandates must therefore observe the
prnciples of natural justice and the requirements of public policy.

Thiz is the first ¢lear statément 11 Hong Kong that references decided ex
aequo et bono ot as amiable compositeur by 2 Hopg Kong tribunal will be
recogmised ag valid. This paragraph 15, howeveyr, of mandarory application in the
sense that 4 ribunal cannot decide a reference on sither of these bases without
the express antherisaiion of the parties. Given, however, that there is mueh
uncertainty abaut what these terms mean and what these types of arbitraton
entail, it is likely that the parties” authorisation will have to spell out in detailed
terms what the tribunal’s remit is and the powers it may exercise. The attitude of
the courts on ‘=quity’ clauses bas not been consistent: see Rofland v Cassidy
(1888) 13 App Ca= 770 at 772.773, ¥C per the Ear] of Selbourne LC; Jager v
Toima & Runge and the London Produce Clearing House 119167 1 KB 939 at
957-958, CA (Eng) per Flckdord LT Apard of Trade v Cayzer Irvine & Co [1927]
AC 510 at 628-629, HI. (Eng) per Lord Phillimore; Czarnikow v Rork, Schmidt
& o [1922] 2 KR 478 at 491, [1922] All ER Rep 45 at 51-52, CA (Eng) per
Atkin LY, Orien Cla Espanola de Seguros v Belfor? Maatsheappij voor Algemene
Verzekringeen [1962] 2 Lloyd’s Rep 257 at 264 per Megaw I, River Thames
insurance Co Lid v Al Ahleia Insurance Co SAK [1973] 1 Lloyd’s Rep 2 at 7, CA

-{(Eng) per Lord Denning MR; Home & Overseas Insurance Co Lid v Mentor

Insitrance Co (UK) Led (in ig) [1990] 1-WLR 153 at 161, [1989] 3 Al ER 74 at
80, [1989] 1 Tloyd’s Rep 473 at 485 per Parker LT (CA) (see also the judzment
of Hirst ] at first instance: [1989] | Lloyd’s Rep 473 at 475-486); of Eagie Star
Insurance Co Lid v Yuval Insurance Co Ltd [1978] 1 Lloyd’s Rep 357 at 362, CA
(Eng) per Lord Denning MR,

For discussion of arbitration ex aequo &t bono, see A Re:dfcm & IMEL Hunter
International Commercial Arbitration (2nd Ed 1991, Sweet & Maxwell, L ondon)
pp 121-122; T Arthur Mclnnis Amiable composition: Whither the direction of
Horg Kong arbitration law (1991) 21 HLY 343 at 346-347,. For discussion of
arbitration as amiable compositeur, see Redfern & IMH Hunter op oit pp 35-3§;
H Brown & AL Mariott ADR Principles and Pracice (1993, Sweet & Maxwell,
London) pp 62-66; TH Christie Amiable Cormposition in French end English Law
(1992) 58 JCIArh 4, 259; T Arther Mclnnis Amiable composition: Whither the
direction of Hong Kong arbitration law (1991) 21 HELT 343, which diseisses
amiable composition with paticular reference to the provisions of the Maodel
Law. Por digeussion of equity clauses generally, see Sir M Kerr "Eguiry’
Arbitration in England (1991) 2 Am Rev Int Arb 377; Steyn T (as he then was)
The Role of Good Faith and Fair Dealing in Contract Law: A Hair-Shirt
Philosophy? (the 1991 Royal Bank of Scotland Law Leeture) (1952) 58 JCTAb |
1, 51 at 52; T Kndwo Bentil Commercial Arbitrators authorisad not to apply
strici Rules of Law and Judiclal Review [1982] IBL 26.

This provision does not, however, exapowar a wibunal to decide the reference
on the basis of the lex mercatoria, notwithstanding the agreement of the parties
(althonugh conversely, an award made on this bagis by an arbitration tribunai
. overseaz will be enforcad nnder the Mew York Convention: see Deuische
Schachtbaw-und Tiefbohrgesellschaft mbH v R’ As al-Khaimah National Oil Co
{19877 3 WLR 1023, [1987] 2 AIl ER 769, [1987] 2 Lloyd’s Rap 246, CA (Eng),
- taved on, other grounds, sub nom Dentsche Schechibau-und Tiefbohrgesellschaft
© mbH v Shell International Perroleum Co Lid (t/z Shell International Trading Co)
[15907 1 AC 265, [1082) 3 WLR 230, [1983] 2 All ER. 833, [1983] 2 Lloyd's Rep
293, HL (Eng))-
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Consuliation Paper

Reform of the Law of Arbitration in Hong Kong
and Draft Arbitration Bill

CORRIGENDA

e note the following amendments to the Consultation Paper:-

“report” in the first page of the Consultation Paper Is amended to read

“Consultation Paper”.

In paragraph 31 of the Executive Summary, “Section 38” is amended to read

“section 377

In paragraph 7.14 on page 43 of the Consultation Paper, footnotes”13” and
“14” are deleted.

In paragraph 7.30 on page 47 of the Consultation Paper, “Clause 62(4)" 1s
amended to read “Clause 62(5)”.

In paragraph 9.2 on page 62 of the Consultation Paper; “Clause 82(2)” 1s
amended to read “Clause 82(3)”.

In paragraph 7(b) on page 79 of the Consultation Paper, the phrase “with the
wording being put in square brackets under section 2(3) of this Schedule” is

replaced by “as set out in the draft Biil”.

In paragraph 2 on page 89 of the Consultation Paper, “sections 10 to 197 is
amended to read “sections 10 to 167

In paragraph 3 on page 89 of the Consultation Paper, “Section 18” is amended

to read “section 377,

«Qection 30(8)” in section 2 of Schedule 2 of the consultation draft of
Arbitration Bill at Annex A (page 131) 1s amended to read “Section 31(8)”.

In section 6(6)(b) of Schedule 3 of the consultation draft of Arbil‘ratiou Bill at
Annex A (pagel41), the word “not” is deleted.

Department of Justice
June 2008
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