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(c) where it is sent by facsimile transmission to a facsimile number,
it would in the ordinary course of transmission by facsimile be
received at that number; or

(d) where it is sent by electronic mail transmission to an electronic
mail address, it would in the ordinary course of transmission by
electronic mail be received at that address.

112, Amendment of Schedule 4

(1) The Financial Secretary may, by notice published in the Gazette,
amend Part | of Schedule 4.

(2) The Commission may, after consultation with the Financial
Secretary, by notice published in the Gazette, amend Parts 2, 3 and 4 of
Schedule 4, ‘

“PART YV

LICENSING AND REGISTRATION

113. Interpretation of Part V

(1) In this Part, unless the context otherwise requires— ‘

“executive director” ($14TE =), in relation to a licensed corporation, means a
director of the corporation who—

(a) actively participates in; or :
(b) s responsible for directly supervising, :
the business of a regulated activity for which the corporation is licensed,;

“prescribed fee” (AT8% fj) means a fee prescribed by rules made under section
395;

“prescribed manner” (ATH73) means such manner as is prescribed by rules
‘made under section 397;

“principal” (£Z A), in relation to a licensed representative, means the licensed
corporation to which the representative is accredited;

“regulated function” (FAEMEAE), in relation to a regulated activity carried on
as a business by any person, means any function performed for or on
behalf of or by arrangement with the person relating to the regulated
activity, other than work ordinarily performed by an accountant, clerk or
cashier;

“specified titles” ($RAFBHT) means the titles specified in column 3 of
Schedule 6. ' :
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o ST RS 307 AT T PSR B BRI » SRR R R BT """ agency or the bank (as the case may be), i issi
NP . t A A S ) y be), to submit to the C
o %%ﬁﬂ@%ﬁmg;&%&@, BNERI0EE - ’ L "information in respect of the advertisgmenti}l'inr\r/liltatioon ‘:)r 3?531?123? 5: Ciz
‘@) AR () RETITRAT > ~EER AR SHRER WEBAME prescribed by the rules. ’

A §2)' ‘A person who commits an ,@ffgnce under subsection (1) is liable on
- conviction to a fine at level 5 ;gndf in the case of a continuing offence, to a
further fine of $5,000 for every’day during which the offence continues.

17 , IS UMM E— B » BIEAKS5000 o T e
@) EHEOKF “ﬁi&?ﬁﬁ%” (authorized representative) AR - B

RcmmBmmE— - : : e b )
oy s R 4 % 3 30 1L R EEEB UM R REENE () In subsection (I, authorzec representative” (BEMAR), in,
U ERHRAT  HEAFFRA ST 5 ' relation to the issue of”any advertisement, invitation or document, means—
(b)' ﬁuﬁ&%@%:ﬁ :}(i E%%u&bi&ﬁﬁﬁ;%;% e jﬁ“}%‘ﬁ/\%‘%‘jﬁﬁ (a) in thecase of a wholly owned subsidiary specified in item 11 of
: o o M2 i R RS P AL 4 ”_’:f/’_ IEEA M Ppatt 3 of Schedule 4 but incorporated outside Hong Kong, the
HHBERTT R %%m%) EHRERRBRETEOA - ' " listed corporation of which it is the subsidiary; or
. L _ f/(b)' in the case of a multilateral agency or a bank incorporated
P outside Hong Kong, -a person resident in Hong Kong who is
o “authorized by the agency or the bank (as the case may be) to act
/’ : on behalf of the agency or the bank (as the case may be) in
e respect of that issue.
s L. » o . 1
i : . . /f-‘ )
111 $EAZREREAT T ’f 111. Service of notices, etc. on approved persons
(1) TR 400 PR TATARE - e AR EEY AR E B’Jl‘ﬁlé A (1) Notwithstanding section 400, any written notice, decision or direction
|np B (R A ARAR) BT AR A mﬁﬁ%ﬁ;ﬁﬁ{mlyﬁz (R & or other document (however described) to be, or required to be, issued or
BT ERR) » TR BT RAEZEMTHERLT ﬁﬁjﬁﬁﬂ%ﬁ,gﬁgg\zgg_— ?ervet? (however defsctr:beg)‘;p or on hannafpprol\{ed person l1;>y the %O?miscsiioin
" a < . & or the purposes of this Ordinance shall 10T a purposes be regarded as duly
o ;iﬁg}%f& o) b R AT B AT issued or served only If— ‘
%ﬂ%ﬁﬁ atoE— A //' Eg% it is delivered to him by hand; or
s R e it is—
@ QEEX%%G%#%%%%T%E/@B ik 5 (i) left at, or sent by post to, the last address;
(i) MG A R ISR S 3L (i) sent by facsimile transmission to the last facsimile mumber;
(iif) .%%?%@@%ﬁﬁ%#’%}ﬁﬁﬁﬁ%ﬁ‘xfﬁﬂgﬁ?ﬁﬂ{%ﬁm}: ° or
() FLATTE@E - S s S R SR SO R AR IE R T AR R (DO & (i) sent by electronic mail transmission to the last electronic

8 A £ B BB B » RUBRSTE AT » ROBAL P R B mail address, ‘

P d . shown by the particulars of which the Commission is informed
(a) INBREAERLHHEEY » 2 SR TEILE T 2R ' in respect of the approved person for the purposes of section
R A - OB RERIE L : 104(2)(8) or 105(2)(8) (ss the case may be).

: ' (2) Where a notice, decision or direction or other document (however
/tlt s " described) is regarded as duly issued or served to or on an approved person
. _ under subsection (1)(b), it shall for all purposes be regarded as issued or served

to or on the approved person, and as coming to his notice, at the time when-—
(a) where it is left at an address, it is so left at that address;
(b) where it is sent by post to an address, it would in the ordinary
course of post be delivered to that address;
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(9) A provisional licence shall be deemed to be revoked—
(@) upon the Commission’s refusal of the relevant application made
under subsection (1); or
(b) upon the grant of the licence sought under the application,

whichever first occurs,
(10) Without prejudice to the Commission’s powers under Part IX, the

Commission may, after having regard to the interest of the investing public
and in its absolute discretion, by notice in writing served on the licensed
representative concerned, revoke a provisional licence granted under
subsection (2).

(11) On the revocation of a provisional licence under subsection (9) or
(10), the person who was formerly the licensed representative under such
licence shall return the licence to the Commission within 7 business days after
the revocation. .

(12) A person who, without reasohable excuse, contravenes subsection
(11) commits an offence and is liable on conviction to a fine at level 6 and, in
the case of a continuing offence, to a further fine of $2,000 for every day
during which the offence continues. ‘

(13) A licensed representative shall not, when carrying on the regulated
activity for which he is licensed under subsection (1) or (2), use a name other
than the name specified in the licence.

121. Temporary licences for representatives

(1) The Commission may, upon application by an individual in the
prescribed manner and payment of the prescribed fee, grant to the applicant a
licence to carry on, for a period not exceeding 3 months, one or more than one
regulated activity (other than Type 3, Type 7, Type 8 and Type 9 regulated
activities) as the Commission may specify in the licence—

(a) for a corporation licensed under section 116 to which he is
accredited; or

(b) for a corporation licensed under section 117 to which he is
accredited,

(2) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) unless the applicant satisfies the
Commission—

(a) that he carries on in a place outside Hong Kong an activity
which, if carried on in Hong Kong, would constitute carrying on
the regulated activity, under an authorization (however
described) by an authority or regulatory organization in that
place which—

(1) in the Commission’s opinion, performs a function similar to
the functions of the Commission under this Part;
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(i) ‘confirms to the satisfaction of the Commission that the
applicant has been so authorized; and

(iii) the Commission is satisfied is empowered under the law of
that place to investigate, and, where applicable, to take
disciplinary action for, the conduct of the applicant in Hong
Kong;

(b) where the application is for a licence under subsection (1)(a),
that—

(i) he carries on the activity referred to in paragraph (a) for or
on behalf of a corporation which carries on the activity as a
business principally in a place outside Hong Kong under an
authorization (however described) by an authority or
regulatory organization in that place which— »

(A) in the Commission’s opinion, performs a function
'~ similar to the functions of the Commission under this
Part; and
(B) confirms to the satisfaction of the Commission that the
corporation has been so authorized; and

(i) the licensed corporation to which he seeks to be accredited
is a member of the same group of companies as the
corporation referred to in subparagraph (i);

(c) where the application is for a licence under subsection (1)(b),
that he seeks to be so licensed solely for the conduct of his
principal’s business in the activity referred to in section
117(2)(a);

(d) that the granting of the licence would not result in his being

" granted licences under subsection (1) for respective licence
periods that in total exceed 6 months in any period of 24
months; and

(¢) that he is a fit and proper person to be so licensed for the

: : regulated activity.

(3) A licence ‘granted under subsection (1) shall be subject to the
condition specified in subsection (4) and to any other reasonable conditions as
the Commission may impose.

(4) It shall be a condition of a licence granted under subsection (1) that
the licensed representative concerned— _

(@) shall at all times keep the Commission informed of particulars of
his contact details including, in so far as applicable, his
residential address, telephone and facsimile numbers and
electronic mail address;

(b) shall informthe Commission of any change in the particulars
within 14 days after the change takes place; and
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(2) In this Part, a reference to a licence to-carry on a regulated activity
shall be construed—
(@) in relation to a licensed corporation, as a licence to carry on a
business in the regulated activity; and
(b) in relation to a licensed representative, as a licence to perform
for or on behalf of or by arrangement with a licensed
corporation to which he is accredited any regulated function in
relation to the regulated activity.
(3) Registration for a regulated activity under section 119 shall be
construed as registration for carrying on a business in the regulated activity.

114. Restriction on carrying on business in
regulated activities, etc,

(1) Subject to subsections (2), (5) and (6), no person shall—
(@) carry on a business in a regulated activity; or
(b) hold himself out as carrying on a business in a regulated activity.
(2) Subsection (1) shall not apply to—
(@) a corporation licensed under section 116 or 117 for the regulated
activity;
(b) an authorized financial institution registered under section 119
for the regulated activity; or
(¢) a person authorized under section 95(2) for the regulated
activity.
(3) Without prejudice to subsection (1) but subject to subsection (4), no
person shall— ,
(@) perform any regulated function in relation to a regulated activity
carried on as a business; or
(b) hold himself out as performing such function.
(4) Subsection (3) shall not apply to— :
(@) a licensed representative who carries on for his principal a
' regulated activity for which the representative is licensed;
() an individual—
(i) who carries on for a registered institution a regulated
activity for which the registered institution is registered; and
(i) whose name is entered in the register maintained by the
Monetary Authority under section 20 of the Banking
Ordinance (Cap. 155) as engaged by the registered
institution in respect of the regulated activity; or
(¢) an employee of a person authorized under section 95(2) for the
regulated activity who performs any regulated function in
relation to the regulated activity for which the person is so
authorized,
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(5) A person shall not be regarded as contravening subsection (1) in
relation to Type 8 regulated activity by reason only of carrying on one or more
of the activities specified in Part 3 of Schedule 5.

(6) A person shall not be regarded as contravening subsection (1) in
relation to Type 8 regulated activity by reason onlyi of providing financial

accommodation if he reasonably believes that the financial accommodation is
not to be used to facilitate—
(a) the acquisition of securities listed on a stock market (whether a
recognized stock market or any other stock market outside
Hong Kong); or
(b) the continued holding of such securities.
(7) For the purposes of subsection (6), where it is proved in any

proceedings for a contravention of subsection (1) that the person had obtained,

“before providing the financial accommodation’ to a borrower, a written

confirmation from the borrower that the financial accommodation was not to
be used to facilitate such acquisition or continued holding as referred to in
subsection (6)(a) and (b), that person shall be presumed, unless the contrary is
proved, to have reasonably believed that the financial accommodation was not
to be so used.

(8) A person who, without reasonable excuse, contravenes subsection (1)
commits an offence and is liable— \

(@) on conviction on indictment to a fine of $5,000,000 and to
imprisonment for 7 years and, in-the case of a continuing
offence, to a further fine of '$100,000 for every day during which
the offence continues; or

(b) on summary conviction to a fine of $500,000 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine of $10,000 for every day during which
the offence continues.

(9) A person who, without reasonable excuse, contravenes subsection (3)
commits an offence and is liable—
‘ (a) .on conviction on indictment to a fine of $1,000,000 and to

" imprisonment for 2 years and, in the case of a continuing
offence, to a further fine of $20,000 for every day during which

- the offence continues; or

(b) on summary conviction to a fine at level 6 and .to imprisonment
for 6 months and, in the case of a continuing offence, to a
further fine of $2,000 for every day during which the offence
continues.
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115. Application of section 114 in relation to
conduct or activities outside Hong Kong

(1) If—

(a) a person actively markets, whether by himself or another person
on his behalf and whether in Hong Kong or from a place outside
Hong Kong, to the public any services that he provides; and

(b) such services, if provided in Hong Kong, would constitute a
regulated activity,

then—

(i) the provision of such services so marketed shall be regarded for
the purposes of section 114(1)(a) as carrying on a business in
that regulated activity;

(ii) the person’s marketing of such services as referred to in
paragraph (a) shall be regarded for the purposes of section
114(1)(b) as holding himself out as carrying on a business in that
regulated activity; and

(iii) to the extent that the provision of such services involves the
performance by a person of a function that, if performed in
Hong Kong in relation to a regulated activity, would constitute
a regulated function, the performance of such function by that
person shall be regarded for the purposes of section 114(3)(a) as
performance of that regulated function in relation to that

‘ regulated activity.
@) If—

(@) a person actively markets, whether by himself or another person
on his behalf and whether in Hong Kong or from a place outside
Hong Kong, to the public any function that he performs; and

(0) such function, if performed in Hong Kong in relation to a
regulated activity carried on as a business, would constitute a
regulated function,

then—

(1) the performance of such function so marketed shall be regarded
for the purposes of section 114(3)(a) as performance of that
regulated function in relation to that regulated activity; and

(ii) the person’s marketing of such function as referred to in
paragraph (a) shall be regarded for the purposes of section
114(3)(b) as holding himself out as performing that regulated

* " function in relation to that regulated activity.
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116. Corporations to be licensed for carrying on
regulated activities

(1) The Commission may, upon application in the prescribed manner.
and payment of the prescribed fee, grant to the applicant a licence to carry on
?ne or more than one regulated activity as the Commission may specify in the
icence.

" (2) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) unless—

(a) the applicant is—

(i) a company;

(ii) an overseas company which has complied with the
provisions of Part XI of the Companies Ordinance (Cap.
32) for the registration of documents; or

(i) a corporation (other than a company or an overseas
company)—

(A) which carries on a business principally outside Hong
Kong in an activity which, if carried on in Hong Kong,
would constitute the regulated activity;

" (B) to which section 114(1) would not apply but for the
provisions of section 115(1)(i) and (ii); and

(C) to which Part XI of the Companies Ordinance (Cap.
32) would apply if it established a place of business in
Hong Kong;

(b) applications have been lodged under section 126 in respect of
such persons as referred to in section 125(1)(a) and (b) for
approval of them as the responsible officers of the applicant in
relation to the regulated activity; and .

(¢) an application has been lodged under section 130(1) for approval
of premises to be used by the applicant for keeping records or
documents required under this Ordinance.

(3) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) unless the applicant satisfies the
Commission that—

(@) it is a fit and proper person to be licensed for the regulated
activity; ,

(b) it will be able, if licensed, to comply with the financial resources
rules; and

(c) it—
() has lodged and maintains with the Commission such
security in accordance with rules made under subsection (4);

or

Authorized Loose-leaf Edi_ /rinted and Published by the Government Printer,
Hong Koug Special Administrative Region Issue 25



EENE BEREHEN— &

(i) EiEMRARESE (5) BRETLAVRAIB R -
@) BEEFRIEITHE G)o)() RAAT LA - BT HEElE—
(a) Frhd:EE MR E GRS RIS E AT ;
(0) ZTTEBLERBHTR
(o) AIREBHEIEZSRBEBIEN
(@) BEGEZSRATHNER - BREATFRNERZSHEEBNES ;
(6) HFZHEREBITMEMER -

(5) BEEWAIITE O)OG) AMETIHRA BUT & EELHE—

(@) N8 HE A 048 90 BURR B AE 08 2 RIS A S B0 45 B B O IR IR R B R
&y

(b) AEEBEGIREZEERIES S REER

(c) HAFZERBAIEMEMERT - v

(6) MREHE (D AMBRMBETBESEMNSBEEER > MBEe TR
HERAEEmENTANEEE BT SMSE MRS REgigmnge:  E%E
BT ~ AN E AT IR T B A Y -

() FLEEEErRIRsE (6) FRFEI% S T M0 A5 3T B B0RH 5 17T 16 12k Mo in 2 1 7 1Y
TRUF o ZIRERT ~ I8 S0 75 3008 0 328 122 R L R A B A B T (R DA
BHE) A .

(8) FHMEEEETERES () REBBETNTREEDR  AMAEEL
HRMERE  MASERAEMEE -

() EFREEBEEES X TFTHOEANENT » LEEIEREEETE 74
EREREE > EREEREE 05 REETRE AL RER SRR AYE
HUREIE IS B T WA o

% 25 18 BB - AFUHNTRERTD, SRR R

CAP. 571 Securities and Futures Ordinance—Part V T

(ii) is insured in accordance with rules made under subsection
). '

(4) The Commission may make rules for the purposes of subsection
(3)(c)(d) that provide for——

: (@) any security to be lodged and maintained by a licensed
corporation with the Commission;

(b) the manner in which the security is lodged;

(¢) the terms on which the security is maintained;

(d) the Commission’s power to apply a security lodged and
maintained with the Commission in such circumstances, for such
purposes and in such manner as may be prescribed in the rules;

(e) any other matter relating to the security.

(5) The Commission may make rules for the purposes of subsection
(3)(c)(ii) that provide for—

(a) insurance coverage for specified amounts to be taken out and
maintained by a licensed corporation in relation to specified
risks;

(b) the terms on which the insurance is to be taken out and
maintained;

(¢) any other matter relating to the insurance.

(6) A licence granted under subsection (1) shall be subject to such
reasonable conditions as the Commission may impose, and the Commission
may at any time, by notice in writing served on the licensed corporation
concerned, amend or revoke any such condition or impose new conditions as
may be reasonable in the circumstances.

(7) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (6), the amendment,
revocation or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later.

(8) A licensed corporation shall not, when carrying on a regulated
activity for which it is licensed under subsection (1), use a name other than the
name specified in the licence.

(9) Without prejudice to the Commission’s powers under Part IX, a
licence granted to a corporation to carry on Type 7 regulated activity shall be
deemed to be revoked in respect of that regulated activity upon the
corporation’s being granted an authorization under section 95(2) to provide
automated trading services.
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117. Grant of temporary licences to corporations for
carrying on regulated activities

(1) The Comumission may, upon application by a corporation in the
prescribed manner and payment of the prescribed fee, grant to the applicant a
licence to carry on, for a period not exceeding 3 months, one or more than one
regulated activity (other than Type 3, Type 7, Type 8 and Type 9 regulated
activities) as the Commission may specify in the licence.

(2) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) unless the applicant satisfies the
Commission that— :

(a) it carries on a business principally outside Hong Kong in an
activity which, if carried on in Hong Kong, would constitute the
regulated activity; :

(b) it seeks to be licensed for the regulated activity solely for
carrying on in Hong Kong such business in the activity;

(¢) it carries on such business in the activity in the place referred to
in paragraph (a) under an authorization (however described) by
an authority or regulatory organization in that place which—

(i) in the Commission’s opinion, performs a function similar to

the functions of the Commission under this Part;

(ii) confirms to the satisfaction of the Commission that the
applicant has been so authorized; and

(iii) the Commission is satisfied is empowered under the law of
that place to investigate, and, where applicable, to take
disciplinary action for, the conduct of the applicant in Hong
Kong;

(d) the granting of the licence would not result in its being granted
licences under subsection (1) for respective licence periods that in
total exceed 6 months in any period of 24 months;

() it is a fit and proper person to be so licensed for the regulated
activity;

{(f) it has nominated at least one individual for approval by the
Commission for the purposes of subsection (5)(a); and ‘

(g) an application has been lodged under section 130(1) for approval

" of premises to be used by the applicant for keeping records or
documents required under this Ordinance.

(3) A licence granted under subsection (1) shall be subject to such
reasonable conditions as the Commission may impose, and the Commission
may at any time, by notice in writing served on the licensed corporation
concerned, amend or revoke any such condition or impose new conditions as
may be reasonable in the circumstances.
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(4) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (3), the amendment,
revocation or imposition takes effect at the time of the service of the notice or
at the timeé specified in the notice, whichever is the later.

- (5) Without limiting the generality of subsection (3), it shall be a
condition of a licence granted under subsection (1) for carrying on a regulated
activity—

(a) that, in relation to the regulated activity, there is at least one
individual who is—
(i) nominated by the licensed corporation and approved by the
Commission for the purposes of this paragraph; and
(i) available at all times to supervise the business of the
regulated activity for which the corporation is licensed; and
(b) that the licensed corporation shall not hold any client assets in
carrying on the regulated activity.

(6) A licensed corporation shall not, when carrying on a regulated
activity for which it is licensed under subsection (1), use a name other than the
name specified in the licence.

118. Licensing conditions in certain cases

(1)" Without limiting the generality of section 116(6), it shall be a
condition of a licence granted under section 116(1) for carrying on—

(@) aregulated activity—

(i) that the licensed corporation—

(A) shall lodge (whether or not in addition to any security
that it may have lodged) and maintain with the
Commission such security in respect of that regulated
activity as may be required by rules made under section
116(4); or ,

(B) is insured, in lieu of lodging (where applicable) and
maintaining such security, in accordance with rules
made under section 116(5); and

(ii) that, in relation to the regulated activity, there is at least one
responsible officer of the licensed corporation who is
available at all times to supervise the business of the
regulated activity for which the corporation is licensed;

(6) Type 3 regulated activity, that in relation to any dispute between
the licensed corporation and a client regarding or touching upon
any matter concerning the carrying on of that regulated activity,
the licensed corporation is obliged, if the client so requires, to
have the dispute settled by arbitration in accordance with rules
made under subsection (2);
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(¢) Type 7 regulated activity, that if the Commission in its absolute
discretion requires by notice in writing, the licensed corporation
shall apply, within such reasonable perjod as may bé specified in

- the notice, for an authorization under section 95(2) for that
regulated activity, and the regulated activity shall be operated in
such manner as may be specified in the notice pending the
revocation of the licence under section 195(2);

(d) Type 8 regulated activity, that—

(i) the licensed corporation shall carry on no business other
. than securities margin financing, except business that is
necessarily incidental to the carrying on of such business;
and

(i) where the licensed corporation carries on a business in one
or more of the activities specified in Part 3 of Schedule 5, it
shall comply with the requirements of such rules made

under Part VI as apply to it in relation to such business.
(2) The Commission may make rules for the purposes of subsection

(1)(b) that provide for— ’
" (a) the establishment and functions of an arbitration panel and
‘relevant matters;

(b) the appointment by the Financial Secretary of members of the
arbitration panel, including a chairman and one or more than
one deputy chairman;

(¢) the appointment from the arbitration panel of a tribunal to hear
a dispute between a licensed corporation and its client and the
constitution and composition of the tribunal;

(d) the liability or entitlement to costs of a party to a dispute and the
recovery of costs;

(e) the practice and procedure in the hearing of a dispute;

(/) the Commission to use the findings of a tribunal for performing
its functions under any of the relevant provisions; :

(g) the exercise of any discretion by a person under the rules.

119. Registered institutions

(1) The Commission may, upon application by an authorized financial
institution in the prescribed manner and payment of the prescribed fee, register
the applicant for one or more than one regulated activity (other than Type 3
and Type 8 regulated activities) and shall, upon such registration, grant to the
applicant a certificate of registration specifying the regulated activity for which
it is registered. '

(2) The Commission shall refer to the Monetary Authority any
application made to it under subsection M.
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(3) Upon receiving an application for registration for a regulated activity
referred to him under subsection (2), the Monetary Authority shall—

(@) consider the application;

(b) consult the Commission upon the merits of the application; and

(¢) advise the Commission whether he is satisfied by the applicant
that the applicant is a fit and proper person to be registered for
that regulated activity,

(4) In deciding whether to register or refuse to register an applicant
under subsection (1), the Commission—

(@) shall have regard to any advice given to it by the Monetary

~ Authority pursuant to subsection (3)(c); and

(b) may rely wholly or partly on that advice in making that decision.

(5) Any registration under subsection (1) shall be subject to such
reasonable conditions as the Commission may impose, and the Commission
may at any time, by notice in writing served on the registered institution
concerned, amend or revoke any such condition or impose new conditions as
may be reasonable in the circumstances.

(6) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (5), the amendment,
revocation or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later.

(7) Without prejudice to the Commission’s powers under Part IX, the
registration of an authorized financial institution for Type 7 regulated activity
shall be deemed to be revoked in respect of that regulated activity upon the
institution’s being granted an authorization under section 95(2) to provide
automated trading services.

(8) Without limiting the generality of subsection (5), it shall be a
condition of any registration under subsection (1) for— _

(a) aregulated activity, that—

() in relation to the regulated activity, there is at least one
executive officer of the registered institution who is
available at all times to supervise the business of the
regulated activity for which the institution is registered; and

(i) any individual whose name is entered in the register
maintained by the Monetary Authority under section 20 of
the Banking Ordinance (Cap. 155) as engaged by the
registered institution in respect of the regulated activity is a
fit and proper person to be so engaged;

(6) Type 7 regulated activity, that if the Commission in its absolute
discretion requires by notice in writing, the registered institution
shall apply, within such reasonable period as may be specified in
the notice, for an authorization under section 95(2) for that
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regulated activity, and the regulated activity shall be operated in
such manner as may be specified in the notice pending the
revocation of the registration under section 197(2).
(9) The Commission shall not exercise its power under subsection (5) or
(8)(b) unless the Commission has first consulted the Monetary Authority.

120. Representatives to be licensed

(1) The Commission may, upon application by an individual in the
prescribed manner and payment of the prescribed fee, grant to the applicant a
licence to carry on one or more than one regulated activity as the Compmission
may specify in the licence for a corporation licensed under section 116 to which
he is accredited. '

(2) The Commission in its absolute discretion may, upon request by the
applicant in the prescribed manner and payment of the prescribed fee, grant to
the applicant a ‘provisional licence to carry o1, for such corporation, the
regulated activity in respect of which the application is made.

(3) The Commission shall refuse to grant a licence to carry on a
regulated activity under subsection (1) or (2) unless the applicant satisfies the
Commission that he is a fit and proper person to be so licensed for the
regulated activity.

(4) The Commission shall refuse to grant a licence under subsection (2)
unless the applicant satisfies the Commission that the grant of the licence will
not prejudice the interest of the investing public.

(5) A licence granted under subsection (1) or (2) shall be subject to the
condition specified in subsection (6) and to any other reasonable conditions s
the Commission may impose.

(6) It shall be a‘condition of a licence granted under subsection (1) or (2)
that the licensed representative concerned shall—

(a) at all times keep the Commission informed of particulars of his
contact details including, in so far as applicable, his residential

address, telephone and facsimile numbers and electronic ‘mail
address; and

(b) inform the Commission of any change in the particulars within
14 days after the change takes place.

(7) The Commission may at any time, by notice in writing served on the
licensed representative concerned, amend or revoke any condition imposed
under subsection (5) or impose new conditions as may be reasonable in the
circumstances.

(8) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (7), the amendment,
revocation or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later.

Authorized Loose-leaf E Printed and Published by the Government Printer,
Hong ..« Spectal Administrative Region Issue 25



BilE EHRBEHI—,

L (o EETRENLEETOEREEDNE AT EAESRE

©O) BEGTHMEXEEEENTHMBEAR  BTRMERESE O %t
B9 FEAT e BUE AT F e dd > (BEIEIERT - M SUEMAREFHER TR &2
By o '

(6) JFLwE BT @RISR (5) BT L T M40 5 °T s RS 4 4 e B M AT 8 40
Rt BRIRAEET - AN UGN TE BB AR R B BB AT R A R T (M BB %
BUE) 3 -

(7) FRCREETRRES () REEETOIRE ISR AGEAMEL

ERARIES > AR EbEE - :

122, EFBENAERER

(1) G AT IELART 93 07 2058 th A PR e T R B AT 45 > e '
(@) RERE 120(1) 2 (2) 2K 121(1)(0) HeHESEAE RO SRR R B ARS8 116 45
HEEERE AL 5 oY :
(0) AR¥EEE 12101)(0) AT MR R AR BB AR RS 117 MBS0 1
WRRAET LIRS » MR LIEESEEAZARNEHA -
(2) REEWERKE 120(1) 2 (2) 2 121(1) FB M A R R LT B Ui
A R TE AT A R A AR > M RARN BRI AN ER —ERBE 116
27 R CRB TR ULT ) MEHa AR MEMERENSE  BEeAnSfAE
BERHEE MR EENEEEAREEA -
() BRFPFASBETERWIGHEARITOERE NSO RRA RN
BER - BB HAKEE » FRIZEHAER
(@) RIREE (1) BRHAMERBIE 5 =
(b) HRAREE (2) BHMERRS BT AR -
@) ERRREE O) A — A RRT » LRSS 121(1)(a) HRusss pay 5t
RBLHEAFE  ER :
(@) AR (1)(a) KA HERRBIA 5
(b) MRIEEE Q) FHIEMEIBIIE

#25 M PZEE R - A FRAITREBTEY. 2B R BT

CAP. 571 Securitiesvand Futures Ordinance—Part V S|

(c) shall not hold any client assets in carrying on the regulated
activity for which he is so licensed. ’

(5) The Commission may at any time, by notice in writing served on the
licensed representative concerned, amend or revoke any condition imposed
under subsection (3) or impose new conditions as may be reasonable in the
circumstances.

(6) Where the Commission by notice in writing amends or revokes any
condition or imposes any new condition under subsection (5), the amendment,
revocation or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later.

(7) A licensed representative shall not, when carrying on the regulated
activity for which he is licensed under subsection (1), use a name other than the
name specified in the licence.

122, -Approval and transfer of accreditation

(1) The Commission may, upon application in the prescribed manner
and payment of the prescribed fee, approve the accreditation of a licensed
representative— ‘

(@) who is licensed under section 120(1) or (2) or 121(1)(a), to a
corporation licensed under section 116; or
(b) who is licensed under section 121(1)(b), to a corporation licensed
under section 117,
and shall specify in the licence, upon such approval, the corporation as his
principal. » .

(2) The Commission may, upon application in the prescribed manner
and payment of the prescribed fee by a licensed representative licensed under
section 120(1) or (2) or 121(1), approve the transfer of his accreditation to
another corporation licensed under section 116 or 117 (as the case may be),
and upon approving the transfer, the Commission shall re-issue the licence to
the licensed representative with the name of the corporation specified in the
licence as his principal.

(3) The Commission shall refuse to—

(a) approve an accreditation under subsection (1); or

(b) approve a transfer of accreditation under subsection (2),
unless the applicant satisfies the Commission that he will be competent to
carry out his duties to the requisite standard as a licensed representative for or
on behalf of the licensed corporation concerned.

(4) Without limiting the generality of subsection (3), where a licensed
representative who is licensed under section 121(1)(a) applies—

(@) under subsection (1)(a) for approval of an accreditation; or
(b) under subsection (2) for approval of a transfer of accreditation,

“7 . Authorized Loose-leaf Edition, Printed and Published by the Government Printer,
Hong Kong Special Administrative Region Isstia 25



e BSTLE  BHREUI—REV o

“u@@ﬁﬁ%~@mﬁ%1mﬁﬁﬁmmmm»w%%mé%%@%mﬁﬁﬁﬁﬁ
1212 (b)) SRR KT I B R4 A SR MO AR » 7 AU RE BRI B IR

123, FHBARERRLERBHAEEA
FE-BEARERE
(1) fnAR¥REE 120(1) 2 (2) 2 121(D) R EE I RO A FTIE A LE LR R IR B
HEmASREEEATE > A LRRZEEAN > T—
() HEFAEEZEALTAR T EEEARN M BUEMNREE
) BAMNEEZERERERTEERER WRTEREE s R
(O WEAEAFREEZERILBTERE 180 R B LR AR 2 5
— (EARIEE 116 21 117 H CRMTIHVLTE) HEIRAEH - B A S0
HAETE SRR L T R o
@) ERARES () 5 BRER > —HEEE AT BASE 6 ARERK -
() (HAAESERBTERE (1)) 5 BEEE —WE R » RS 6 AR

-

i

d
oo

=

124, RRNETE

(1) 75 Q) ARRT > 52 B B M T AR AL AT B AR L O
(o S 50 PR RO P B 1 R SRR YRR AR AT AR BT
% » B AERERHEHESE th A IR B R O 5 (AR FTIFBLTT &) B -
(2) iR (1) BAE B R A S R I R R ——
(@) BAR—Hr NS E N b R IR0 AR Y& E S
TR BN - LARCTEA DR AR S R R FHRRER
GEBTHRTE) —2 5 X
(b) RARE G TS EBE RO -

N

#2508 WA » AEEEITREENERARNARRT

“CAP. 571 Se. o5 and Futures Ordinance—Part V

to a corporation licensed under section 116, the Commission shall refuse to
grant the approval unless the applicant satisfies the Commission that the
Jicensed corporation to which he seeks to be accredited is a member of the
same group of companies as the corporation referred to in section 121(2)(b)(i).

123. Commission to be notified, etc. if licensed
representative ceases to act for principal

(1) If an individual licensed under section 120(1) or (2) or 121(1) ceases
to act for or on behalf of his principal as a licensed representative, he
thereupon ceases to be accredited to the principal and—

(a) the principal shall, within 7 business days after such cessation,
notify the Commission of the cessation;

(b) the individual shall, within 7 business days after such cessation,
return the licence to the Commission; and

(c) where the individual has not applied for transfer of his
accreditation to another corporation licensed under section 116
or 117 (as the case may be) within 180 days after such cessation,
the licence shall be deemed to have been revoked upon such
cessation. v

(2) A person who contravenes subsection (1)(a) commits an offence and
is liable on conviction to a fine at level 6.

(3) A person who, without reasonable excuse, contravenes subsection
(1)(b) commits an offence and is liable on conviction to a fine at level 6.

124. Duplicate licence, etc.

(1) Subject to subsection (2), the Commission may, upon application in
the prescribed manner and payment of the prescribed fee by a licensed person
or a registered institution on the ground that his licence or certificate of
registration is lost, defaced or destroyed, issue to the licensed person or the
registered institution a duplicate of the licence or certificate of registration (as
the case may be).

(2) In support of an application under subsection (1), the licensed person
or the registered institution shall—

(a) submit to the Commission a statutory declaration made by the
licensed person or the registered institution stating the ground of
the application and such other particulars as the case may
require in order to verify the loss, defacement or destruction (as
the case may be) of the licence or certificate of registration; and

(b) furnish to the Commission such other information as the
Commission may reasonably require in relation to the
application. '
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125. Requirement for executive officers

(1) A corporation licensed under section 116 shall not carry on any
regulated activity for which it is licensed unless—

(a) every executive director of the licensed corporation who is an
individual is approved by the Commission as a responsible
officer of the corporation in relation to the regulated activity;
and

(b) not less than 2 individuals, at least one of whom shall be an
executive director of the licensed corporation, are approved by
the Commission as the responsible officers of the corporation in
relation to the regulated activity.

(2) A registered institution shall not carry on any regulated activity for
which it is registered unless it has complied with section 71D of the Banking
Ordinance (Cap. 155) in respect of the appointment of executive officers and
such executive officers are in compliance with section 71C of that Ordinance
(including section 71C of that Ordinance as read with section 71E of that
Ordinance).

(3) 1If a licensed corporation contravenes subsection (1) or a registered
institution contravenes subsection (2), without reasonable excuse, the licensed
corporation or registered institution (as the case may be) commits an offence
and is liable on conviction to a fine at level 6 and, in the case of a continuing
offence, to a further fine of $2,000 for every day during which the offence
continues. .

126. Approval of responsible officers

(1) The Commission may, upon application by a licensed representative
in the prescribed manner and payment of the prescribed fee, approve the
applicant as a responsible officer of the licensed corporation to which he is
accredited.

(2) The Commission shall refuse to approve an applicant as a responsible
officer of a licensed corporation under subsection (1) unless the applicant
satisfies the Commission that—

(a) heis a fit and proper person to be so approved; and
(b) he has sufficient authority within the licensed corporation.

(3) An approval under subsection (1) shall be subject to such reasonable
conditions as the Commission may impose on the licensed corporation and the
responsible officer concerned, and the Commission may at any time, by notice
in writing served on the licensed corporation or the responsible officer
concerned, amend or revoke any such condition or impose new conditions as
may be reasonable in the circumstances,
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(4) The approval of an individual as a responsible officer of a licensed
corporation shall be deemed to be revoked if the individual—
(a) ceases to act as a licensed representative for or on behalf of; or
(b) ceases to be accredited to, ’
the licensed corporation.

127. Variation of regulated 'activity specified
.in li;ence or certificate of registration

(1) The Commission may, upon application in the prescribed manner
and payment of the prescribed fee, vary the regulated activity specified in the
applicant’s licence or certificate of registration by adding to or reducing the
regulated activity so specified. .

(2) Where a person applies for variation of the regulated activity

specified in his licence or certificate of registration by adding any regulated

activity, such application shall, for the purposes of this Part, be régarded as an
application for a licence or registration (as the case may be) in respect of that
regulated activity. :

128. Applicant to provide information

(1) A person who applies—
(a) for a licence under section 116, 117, 120 or 121;
(b) for registration under section 119;
(¢) for approval of accreditation or approval of transfer of
accreditation to a principal, under section 122; ‘
(d) for approval to bea responsible officer under section 126;
(¢) for variation, under section 127, of the regulated activity for
which the person is licensed or registered;
(f) for approval of premises under section 130(1);
(g) for approval to become or continue to be (as the case may be) a
substantial shareholder under section 132; -
(h) for a modification or waiver under section 134; or
(/) for any other matter requiring the approval of the Commission
under this Part, . '
shall provide the Commission with such information as it may reasonably
require to enable it to consider the application.

(2) In considering an application referred to in subsection (1), the
Commission may have regard to any information in its possession whether
provided by the applicant or not.

(3) The Commission may make rules providing for—

(a) the information to be provided by an applicant to enable the
Commission to consider his application;
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(b) the form, manner and time period in which such information is
to be provided;
(¢) -any other matter relating thereto.

129. Determination of “fit and proper”

(1) "In considering whether a person is a fit and proper person for the
purposes of any provision of this Part, the Commission or the Monetary
Authority (as the case may be) shall, in addition to any other matter that the
Commission or the Monetary Authority (as the case may be) may consider
relevant, but subject to section 134, have regard to—

(a) the financial status or solvency; :

(b) the educational or other qualifications or experience having
regard to the nature of the functions which, if the application is
allowed, the person will perform;

(¢) the ability to carry on the regulated activity competently,
honestly and fairly; and

. (d) the reputation, character, reliability and financial integrity,

of— .

(i) where the person is an individual, the person himself:

(ii) where the person is a corporation (other than an authorized
financial institution), the corporation and any officer of the
corporation; or '

(iii) where the person is an authorized financial institution, the
institution and any director, chief executive, manager (as defined
in section 2(1) of the Banking Ordinance (Cap. 155)) and
executive officer of the institution. ’

(2) Without limiting the generality of subsection (1), the Commission or
the Monetary Authority (as the case may be) may, in considering whether a
person is a fit and proper person for the purposes of any provision of this
Ordinance—

(@) take into account a decision made in respect of the person by—

(1) (in the case of the Commission) the Monetary Authority or
(in the case of the Monetary Authority) the Commission;

(ii) the Insurance Authority;

(ili) the Mandatory Provident Fund Schemes Authority; or

(iv) any other authority or regulatory organization, whether in
Hong Kong or elsewhere, which, in the Commission’s
opinion, performs a function similar to the functions of the
Commission;

(b) take into account any information in the possession of the
Commission or the Monetary Authority (as the case may be),
whether provided by the person or not, relating to—
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(i) where such consideration relates to a licence under section
116 or 117 or an application for the licence, any other
person who is or is to be employed by, or associated with,
the person for the purposes of the regulated activity for
which the licence is granted or the application is made (as
the case may be);
(i) where such consideration relates to a licence under section
‘116 or 117 to carry on a regulated activity or any
registration for a regulated activity under section. 119 or an
application for the-licence or registration, any other person
who will be acting for or on behalf of the person in relation
to the regulated activity; or
(iii) where the person is a corporation in a group of
companies— '
" (A) any other corporation in the same group of companies;
: or
(B) any substantial shareholder or officer of the
corporation or dny corporation referred to in sub-
. , subparagraph- (A); A
(¢) take into account, where such consideration relates to a licence
under section 116 or 117 or any registration under section 119 or
an application for the licence or registration, whether the person
has established effective internal control procedures and risk
management systems to ensure his compliance with all
applicable regulatory requirements under any of the relevant
provisions, having regard in particular to the information
© provided in accordance with section 128; and .
(d) have régard to the state of affairs of any other business which
the person carries on or proposes to carry on.

130. Suitability of premises for keeping
records or documents -

(1) The Commission may, upon application in the prescribed manner
and payment of the prescribed fee, approve premises to be used by a licensed
corporation for keeping redords or documents required under this Ordinance.

(2) The Commission shall refuse to approve premises under subsection
(1) unless the applicant satisfies the Commission that—

(@) the premises are suitable for being used for the purpose referred
to in that subsection; and

(b) where the premises are used partly for residential purposes, such
residential use of the premises will not affect the exercise of any
powers under this Part or Part VI or VIIL
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(3) A licensed corporation shall not, without the prior approval in
writing of the Commission, use any premises for the keeping of records or
documents relating to the carrying on of the regulated actmty for which it is
licensed.

(4) The Commission shall inform the applicant in wrmng of its decision
under subsection (1) as soon as reasonably practicable after receipt of the

application.

131. Restriction on substantial shareholding, etc.

(1) A person shall not become and continue to be a substantial
shareholder of a corporation licensed under section 116 without first being
approved by the Commission under section 132(1)(a).

(2) A person who contravenes subsection (1) commits an offence and is
liable—

(@) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 2 years, and to a further fine of $5,000 for
every day during which the person continues to be such
substantial shareholder without the Commission’s approval
under section 132(1)(d); or

(b) on summary conviction to a fine at level 6 and to imprisonment -
for 6 months, and to a further fine of $500 for every day during
which the person continues to be such substantial shareholder
without the Commission’s approval under section 132(1)(b).

(3) Itis a defence for a person charged with an offence under subsection
(2) to prove—

(@) that he did not know, and could not have by the exercise of
reasonable diligence ascertained, the existence of the act or
circumstances by virtue of which he became such a substantial
shareholder; and

(b) where he subsequently became aware of such act or
circumstances, that he applied under section 132(1)(b), as soon
as reasonably practicable and in any event within 3 business days
after he became so aware, for approval to continue to be a
substantial shareholder of the corporation.

(4) If a person becomes a substantial shareholder of a corporation
licensed under section 116 without the Commission’s prior approval under
section 132(1)(a) by virtue of—

(a) a transfer of shares;

(b) an issue of shares; or

(c) a transfer of the right to be issued with shares,
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then, unless and until the Commission approves the person to continue to be a
substantial shareholder of the corporation under section 132(1)(b), the voting
rights conferred by the shares concerned are not exercisable.
(5) A person who purportedly exercises any voting right that is not
exercisable by virtue of subsection (4) commits an offence and is liable—
~ (a) on conviction on indictment to a fine of $200,000 and to
imprisonment for 1 year; or '
(b) orn summary conviction to a fine at level 6 and to imprisonment
for 6 months.
(6) It is a defence for a person charged with an offence under subsection
(5) to prove that he— - : 4
(@) did not know; and ;
(b) could not have by the exercise of reasonable diligence known,
that the voting right which he purportedly exercised is by virtue of subsection
(4) not exercisable.

132. Approval to become or continue to be
- substantial shareholder

(1) The Commission may, upon application in the prescribed manner
and payment of the prescribed fee, approve the applicant— '
(@) to become; or
(b) to continue tobe,
as the case may be, a substantial shareholder of a corporation licensed under

section 116.

(2) The Commission shall refuse to approve an applicant to become or
continue to be (as the case may be) a substantial shareholder of the licensed
corporation concerned unless the applicant satisfies the Comimission that the
corporation will remain a fit and proper person to be licensed if the application
is approved. _ ,

(3) An approval under subsection (1)(a) or (b) shall be subject to such
reasonable conditions as the Commission may impose on the applicant and on
the licensed corporation concerned, and the Commission may at any time, by
notice in writing served on the approved substantial shareholder and the.
corporation, amend or révoke any such condition or impose new conditions as
may be reasonable in the circumstances. .

' (4) Where the Commission by notice in writing amends or revokes any
condition or impeses any new condition under subsection (3), the amendment,
revocation or imposition takes effect at the time of the service of the notice or
at the time specified in the notice, whichever is the later.

(5) Without limiting the generality of subsection (3), it shall be a
condition of an approval under subsection (1)(a) or (b) that the approved
substantial shareholder shall—
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(a) "at all times keep the Commission informed of particulars of his -
.contact details including, in so far as applicable, his business
address, residential address, telephone and facsimile numbers

. and electronic mail address; and

(b) inform the Commission of any change in the particulars within
14 days after the change takes place.

133, Commission’s power to give directions

(1) Where a person became a substantial shareholder without the
Commission’s prior approval under section 132(1)(a), whether or not he has
applied under section 132(1)(b) for approval to continue to be such
shareholder and regardless of whether such approval is granted or not, the
Commission may by notice in writing direct the licensed corporation
concerned—

(a) not to permit or acquiesce in the involvement of the person in
the management of the business of the corporation,;

(b) to deem void and of no effect any votes cast by the person and

. any of his associates (if any) at any meeting of the corporation;

(c) to reconvene any such meeting for voting anew on the business
on which the votes were cast; and

(d) to take such other reasonable steps as it may specify in the
notice. 4

(2) Without prejudice to the operation of subsection (1), where the
Commission refuses to approve an application to continue to be a substantial
shareholder made under section 132(1)(b), it may by notice in writing direct the
applicant—

(@) to reduce, within such reasonable time as the Commission may
require, the interest in shares by virtue of which he became a
substantial shareholder of the licensed corporation concerned to

. the extent that he is no longer a substantial shareholder of the
corporation; and

(b) to take such other reasonable steps as the Commission may
specify in the notice.

(3) If a person fails to comply with any direction under subsection (1) or

. (2), the Commission may, by originating summons Of originating motion,

make an application to the Court of First Instance in respect of the failure, and
the Court may inquire into the case and—

() if the Court is satisfied that there is no reasonable excuse for the
person not to comply with the direction, order the person to
comply with the direction within the period specified by the
Court; and
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(b) if the Court is satisfied that the failure was without reasonable
excuse, punish the person, and any other person knowingly
involved in the failure, in the same manner as if he and, where
applicable, that other person had been guilty of contempt of

court.
(4) An originating summons under subsection (3) shall be in Form No.

10 in Appendix A to the Rules of the High Court (Cap. 4 sub. Ieg.).

134, Modification or waiver of requirements

(1) The Commission may, upon application in the prescribed manner
and payment of the prescribed fee by—
(a) a licensed corporation;
(b) an applicant for a licence under section 116 or 117;
(c) a registered institution;
(d) an applicant for registration under section 119;
(e) a licensed representative;
(f) an applicant for a licence under section 120 or 121;
(g) a responsible officer approved under section 126;
(7)) a substantial shareholder approved under section 132;
() an applicant for approval under section 132 to become or
continue to be (as the case may be) a substantial shareholder; or
(/) an associated entity, ‘ ’
grant a modification or waiver, in relation to the applicant, in respect of any
condition specified in section 118 or imposed under section 116, 117, 119, 120,
121, 126 or 132 or any of the requirements of the following—
(i) sections 116(2)(b) and 125(1) and (2);
(i) sections 116(2)(c) and 130;
(iii) rules made under section 118(2);
(iv) section 121(2)(a);
(v) section 129; .
(vi) rules made under section 145;
(vii) rules made under section 148;
(viii) rules made under section 149;
(ix) rules made under section 151;
(x) rules made under section 152;
(xi) rules made under section 168;
(xii) rules made under section 173;
(xiii) section 175(1), (2) and (3); or
(xiv) any provision of rules made by the Commission under this
Ordinance,
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(2) The grant of a modification or waiver under subsection (1) shall be
effected by a notice in writing served on the applicant specifying the period (if
any) for which the modification or waiver is valid.

(3) The Commission shall refuse to grant a modification or waiver under
subsection (1) unless it is satisfied by the applicant that to do so will not
prejudice—

(@) in the case of a modification or waiver granted in respect of a
condition imposed under section 116, 117 or 119, the interests of
any client of the applicant; or

(b) in the case of a modification or waiver granted in respect of a

"~ condition specified in section 118 or imposed under section 120,
121, 126 or 132, or in respect of any requirement of a provision
specified in subsection (1)(i) to (xiv), the interest of the investing
public.

@ A modification or waiver granted under subsection (1) to a person
shall be subject to such reasonable conditions as the Commission may impose,
and the Commission may at any time, by notice in writing served on—

(a) the person;

(b) where the person is an intermediary or an associated entity, an
executive officer of the intermediary or the entity; or

‘(¢) where the modification or waiver is granted pursuant to an
application made under subsection (1)), (/) or (g), the
principal to which the person is accredited,

amend such modification or waiver, or amend or revoke any such condition or
impose new conditions as may be reasonable in the circumstances.

(5) Subject to subsection (4), a modification or waiver granted under
subsection (1) remains in force—

(a) if a period is specified in the notice served under subsection (2) in
respect of the modification or waiver, until the end of the period;
or

(b) if no such period is specified, until revoked by the Commission
by notice in writing served on—

(i) the person;
(ii) where the person is an intermediary or an associated entity,
an exccutive officer of the intermediary or the entity; or
(iii) where the modification or waiver is granted pursuant to an
application made under subsection (1)(e), (/) or (g), the
principal to which the person is accredited.

(6) In relation to a modification or waiver under subsection (1) to a
person, the Commission shall—

(a) on the grant of the modification or waiver;
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(b) on its amendment or an amendment or revocation of its
conditions or the imposition of any new condition on it under
subsection (4); or '

¢) on its revocation under subsection (5)(8), ) .

by notice published in the Gazette specifying, subject to subsection (7)—
(i) the name of the persomn; : }

(i) the event referred to in paragraph (a), (b) or (c) (as the case may
be) and the reasons for the event;

(i) any condition imposed on the modification or waiver on its
grant, or the condition amended or revoked or newly imposed
subsequently under subsection (4) (as the case may be); and

(iv) (if applicable) the period for which the grant or amendment or
the condition so imposed is valid. '

(7) If the applicant . satisfies the Commission that specifying any
condition in compliance with subsection (6)(iii) would prejudice, to an
unreasonable degree, the commercial interests of the applicant, the
Commission may, in lieu of specifying the condition, include in the notice
referred to in subsection (6)— ‘ :

(a) a brief account of its reasons for not specifying the condition;

© and ’

(b) such , appropriate information on the condition as the

~ Commission - considers incapable of prejudicing, " to an
unreasonable degree, the commercial interests of the applicant.

(8) The Commission may by rules grant a modification or waiver, in
relation to a class of licensed persons or registered institutions or associated
entities, in.respect of any of the requirements of the rules referred to in
subsection (1)(vi), (vii), (viii), (ix), (x) or (xi). : '

(9) The Commission shall not make any rules under subsection (8) to-
grant a modification or waiver referred to in that subsection unless the
Commission is satisfied that to do so will not prejudice the interest of the
investing public. '

(10) The Commission may specify in the rules referred to in subsection (8)
the conditions subject to which the modification or waiver is ‘granted and the
rules may provide that a person who fails to comply with such a condition .
commits an offence and is liable on conviction to a fine not exceeding level 6.

(11) The Commission may at any time by rules—

(@) revoke a modification or waiver granted under subsection (8); or

(b) amend, revoke or add to, any condition subject to which such
modification or waiver is granted. ,

(12) The Commission shall not exercise its power under subsection (1),
(4), (8), (10) or (11) in relation to any registered institution or any associated
entity that is an authorized financial institution unless the Commission has
first consulted the Monetary Authority.
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(13) A person who fails to comply with a condition imposed under
subsection (4) commits an offence and is liable on conviction to a fine at
level 6.

135. Events to be reported by licensed persons
and registered institutions

(1) A licensed person or registered. institution who intends to cease to
carry on any regulated activity for which he is licensed or registered shall
notify the Commission and (in the case of a registered institution) the
Monetary Authority in writing of such intended cessation as soon as
reasonably practicable and in any event not later than 7 business days before
such intended cessation.

(2) An intermediary shall give to the Comrmssmn and (in the case of a
registered institution) the Monetary Authority at least 7 business days’
advance notice in writing of any intended change of address at which it
proposes to carry on the regulated activity for which it is licensed or registered.

(3) Subject to subsection (5), where a person has provided any
information to the Commission under any provision of this Part and a change
in the information occurs, then in such circumstances as are prescribed by rules
made under section 397 for the purposes of this subsection, the person shall,
within 7 business days of the change, give notice in writing of the change
containing a full description of it.

(4) The notice referred to in subsection (3) shall be given to the following
person or persons—

(@) (where the information has been provided in connection with an
application under any provision of this Part and the
Commission is still considering the application) the Commission;
or

(b) (in other cases) the Commission and (if the information provided
relates to a registered institution) the Monetary Authority.

(5) Where the information has been provided in connection with an
application under any provision of this Part and the application has been
refused or withdrawn, subsection (3) shall no longer apply in relation to the
information.

(6) Where a person becomes or ceases to be a director of a licensed
corporation, both the person and the corporation shall, within 7 business days
thereafter, notify the Commission in writing of the name and address of the
person and of the nature of the position which he occupies or has ceased to
occupy (as the case may be).

(7) A person who, without reasonable excuse, contravenes subsection
M, @), 3 or (6) commits an offence and is liable on conviction to a fine at
level 5.
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136. Commission to maixi'tain.regivster of licensed
persons and registered institutions

(1) The Commission shall maintain a register of licensed persons and
registered institutions in such form as it considers appropriate.
(2) "The register maintained under subsection (1) shall contain in relation
to each licence oOr registration— ' ‘ :
(a) the name and business address of the licenised person or
registered institution (as the case may be);
(b) such conditions of the licence or registration (as the case may be)
" as the Commission considers appropriate;
(¢). in relation to each licensed representative, the name of his
principal; ‘
(d) in relation to the licensed corporation or registered institution
(as the case may be) the name and business address of each of its
 -executive officers; and s
(e) such other particulars as are prescribed by rules made under
section 397 for the purposes of this subsection.
(3) The register may bé maintained—
. (a) ina documentary form; or
(b) by recording the information required under subsection (2)
otherwise than in a documentary form, so long as the
information is capable of being reproduced in a legible form.
(4) For the purposes of enabling any member of the public to ascertain
whether he is dealing with 4 licensed person or a registered institution in
matters of or cohnected with any regulated activity and to ascertain the
particulars of the licence or registration of such person or institution (as the
case may be), the register shall be made available for public inspection at all
reasonable times. _
(5) At all reasonable times, a member of the public may—
(a) inspect the register, or (where the register is maintained
" otherwise than in a documentary form) a reproduction of the
. information or the relevant part of it in a legible form; and
. (b) obtain a copy of an entry in or extract of the register on payment
- of the prescribed fee.
(6). A docuinent purporting to be—
(@) a copy of an entry in or extract of the register maintained under
this section; and
(b) certified by an authorized officer of the Commission as a true
copy of the entry or extract referred to in paragraph (a),
shall be admissible as evidence of its contents in any legal proceedings.
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(7) Without derogating from the other provisions of this section, the
Commission shall, in addition, cause the register to be available to the public
in the form of an on-line record.

137. Publication of names of licensed persons
_ and registered institutions

(1) The Commission shall at least once in each year publish at such time
and in such manner as it considers appropriate the name and address of each
licensed person and registered institution, the regulated activities for which the
person or institution is licensed or registered and such conditions of the licence
or registration as the Commission considers appropriate.

(2) If the Commission amends the register maintained under section 136
by adding or removing the name of a licensed person or registered institution
or varying the regulated activity for which a licensed person or registered
institution is licensed or registered or any condition of a licence or registration,
it shall publish particulars of the amendment within one month after making
the amendment.

138. Annual fee and return

(1) A person licensed under section 116 or 120(1) or a registered
institution shall pay to the Commission an annual fee prescribed by rules made
under section 395 for the purposes of this subsection.

(2) The annual fee shall be payable within one month after each
anniversary of the date of grant of the licence or certificate of registration (as
the case may be), or on such other date as may be approved by the
Commission by notice in writing. '

(3) In default of full payment of the annual fee as required under
subsection (2), the person shall pay to the Commission an additional sum
calculated as follows— :

(@) 10% of the fee or such part of the fee (as the case may be) that
remains unpaid for the first month after the due date for its
payment;

(b) 20% of the fee or such part of the fee (as the case may be) for
each subsequent month when it remains unpaid,

and in calculating the additional sum for the purposes of this subsection, any

- fraction of a month shall be treated as a month. .

(4) A person licensed under section 116 or 120(1) shall submit an annual
return to the Commission— :
(@) within one month after each anniversary of the date on which
the person is licensed; or
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(b) by such other date as may be approved by the Commission by
notice in writing,
which return shall contain such information as is prescribed by rules made
under section 397 for the purposes of this subsection.

139. Prohibition of use of certain titles

(1) A person shall not take or use any of the specified titles set out
opposite to the reference to this subsection in column 2 of Schedule 6 unless—
(@) the person is licensed or registered for Type 1 regulated activity;

or. : :

(b) his name is entered in the register maintained by the Monetary
Authority under section 20 of the Banking Ordinance (Cap. 155)
as engaged in respect of Type 1 regulated activity by a person
registered for that regulated activity, while acting in that
capacity.

(2) A person shall not take or use any of the specified titles set out
opposite to the reference to this subsection in column 2 of Schedule 6 unless—

(a) the person is licensed or registered for Type 2 regulated activity;
or

(b) his name is entered in the register maintained by the Monetary
Authority under section 20 of the Banking Ordinance (Cap. 155)
as engaged in respect of Type 2 regulated activity by a person
registered for that regulated activity, while acting in that
capacity.

(3) A person shall not take or use any of the specified titles set out
opposite to the reference-to thiis subsection in column 2 of Schedule 6 unless
the person—

(@) is licensed for Type 3 regulated activity;

(b) is an authorized financial institution; or A

(c) isengaged byan authorized financial institution, while acting for
the institution in an activity that would have fallen within the
meaning of the definition of “leveraged foreign exchange
trading” in Part 2 of Schedule § but for paragraph (xii) of that

‘ definition.

(4) A person shall not take or use any of the specified titles set out
opposite to the reference to this subsection in column 2 of Schedule 6 unless—

(a) the person is licensed or registered for Type 4 regulated activity;
or

Authorized Loose-leaf E¢ _ Printed and Published by the Government Printer,
Hong Korg Special Administrative Region issue 25



BT E BRI EEO—FE v &

(b) b2 3 J o M MR B B AR AR CERAT R0 ) (56 155 ) 45 20 R4 7R 04
SRR R 4 MEREE DR RRSIE MM > T
R B AR BB RS R AR B AT EE R o

) BFUTHREHERE » FATARERARGEATERR 6 hRES 2 W+
AT BEARE 2 BT ) A0 (217 38 WA AR 1

(@) AU 5 LG B EE R M B A 5 = ’

(0) 1bBFIR & RE I BRI (RITHERMRSI) GF 155 F) 5 20 feirEmi
SMEFRRME S EXREFHITERRZFEFHHEMOA > W
AR RBER R USS STEY o '

6) BRFLUTRELBFHE » FAMEMATE R AR AR % 6 - RES 2 W+
RILA T RARE 2 B3 LT 18 TR B , :

() ML 6 MR E WD MMM 5 5L

(0) A4z 3 4 4 B 3 0 B AR CORAT SRARAD (55 155 3E) 56 20 (R TEH0 10
M RUR B SR 6 MEREEBHZ R MZBE B BEMA - WirE
U AR BRI R U B ST - '

(N ERIFLUTREERS  FAEMARE RPN AERE 6 PRES 2 M+
R FRARE 2 BT AL (T 48 R AR5

(@) MBS 7 AR E S B B E R ;

(b) ABARIRER 95(2) WRBERE FTRAL B WML 35 5 MRS 5

(0) b2 5 e i ST B ARRR CERATHEMRAD (55 155 B) 48 20 It ig
s MR BHE 7 HREEH 2RI B MM > Wk
A B A TR U S A TE Y 5 B

@) HERIRIREE 952) MBS R THAMNER > MERBRERE
BT > MR R ATEZEIS T PITHE -

@) BIEUTHREESEE » BRAMETARGR A ATERR 6 HRES 2 W+
RILA TR Z BEARE 2 BB T AT 45 A TR
© (@) fhBLEE 8 MEHREIEHIAG

B2518 BEPTIE BUBE o o WA AT L IR BT T oy oo R G B BB9F

CAP. 571 Securities and Futures Ordinance—Part V la3

(b) his name is entered in the register maintained by the Monetary
Authority under section 20 of the Banking Ordinance (Cap. 155)
as engaged in respect of Type 4 regulated activity by a person
registered for- that regulated activity, while acting in that
capacity.

(5) A person shall not take or use any of the specified titles set out
opposite to the reference to this subsection in column 2 of Schedule 6 unless—

(@) the person is licensed or registered for Type 5 regulated activity;
or

(6) his name is entered in the register maintained by the Monetary
Authority under section 20 of the Banking Ordinance (Cap. 155)
as engaged in respect of Type 5 regulated activity by a person
registered for that regulated activity, while acting in that
capacity.

(6) A person shall not take or use any of the specified titles set out
opposite to the reference to this subsection in column 2 of Schedule 6 unless—

(@) the person is licensed or registered for Type 6 regulated activity;
or

. (b) his name is entered in the register maintained by the Monetary
Authority under section 20 of the Banking Ordinance (Cap. 155)
as engaged in respect of Type 6 regulated activity by a person
registered for that regulated activity, while acting in that
capacity. :

(7) A person shall not take or use any of the specified titles set out
opposite to the reference to this subsection in column 2 of Schedule 6 unless—

(a) the person is licensed or registered for Type 7 regulated activity;

(b) the person is granted an authorization under section 95(2) to
provide automated trading services;

(¢) his name is entered in the register maintained by the Monetary
Authority under section 20 of the Banking Ordinance (Cap. 155)
as engaged in respect of Type 7 regulated activity by a person
registered for that regulated activity, while acting in that
capacity; or

(d) the person is an employee of a person authorized under section
95(2) to provide automated trading services, while acting for that
person in that regulated activity,

(8) A person shall not take or use any of the specified titles set out
opposite to the reference to this subsection in column 2 of Schedule 6 unless
the person—

(@) is licensed for Type 8 regulated activity;
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(b) :is an authorized financial institution; or
(¢) isengaged by an authorized financial institution, while acting for
" ihe institution in an activity that would have fallen within the
- meaning of the definition of “securities margin financing” in
‘ Part 2 of Schedule 5 but for paragraph (v) of that definition.

(9) A person shall not take or use any title, other than any specified title
_r}elferred to in subsection (1), (2), (3), (4), (5), (6), (7) or (8), which suggests
that—

' (d) he carries on a business in any regulated activity referred to in
any of those subsections; or
(b) he performs any regulated function in relation to a regulated -
“ activity referred to in any of those subsections which is carried
on as a business, )
unless he falls within the description specified in a paragraph of such of those
subsections.

(10) A person who contravenes subsection (1), (2), (3), @), (5), (6), (), (®)
or (9) commits an offence and is liable on conviction'to a fine at level 6 and, in
the case of a continuing offence, to a further fine of $2,000 for every day
during which the offence continues.

140. Procedural requiremexité

(1) 1If the Commission forms a preliminary view to—
(a) -refuse the whole or a part of an application made under this
- Part; c
(b) impose conditions on approving-an application; or
(¢) amend or revoke the conditions of, or impose new conditions
o . , . _
(i) a licence granted under section 116, 117, 120 or 121, or any
régistration under section 119;
(i) an accreditation approved or transferred under section 122;
(iii) an approval for a person to be a responsible officer under
section 126 or to become or continue to be (as the case may
_ be) a substantial shareholder under section 132; or
_(iv) a modification or waiver granted under section 134(1),
then the Commission shall, before making its final decision—
‘ (i) inform the applicant or the relevant licensed corporation,
-registered institution, licensed representative, responsible officer
or. approved substantial shareholder (as the case may be) of the
ground for the preliminary view; and '
(ii) give such person a reasonable opportunity of being heard.
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(2) When the Commission makes a final decision, it shall, as soon as
reasonably practicable, notify the applicant or the relevant licensed
corporation, registered institution, licensed representative, responsible officer
or approved substantial shareholder (as the case may be) in writing of its
decision and the reasons for making such decision.

141. Service of netices, etc. on licensed persons

(1) Notwithstanding section 400, any written notice, decision or direction
or other document (however described) to be, or required to be, issued or
served (however described) to or on a licensed person for the purposes of this
Ordinance shall for all purposes be regarded as duly issued or served only if—

(@) in the case of an individual, it is—
(i) delivered to him by hand; or
(i) (A) left at, or sent by post to, the last residential address;
(B) sent by facsimile transmission to the last facsimile
number; or ' .
(C) sent by electronic mail transmission to the last
electronic mail address,
provided by the person to the Commission pursuant to
section 120(6) or 121(4) (as the case may be); or
(b) in the case of a corporation, it is—
(i) delivered to any officer of the corporation by hand; or
(i) (A) left at, or sent by post to, the last address;
(B) sent by facsimile transmission to the last facsimile
number; or
(C) sent by electronic mail transmission to the last
electronic mail address,
provided by the corporation to the Commission pursuant to
section 116, 117, 130(1), 135(2) or 138(4) (as the case may
be). .

(2) " Where a notice, decision or direction or other document (however

described) is regarded as duly issued or served to or on a licensed person under

* subsection (1)(a)(ii) or (b)(ii), it shall for all purposes be regarded as issued or

served to or on the licensed person, and as coming to his notice, at the time
when—
(a) where it is left at an address, it is so left-at that address;
(b) where it is sent by post to an address, it would in the ordinary
course of post be delivered to that address;
(c) where it is sent by facsimile transmission to a facsimile number;
it would in the ordinary course of transmission by facsimile be
received at that number; or
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'(d) where it is sent ‘by electronic mail transmission to an electronic
mail address, it would in the ordinary course of transmission by
electronic mail be received at that address.

142. Amendment of Schedule 5
The Financial Secretary may, by notice published in the Gazette, amend

‘Schedule 5.

143. Amendmerit of Schedule 6

The Commission may, by notice published in the Gazette, amend
Schedule 6. ~ ‘ '

PART VI

CAPITAL REQUIREMENTS, CLIENT ASSETS,
RECORDS AND AUDIT RELATING
TO INTERMEDIARIES

'Division 1—Interpretation

144. Interpretation of Part VI

In this Patt; unless the context otherwise requires—
“specified "amount requirements” (HEBLEME) means the requirements
specified in the financial resources rules. pursuant fo section 145(2)(a)(i).

" Division 2—Capital requirements

145. Financial resources of licensed corporations

(1) The Commission may, after consultation with the Financial
Secretary, make rules requiring licensed corporations to maintain such
financial resotirces-as are specified in the rules.

(2) Without limiting the generality of subsection (1) and without
prejudice to section 398(7)-and (8), the Commission may in the rules referred
to in subsection (1)— - . : .

(a) require licensed corporations to maintain financial resources in
aceordance with—
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(i) specified requirements as to the amount in which they are to
be maintained; and '
(i) any other specified requirements;
specify the assets, liabilities and other matters to be taken into
account under the rules to determine the amount of the financial
resources of licensed corporations for the purposes of the rules

N BE TS RG B 7 ’_éq/» 3 . ) Vi . . :
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; ‘ ; | . taken into account for that purpose;
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- ; SE G o , any regulated activity for which a licensed person may be

@ ;ﬁfé%ﬂﬁ%%ﬁ?ﬁﬂ%ﬁ&i‘é%?ﬁ@bm WL PR EXEEE licensed, or apply to such licensed corporations with specified
’ . X o modifications or only in specified circumstances;

(g) MERMEMERE SN CRMN M BRI S ER R (e) provide for the grant of approvals for specified purposes and for
TR R B B B 5 the amendment or revocation of such approvals, and for the

() BB PR BRI fEdHE o publication of such approvals and of any amendment or

(&)

(h)

revocation of such approvals in the specified manner;
require licensed corporations to submit to the Commission—
(i) at specified intervals, returns relating to their financial

resources and trading activities; and

(ii) notice in writing of specified circumstances relating to their
financial resources and trading activities;

require licensed corporations to submit returns to the

Commission in response to a request by the Commission for

information relating to their financial resources and trading

activities;

provide for any other matter relating to financial resources of

licensed corporations.

146, R M7 H BOERR A 146. Failure to comply with financial

resources rules

(1) I AT 5 5 T 8 0 2 0 90 1 452 RO F S 2 B0 4 B MR S M B B
B RERA R RS B R T IR BB » AR

-,

(1) If a licensed corporation becomes aware of its inability to maintain,
or to ascertain whether it maintains, financial resources in accordance with the

specified amount requirements that apply to it, it shall—
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(g) as soon as reasonably practicable notify the Commission by
notice in writing of that fact; and

(b) subject to subsection (2), immediately cease carrying on any
regulated activity for which it is licensed, otherwise than for the
purpose of completing such transactions as the Commission may
permit. '

(2) Where the Commission considers appropriate, the Commission may
permit a licensed corporation which gives notice to the Commission under
subsection (1){a@) to carry on any regulated activity for which it is licensed,
subject to such conditions as may be imposed by the Commission by notice
given to it, whether orally or in writing. .

(3) If a licensed corporation becomes aware of its inability to comply
with, or to ascertain whether it complies with, all or any of the requirements of
the financial resources rules that apply to it, other than the specified amount
requirements, it shall within one business day thereafter notify the Commission
by notice in writing of that fact. _

(4) Without limiting the generality of the financial resources rules and
the rules that may be made under section 151, a licensed corporation to which
any of the requirements of the financial resources rules apply shall—

(@) keep its records in sufficient detail to establish readily whether
all of such requirements are being complied with; and

(b) where the Commission by notice in writing served on it requires
it to do so, make its records available to the Commission within
5 business days after the service of the notice.

(5) Without prejudice to sections 194 and 195, where the Commission
reasonably believes that a licensed corporation is unable to maintain, or to
ascertain whether it maintains, financial resources in accordance with the
specified amount requirements that apply to it, the Commission may, whether
or not notice has been given under subsection (1)(@)—

(@) by notice in writing served on the licensed corporation suspend
the licensed corporation’s licence, whether in relation to all or
any, or any part of all or any, of the regulated activities for
‘which it is licensed for such period or until the occurrence of
such event -as the- Commission may specify; or 4 :

(b) pérmit . the licensed corporation to carry on any regulated
_activity for which it is licensed, subject to such conditions as may
be imposed by the Commission by notice given to it, whether
orally or in writing. ' , : ’

(6) -Where any conditions are imposed pursuant to subsection (2) or
(5)(b) by notice given to a licensed corporation in writing, the. Commission
may amend any of the conditions in such manner as may be specified by the
Commission, by notice given to the Jicensed corporation, whether orally or in
writing, and where any of the conditions are so amended—
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(@) such conditions shall have effect. subject to the amendment
accordingly; and

(b) where the conditions are amended by notice in writing, this
subsection shall apply, with necessary modifications, to the
conditions as so amended as if they had been imposed pursuant

_ to subsection (2) or (5)(b) (as the case may be).

(7) Where any conditions are imposed pursuant to subsection (2) or
(5)(b), or amended wunder subsection (6), by notice given to a licensed
corporation otherwise than in writing, the Commission shall as soon as
reasonably practicable give the licensed corporation a further notice in writing
to confirm the conditions imposed or the conditions as amended (as the case
may be), subject to such amendment (if any) in respect of the conditions as it
may specify in the notice, and where any conditions are so confirmed subject
to any amendment—

(a) the conditions shall have effect subject to the amendment
accordingly; and

(b) subsection (6) shall apply, with necessary modifications, to the
conditions.as so amended as if they had been imposed pursuant
to subsection (2) or (5)(&) (as the case may be).

(8) Notwithstanding anything in this section, the Commission shall not
impose any conditions pursuant to subsection (2) or (5)(b), or amend any
conditions under subsection (6), by notice given to a licensed corporation
otherwise than in writing if the licensed corporation has on the occasion of
being heard pursuant to subsection (12) in respect of the imposition or
amendment (as the case may be) made a request to the Commission that the
conditions shall only be so imposed, or amended, by notice given to it in
writing. '

(9) The suspension of a licence under subsection (5)(a) takes effect at the
time when notice is served in respect of it pursuant to that subsection or at the
time specified in the notice, whichever is the later.

(10) The imposition of any conditions pursuant to subsection (2) or (5)(4),
or the amendment of any conditions under or pursuant to subsection (6) or (7),
takes effect at the time when notice is given in respect of it pursuant to such
subsection or at the time specified in the notice, whichever is the later.

(11) Where a licence of a licensed corporation is suspended under
subsection (5)(a), sections 200(1), 201(2) and (5), 202 and 203 shall apply, with
necessary modifications, in relation to the suspension as if it were a suspension
under section 194 or 195,

(12) Notwithstanding anything in this section, the Commission shall not
exercise any power under subsection (1)(b), (2), (4)(b), (5), (6), (7), (9) or (10) in
respect of a licensed corporation unless the Commission has given the licensed
corporation a reasonable opportunity of being heard,
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(13) A licensed ‘corporation which contravenes subsection (1)(a) or (b)
commits an offence and is liable— '

(a) on conviction on indictment to a fine of $1,000,000 and to

*" imprisonment for 2 years and, in the case of a continuing

offence, to a further fine of $100,000 for every day during which

the offence continues; or

_(b) on summary conviction to a fine at level 6 and to imprisonment

for 6. months and, in the case of a continuing offence, to a

~ farther fine of $10,000 for every day during which the offence
continues. _

(14) A licensed corporation which contravenes a condition imposed
pursuant to subsection (2) or (5)(b), or as amended under or pursuant to
subsection (6) or (7), commits an offence and is liable—

(a) on conviction on indictment to a fine of $1,000,000 and to

- imprisonment for 2 years and, in the case of a continuing
offence, to a further fine of $100,000 for every day during which
the offence continues; or ,

(b) on summary conviction toa fine at level 6 and to imprisonment
for 6 months and, in the case of a continuing offence, to a
further fine of $10,000 for every day during which the offence

: continues.

(15) A licensed corporation which, without reasonable excuse,
contravenes subsection (3) commits an offence and is liable— _

(a) on conviction on indictment to a fine of $200,000 and to
imprisonment for 1 year; or ' ‘

(by on summary conviction to a fine at level 5 and to imprisonment
for.6 months. _

(16) A licensed corporation which contravenes subsection (4) commits an
offence and is liable— :

(@) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to imprisonment

"~ for 6 months. '

(17) The financial resources rules may provide that a licensed corporation
which, without reasonable excuse, contravenes any specified provision of the
financial resources rules. that applies to it, other than that imposing any of the
specified amount requirements, commits an offence and is liable to a specified
penalty not exceeding—

(a) on conviction on indictment a fine of $200,000 and a term of
imprisonment of 1 year; . \

(b) on summary conviction a fine at level 5 and a term of
imprisonment of 6 months. C
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(18) A licensed corporation is not excused from complying with
subsection (3) only on the ground that to do so might tend to incriminate it.

147. Monitoring compliance with financial
resources rules

(1) The Commission may at any time, by notice in writing served on an
executive officer of a licensed corporation, require the licensed corporation to
satisfy the Commission that it comphes with all of the requirements of the
financial resources rules that apply to it.

(2) Without limiting the generality of subsection (1), the Commission
and any person authorized by the Commission under subsection (12) may
exercise any of the powers of an auditor referred to in section 162 for the
purpose of ascertaining whether a licensed corporation complies with all of the
requirements of the financial resources rules that apply to it.

(3) Without prejudice to sections 194 and 195, where a licensed
corporation, upon being required to do so under subsectlon (1), fails to satisfy
the Commission that it maintains financial resources in accordance with the
specified amount requirements that apply to it, the Commission may—

(a) by notice in writing served on the licensed corporation suspend
the licensed corporation’s licence, whether in relation to all or
any, or any part of all or any, of the regulated activities for
which it is licensed for such period or until the occurrence of
such event as the Commission may specify; or

(b) permit the licensed corporation to carry on any regulated
activity for which it is licensed, subject to such conditions as may
be imposed by the Commission by notice given to it, whether
orally or in writing,

(4) Where any conditions are 1mposed pursuant to subsection (3)(b) by
notice given to a licensed corporation in writing, the Commission may amend
any of the conditions in such manner as may be specified by the Commission,
by notice given to the licensed corporation, whether orally or in writing, and
where any of the conditions are so amended—

(a) such conditions shall have effect subject to the amendment
accordingly; and -

(b) where the conditions are amended by notice in writing, this
subsection shall apply, with necessary modifications, to the
conditions as so amended as if they had been imposed pursuant

~ to subsection (3)(b).
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(5) Where any conditions are imposed pursuant to subsection (3)(d), or
amended under Subsection (4), by notice given to a licensed corporation
otherwise than in writing, the Commission shall as soon as reasonably
practicable give the licensed corporation a further notice in writing to confirm
the conditions imposed or. the conditions as amended (as the case may be),
subject to such amendment (if any) in respect of the conditions as it may
specify in the notice, and where any conditions are s qonﬁrmed subject to any

.amendment—

(a) the conditions shall have effect subject to the amendment
' accordingly; and '

(b) subsection (4) shall apply, with necessary modifications, to the
conditions as so amended as if they had been imposed pursuant
to-subsection (3)(b).

(6) Notwithstanding anything in this section, the Commission shall not
impose any conditions pursuant to subsection (3)(b), or amend any conditions
under subsection (4), by notice given to a licensed corporation otherwise than
in writing if the licensed corporation has on the occasion of being heard
pursuant to subsection (10) in respect-of the imposition or amendment (as the
case may be) made a request to the Commission that the conditions shall only
be so imposed, or amended, by notice given to it in writing.

(7) The suspension of a licence under subsection (3)(a) takes effect at the
time when notice is served in respect of it pursuant to that subsection or at the
time specified in the notice, whichever is the later.

(8) The imposition of any conditions pursuant to subsection (3)(®), or
the amendment of any conditions under or pursuant to subsection (4) or (5),
takes effect at the time when notice is given in respect of it pursuant to such
subsection or at the time specified in the notice, whichever is the later.

(9) Where a licence of a licensed corporation is suspended under
subsection (3)(a), sections 200(1), 201(2) and (5), 202 and 203 shall apply, with

necessary modifications, in relation to the suspension as if*it were a suspension
unider section 194 or 195. :
(10) Notwithstanding anything in this section—

(@) the Commiission or any person authorized by the Commission
under subsection (12) shall not exercise any power under
subsection (2) in respect of a licensed corporation; '
the Commission shall not exercise any power under subsection
(3), @), (5), (7) or (8) in respect of a licensed corporation,

unless the Commission or the person (as the case may be) has given the
licensed corporation a reasonable opportunity of being heard.

(11) A licensed corporation which contravenes a condition imposed
pursuant to subsection (3)(b), or as amended under or pursuant to subsection
(4) or (5), commits an offence and is liable—
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(@) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 2 years and, in the case of a continuing
offence, to a further fine of $100,000 for every day during which
the offence continues; or

(b) on summary conviction to a fine at level 6 and to imprisonment
for 6 months and, in the case of a continuing offence, to a
further fine of $10,000 for every day during which the offence
continues.

(12) For the purposes of subsection (2), the Commission may authorize
any person in writing to exercise any of the powers referred to in that
subsection. :

Division 3—Client assets

148. Client securities and collateral held by
intermediaries and their associated
entities

(1) The Commission may make rules requiring intermediaries and their
associated entities to treat and deal with client securities and collateral of the
intermediaries, and to ensure that client securities and collateral of the
intermediaries that are received or held by any other person on behalf of the
intermediaries or the associated entities (as the case may be) are treated and
dealt with, in such manner as is specified in the rules.

(2) Without limiting the generality of subsection (1) and without
prejudice to section 398(7) and (8), the Commission may in the rules referred
to in subsection (1)—

(a) require client securities and collateral of intermediaries to be
held, and accounted for, in the specified manner;

(b) provide that the client securities and collateral shall not be
deposited, transferred, lent, pledged, repledged or otherwise
dealt with except in the specified manner;

(¢) specify the circumstances in which the client securities and
collateral may, notwithstanding that they are subject to a lawful
claim or lien, be dealt with by intermediaries or their associated
entities;

(d). provide for the approval, subject to such conditions as the
"Commission considers appropriate; of companies or overseas
companies as being suitable for the safe custody of the client
securities and collateral; ‘
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(e) require intermediaries and their associated entities to ensure, or

to take reasonable steps to ensure, that persons who receive or
" hold the “client securities and collateral on behalf of the
" intermediaries or the associated entities (as the case may be)

- comply with specified requirements;

(f) require the maintenance of records in relation to the client

" securities and collateral (including records’ of performance of
reconciliations in respect of movements of the client securities

_ and.collateral into and out of accounts of intermediaries or their
. -associated entities) in the specified manner; ,
 (g) require the submission to the Commission, upon request or at
specified intervals, of specified information, records and
documents for the purpose of enabling the Commission to
ascertain readily whether the rules are being complied with;

() require specified matters, and the circumstances relevant thereto,
to be notified to the clients of intermediaries or the Commission,
or both;. '

(i) require a person who becomes aware that he does not comply
with any specified provision of the rules that applies to him to
_ notify the Commission of that fact and of any further specified
. information, within the specified time; .
(j) provide for any other matter relating to the client securities and
: collateral.

(3) Except as provided in the rules made under this section, client
securities and collateral of an intermediary are not liable to be taken in
execution against the intermediary or an associated entity of the intermediary
under.the order or process of a court. :

(4) Rules made under this section may provide that an intermediary, or
an associated entity .of an intermediary, which, without reasonable excuse,
contravenes any specified provision of the rules that applies to it commits an
offence and is liable to a specified penalty not exceeding—

(¢) on-conviction on indictment a fine of $200,000 and a term of
imprisonment of 2 years;

(b) on summary conviction .a fine at level 6 and a term of

~ imprisonment of 6 months. ,

(5) Rules made under this section may provide that an intermediary, or
an .associated entity of ‘an intermediary, which, with intent to defraud,
contravenes any specified provision of the rules that applies to it commits an’
offence and is liable to a specified penalty not exceeding—

(a) on conviction on indictment a fine of $1,000,000 and a term of
imprisonment of 7 years; o '

(b) on surhmary conviction a fine of $500,000 and a' term of

. imprisonment of 1 year. :
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(6) A person is not excused from complying with a requirement in any
rules made pursuant to subsection (2)(i) to give notification to the Commission
only on the ground that to do so might tend to incriminate the person.

(7) Notwithstanding anything in this section—

(@) the power of the Commission to make rules under this section in
respect of inmtermediaries shall, where the intermediaries are
registered institutions, be regarded as the power to make rules in
respect of the intermediaries only in relation to client securities
and collateral received or held by them in the course of the
businesses which constitute any regulated activities for which
they are registered; :

(b) the power of the Commission to make rules under this section in
respect of associated entities shall, where the associated entities
are authorized financial institutions, be regarded as the power to
make rules in respect of the associated entities only in relation to
client securities and collateral received or held by them in the
.course of their businesses of receiving or holding client securities
and collateral of intermediaries of which they are associated
entities.

(8) Notwithstanding anything in subsection (3), that subsection—

(@) applies to client securities and collateral received or held by a
registered institution only if the client securities and collateral
were received or held by the registered institution in the course
of the business which constitutes any regulated activity for which
the registered institution is registered;

(b) applies to client securities and collateral received or held by an
associated entity that is an authorized financial institution only
if the client securities and collateral were received or held by the
associated entity in the course of its business of receiving or
holding client securities and collateral of the intermediary of
which the associated entity is an associated entity.

149. Client money held: by licensed corporations
and their associated entities

(1) The Commission may make rules requiring licensed corporations and
their associated entities to treat and deal with client money of the licensed
corporations in such manner as is specified in the rules.

(2) Without limiting the generality of subsection (1) and without
prejudice to section 398(7) and (8), the Commission may in the rules referred
to in subsection (1)—
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be paid into such accounts and require it to be dealt with, and

(0 HHREATFARSRFOE BRUE A B R b WA P HORT , , X

AR R R RO . accounted for, in the specified manner; ,

4 by e T K ’ ’ R R (¢) specify the amount or proportion of the client money that is not

) ggéggggf‘;g;ﬁzﬁg gggggfggjfg ﬁ”ﬁ YT 9 , to be paid into such accounts, and the deductions that may be
i HA = i kel . made before the client money is paid into such accounts;

(e %E%M#S%E@?’iiﬁﬁﬂ%ﬂ AT IR S NI E SR EEHAE " (d) specify the circumstances in which the client money may be paid

) e I L Y 1A I B2 B SLAAERF SR IR RO 5 out of such accounts, including the circumstances in which the

(g) METERARERT ﬁ%%?@ﬁ%@ﬂﬂﬂt?ﬁﬁﬂ%?&’%mﬁﬁ ’EBEF client money that is the subject of a lawful claim or lien may be
IE S paid out of such dccounts;

h) %ﬁﬁu%‘g%%ﬁiﬁﬁﬁﬁﬁ}iﬁz%w&}ﬁ B (REREFREEZFIR } " (e) require interest accruing from the holding of the client money in

such accounts to be dealt with and paid.in the specified manner;

FROIRTEFRET RO EIRAACER) 5

0) ﬁﬁ@%gﬁ@ﬁ&g;}tﬁﬁﬁﬁ?g@qm%ﬁ s R BT IR R - _ (f) specify the persons in Hong Kogg with'whom such accounts are
R DMERA AR T AR B LT ; | to be established 404 Tt e Comamissi dition §
) AR U RRESE A BN » AR R WA () provide for authorEa o8 o ommission as 2 condtion 1or

i ~ | e aintenance of records in relation to Such accounts
(k) %gggg@g%ﬁﬁggﬁgﬁg%;fﬁ gggﬁgﬁggg’ o (including records of performance of reconciliations of payments
RAEim WY RLEH > ~ of the client money into and out of such accounts) in the

() BREATEFREMEMEGEE fRBRE - - specified :
©) 1 JEAR PR AT LB B A HE 7 Al s B B 2 SR R E ST (@). iggfllirls ttrlxel?sriln;;lission to the Commission, upon request or at
EESAR Tt 52 T Y T ST MR B A B E AR PR DU IRF AL : specified intervals, of specified information, = records, and
(4) RIBARIT STERAITTHRE ﬂ{fﬁﬁ%%@ﬁﬁﬁ&@ﬂgﬁ%g@ﬁﬁ%%% , documents for the purpose of enabling the Commission to

ascertain readily whether the rules are being complied with;
(j) require specified matters, and the circumstances relevant theretd,
" to be notified to the clients of licensed corporations or the
Commission, or both; o
(k) require a person who becomes aware that he does not comply
with any specified provision of the rules that applies to him to
notify the Commission of that fact and of any further specified
information, within the specified time; :
(I) provide for any other matter relating to the client money.
(3) Except as provided in the rules made under this section, client money
of a licensed corporation is not liable to be taken in execution against the
licensed corporation or an associated entity of the licensed corporation under

the order or process of a court.
(4) Rules “made under this section may provide that a licensed
corporation, or-an associated entity of a licensed corporation, which, without

reasonable excuse, contravenes any specified provision of the rules that applies

to it commits an offence and is liable to a specified penalty not exceeding—

TR AT R LR o S SRR M AT A BARC BRI
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CAP. 571 Securities and Futures Ordinance—Part VI Tos

(@) on conviction on indictment a fine of $200,000 and a term of
imprisonment of 2 years; '

(b) on summary conviction a fine at level 6 and a term of
imprisonment of 6 months.

(5) Rules made under this section may provide that a licensed
corporation, or an associated entity of a licensed corporation, which, with
intent to defraud, contravenes any specified provision of the rules that applies
to it commits an offence and is liable to a specified penalty not exceeding—

(@) on conviction on indictment a fine of $1,000,000 and a term of
imprisonment of 7 years;

(b) on summary conviction a fine of $500,000 and a term of
imprisonment of | year.

(6) A person is not excused from complying with'a requirement in any
rules made pursuant to subsection (2)(k) to give notification to the
Commission only on the ground that to do so might tend to incriminate the
person. '

(7) Notwithstanding anything in this section, no rules made under this
section shall apply to associated entities that are authorized financial
institutions.

(8) Notwithstanding anything in subsection (3), that subsection does not
prevent client money of a licensed corporatiori that is received or held by an
associated entity that is an authorized financial institution from being taken in
execution against the associated entity.

150. Claims and liens not affected

Nothing in sections 148 and 149 and any rules made under any of those
sections shall be constiued as taking away or affecting a lawful claim or lien
which any person has in respect of client assets of an intermediary (whether
received or held by the intermediary or an associated entity of the
intermediary), but the existence of any such claim or lien does not relieve the
intermediary or an associated entity of the intermediary of the duty to comply
with the requirements of those rules that apply to the intermediary or the
associated entity (as the case may be).

Division 4—Records

151. Keeping of accounts and records by intermediaries
and their associated entities

(1) The Commission may make rules to provide for—
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to in subsection (1)—

CAP. 571  S. " _es and Futures Ordinance—Part VI

'

"(a) ‘the keeping by intermediaries of such accounts and records as
" are specified in the rules; '

* (b) the keeping' by associated entities of intermediaries of such
accounts and records in respect of client assets of the
intermediaries that they receive or hold as are specified in the

. rules. : o

(2) Without limiting the generality of subsection (1) and without
prejudice to section 398(7) and (8), the Commission may in the rules referred
(¢) require intermediaries and their associated entities to keep the
specified accounts and records for specified purposes; -
(b) provide for the manner in which the accounts and records are to
be kept; ‘
(¢) provide for the period for which, and the location at which, the
accounts ‘arnd- records are to be kept before they may be
. destroyed; ' ' ‘ ,
(d) require a person who becomes aware that he does not comply
‘with any spécified provision of the rules that applies to him to
notify the Commission of that fact and of any further specified
information, within the specified time;
(¢) provide for any other matter relating to accounts and records to
be kept, -whether by intermediaries or their associated entities.
(3) An entry in the accounts or records of an intermediary or an
associated entity of an intermediary shall, in the absence of evidence to the
contrary, be deemed to have been made by or, with the authority of the
intermediary or the associated entity (as the case may be).
(4) A person who, with intent to defraud—
- (a) enters, records or stores, or.causes to be entered, recorded or
. -stored, in any accounts or records kept in compliance with, or in
© purported, compliance with, rules made under this section, any
matter which he knows to be false or misleading in a material
.- " particular; _ .
(b) deletes, destroys, removes or falsifies, or causes to be deleted,
. destroyed, removed or falsified, any matter that has been
- ‘entered, recorded or stored in any accounts or records kept in
compliance with, or in purported compliance with, rules made
. under this section; or
(¢) - fails to enter, record or store in any accounts or records kept in
compliance with, or in purported compliance with, rules made
under this section, as soon as reasonably practicable, any matter
that should be so entered, recorded or stored,

commits an offence and is liable—
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(i) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 7 years; or '

(i) on summary conviction .to a fine of $500,000 and to
imprisonment for 1 year.

'(5) Rules made under this section may provide that an intermediary, or
an associated entity of an intermediary, which, without reasonable excuse,
contravenes any specified provision of the rules that applies to it commits an
offence and is liable to a specified penalty not exceeding—

(a) on conviction on indictment a fine of $200,000 and a term of
imprisonment of 2 years;

(b)) on summary conviction a fine at level 6 and a term of
imprisonment of 6 months,

(6) Rules made under this section may provide that an intermediary, or
an associated entity of an intermediary, which, with intent to defraud,
contravenes any specified provision of the rules that applies to it commits an
offence and is liable to a specified penalty not exceeding—

(a) on conviction on indictment a fine of $1,000,000 and a term of
imprisonment of 7 years;

(b) on summary conviction a fine of $500,000 and a term of
imprisonment of 1 year.

(7) A person is not excused from complying with a requirement in any
rules made pursuant to subsection (2)(d) to give notification to the
Commission only on the ground that to do so might tend to incriminate the
person.
(8) Noththstandmg anything in this section, the power of the
Commission to make rules under this section in respect of intermediaries shall,
where the intermediaries are registered institutions, be regarded as the power
to make rules in respect of the intermediaries only in relation to accounts and
records relating to the businesses which constitute any regulated activities for
which they are registered.

152, Provision of contract notes, receipts, statements of
account and notifications by intermediaries and
their associated entities

(1) The Commission may make rules to provide for—

-(a) .the preparation by intermediaries of such contract notes,
recezpts, statements of account and notifications as are specified
in the rules, and the provision thereof to clients of the
intermediaries;
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CAP. 571

'Se._tes and Futures Ordinance—Part VI

®

the preparation by associated entities of intermediaries, in
respect of client assets of the intermediaries that they receive or
‘hold, of such receipts, statements of account and notifications as

~‘are specified in the rules, and the provision thereof to clients of

) Wit

the intermediaries. : :
hout limiting the generality of subsection (1) and without

prejudice to section 398(7) and (8), the Commission may in the rules referred
_to in subsection (1}— - ,

(a)

-require intermediaries, in relation to all transactions they enter

into, over any specified period of time, with or on behalf of a

" client of the intermediaries in the conduct of any of the

businesses' which constitute any regulated activities for which
they are licensed or registered, to prepare and provide to the

. “client a contract note and, where applicable, a statement of

®)

©

@)

(o)

account in the specified manner and circumstances;
require intermediaries and their associated entities, in relation to
every client of the intermediaries to whom the intermediaries
have provided financial accommodation, to prepare and provide
to the client a statement of account in the specified manner and
circumstances;
require intermediaries and their associated entities, in relation to
- every receipt of client assets from or for the account of a client of
the intermediaries, to prepare and provide to the client a receipt
in the specified manner and circumstances; ‘
require intermediaries and their associated entities, in relation to
every notification which relates to client assets received or held
‘by the intermediaries or the associated entities (as the case may
‘be) on behalf of a client of the intermediaries, and which is
received from any person other than the client (including any
notification concerning any entitlement relating to client assets),
to prepare and provide to the client a notification in the specified
manner and circumstances;
provide for the time when contract notes, receipts, statements of
account and notifications are to be provided and the period for
which, and; the location at which, copies thereof are to be kept
“before they may be destroyed;
require a person who becomes aware that he does not comply
with any specified provision of the rules that applies to him to
notify the Commission of that fact and of any further specified
information, within the specified time;
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CAP. 571 Securities and Futures Ordinance—Part VI JRoR)

(g) provide for any other matter relating to contract notes, receipts,
statements of account and notifications to be prepared and
provided to clients of intermediaries, whether by ‘the
intermediaries or their associated entities.

"(3) Rules made under this section may provide that an intermediary, or
an associated entity of an intermediary, which, without reasonable excuse,
contravenes any specified provision of the rules that applies to it commits an
offence and is liable to a specified penalty not exceeding—

(@) on conviction on indictment a fine of $200,000 and a term of
imprisonment of 2 years;

(b) on summary conviction a fine at level 6 and a term of
imprisonment of 6 months. '

(4) Rules made under this section may provide that an intermediary, or
an associated entity of an intermediary, which, with intent to defraud,
coniravenes any specified provision of the rules that applies to it commits an
offence and is liable to a specified penalty not exceeding—

(a) on conviction on indictment a fine of $1,000,000 and a term of
imprisonment of 7 years;

(b) on summary conviction a fine of $500,000 and a term of
imprisonment of 1 year,

(5) A person is not excused from complying with a requirement in any

rules made pursuant to subsection (2)(f) to give notification to the
Commission only on the ground that to do so might tend to incriminate the
person, )
(6) Notwithstanding anything in this section, the power of the
Commission to make rules under this section in respect of intermediaries shall,
where the intermediaries are registered institutions, be regarded as the power
to make rules in respect of the intermediaries only in relation to contract notes,
receipts, statements of account and notifications relating to the businesses
which constitute any regulated activities for which they are registered.

Division 5—Audit

153. Auditor to be appointed by licensed corporations
and associated entities of intermediaries

(1) A licensed corporation shall appoint an auditor to perform the
functions required of an auditor of the corporation under or pursuant to the
provisions of this or any other Ordinance.
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CAP. 571  Se. tes and Futures Ordinance—Part 144

. (2) An associated entity of an intermediary shall appoint an auditor to
perform the functions required of an auditor of the associated entity under or
pursuant to the provisions of this or any other Ordinance. . - o

(3) A licensed corporation, and an associated entity of an intermediary,
shall, within 7 ‘business days, after its appointment of an auditor under
subsection (1) of (2) (as the case may be), notify the Commission by notice in
writing of the name and address of the auditor.

(4) A person—

(@) isnot eligible for appointment as an auditor under subsection (1)
or @D— . - ' |

(@ if he is an officer or employee of the licensed corporation or -

" ihe associated entity the accounts of which are to be
audited, or is in the employment of such an officer or
employee; or '

(i) if he belongs to a class of persons prescribed by rules made
under section 397 for the purposes of this subsection;

(b) is, . subject to paragraph (a), eligible for appointment. as an
auditor under subsection (1) or (2), notwithstanding that he is,
apart from that appointment, already an auditor appointed by
the licensed corporation or the associated entity the accounts of
which are to be audited, whether for the purposes of the

* Companies Ordinance (Cap. 32) or otherwise.

(5) A licensed corporation, ot an associated entity of an intermediary,
which fails to appoint an auditor in accordance with subsection (1) or (2)
within one month after— A B

(g) it becomes licensed o becomes such an associated entity (as the
case may be); or :

(b) the auditor first appointed under subsection (1) or (2) after it
becomes licensed or becomes such an associated entity, or any
auditor further appointed under subsection (1) or (2), ceases to
be an auditor of the licensed corporation or of the associated
entity (as the case may be), '

commits an offence and is liable—
(i) on conviction on indictment to 2 fine of $200,000 and to
imprisonment for 1 year; or .

(i) on summary conviction to a fine at level 5 and to imprisonment
for 6 months. . .

(6) A licensed corporation, or an associated entify of an intermediary,
which contravenes subsection (3) commits an offence and is liable on
conviction to a fine at level 5. _

(7) Nothing in this section prejudices. the operation of any other
requirements relating to the appointment of an auditor, whether under the
Companies Ordinance (Cap. 17) or otherwise. .
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(8) In this section, a reference to an associated entity of an intermediary
shall be construed as a reference to such associated entity other than one that
is an authorized financial institution.

154. Notification of proposed change of auditors
by licensed corporations and associated
entities of intermediaries

(1) A licensed corporation, and an associated entity of an intermediary,

shall within one business day after—
(a) . it gives notice to its members of a motion, to be moved at its
general meeting—
(i) to remove an auditor appointed by it under section 153
before the expiration of his term of office; or
(i) to replace with another auditor, or not to reappoint, an
auditor appointed by it under section 153 at the expiration
of his term of office; or
(b) an auditor appointed by it under section 133 ceases to be its
auditor before the expiration of his term of office, otherwise
than in consequence of a motion referred to in paragraph (a),
notify the Commission by notice in writing of that fact.

(2) A licensed corporation, or an associated entity of an intermediary,
which contravenes subsection (1) commits an offence and is liable on
conviction to a fine at level 5.

(3) In this section, a reference to an associated entity of an intermediary
shall be construed as a reference to such associated entity other than one that
is an authorized financial institution.

155. Notification of end of financial year by
licensed corporations and associated
entities of intermediaries, etc.

(1) A licensed corporation, and an associated entity of an intermediary,

shall—
(@) " in the case of the licensed corporation, within one month after it

becomes licensed; or
(b) in the case of the associated entity, within one month after it

becomes such an associated entity,
notify the Commission by notice in writing of the date on which its financial
year ends.
(2) A licensed corporation, and an associated entity of an intermediary,
shall not—
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(@) except with the approval in writing of the Commission under
subsection (3)(a), alter the date notified to the Commission
under subsection (1) as the date on which its financial year ends;

(b) except with the approval in writing of the Commission under
subsection (3)(¥), adopt any period which exceeds 12 months as
its financial year.

(3) On an application in writing by a licensed corporation or an

‘associated entity- of an intermediary, the Commission may, subject to such

conditions as it considers appropriate, grant approval in writing in respect of—
(@) an alteration of the date notified to the Commission under
subsection (1) as the date on which its financial year ends;
(b) the¢ adoption of any period which exceeds 12 months as ifs
financial year.

(4) A licensed corporation, or an associated entity of an intermediary,
which contravenes subsection (1) or (2), or & condition imposed pursuant to
subsection (3), commits an offence and is liable on conviction to a fine at
level 5. f .

(5) Nothing in this section prejudices the operation of section 122 of the
Companies Ordinance (Cap. 32). . '

(6) In this section, a reference to an associated entity of an intermediary
shall be construed as a reference to such associated entity other than one that

is an authorized financial institution.

156. Audited accounts, etc. to be submitted by licensed
corporations and associated entities of
intermediaries

(1) Subject to subsections (3) and (4), a licensed corporation, and an
associated entity of an intermediary, shall— T
(a) prepare such financial statements and other documents, for such
periods, as are prescribed by rules made under section 397 for
the purposes of this section; and
(b) submit the financial statements and other documents, together
with an auditor’s report, to the Commission not later than
4 months after the end of the financial year to which they relate.
(2) Subject to subsections (3) and (4), a licensed corporation that ceases,
in such circumstances as are prescribed by rules made under section 397 for the
purposes of this section, carrying on all of the regulated activities for which it

is licensed, and an associated entity of an intermediary that ceases to be such
an associated entity, shall— ' .
(a) prepare such financial statements and other documents, which
shall be made up to (and including) the date of the cessation, as
are prescribed hv the rules; and o
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(b) submit the financial statements and other documents, together
with an auditor’s report, to the Commission not later than
4 months after the date of the cessation,

(3) Without limiting the generality of subsection (1) or (2), the
requirements under such subsection relating to the financial statements and
other documents, and the auditor’s report, referred to in such subsection
include the requirements that—

(a) the financial statements and other documents are to relate to
such matters and contain such particulars as are prescribed by
rules made under section 397 for the purposes of this section;

(b) the auditor’s report is to contain such particulars, including such
statement of opinion, as are prescribed by the rules;

(¢) the financial statements and other documents, and the auditor’s

. report, are to be prepared in accordance with such principles or

.. bases as are prescribed by the rules; and

(d) without limiting the generality of section 129B of the Companies
Ordinance (Cap. 32), the financial statements and other
documents are to be signed by such person as is prescribed by
the rules.

(4) On an application in writing by the licensed corporation or the
associated entity by which any financial statements and other documents, and
any auditor’s report, are requlred under subsection (1) or (2) to be submitted,
the Commission may, where it is satisfied that there are special reasons for so
doing, extend the period within which the financial statements and other
documents, and the auditor’s report, are required to be submitted, for such
period and ‘subject to such conditions as the Commission considers
appropriate, and upon the Commission granting the extension, subsection (1)
or (2) (as the case may be) shall apply subject to the extension accordingly.

(5) A licensed corporation, or an associated entity of an intermediary,
which, without reasonable excuse, contravenes subsection (1) or (2), or a
condmon 1mposed pursuant to subsection (4), commits an offence and is

liable—
(a) on conviction on indictment to a fine of $200,000 and to

imprisonment for 1 year; or
* (b) on summary conviction to a fine at level 5 and to imprisonment

for 6 months.

(6) A licensed corporatlon, or an associated entity of an intermediary,
which, with intent to defraud, contravenes subsection (1) or (2) or a condition
imposed pursuant to subsection (4), commits an offence and is liable—

(a) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 7 years; or

(b) on summary conviction to a fine of $500,000 and to
imprisonment for 1 year,
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(7) In this section, a reference to an associated entity of an intermediary
shall be construed as a reference to such associated entity other than one that
is an authorized financial institution. '

157. Auditors of licensed corporations or associated
entities of intermediaries to lodge report with
Commission, etc. in certain cases

(1) If 4 person—

(@) in the course of performing his functions as an auditor
" appointed under section 153 by a licensed corporation or an
associated entity of an intermediary or, where an associated
entity of an intermediary is an authorized financial institution, as
an auditor appointed for the purposes of the Banking Ordinance
(Cap. 155) by the associated entity, becomes aware of a

reportable matter; or

() in the course of performing his functions as an auditor
appointed ‘under -section 153 by a licensed corporation or an
associated entity of an intermediary, proposes to include -any
qualification or adverse statement in any report prepared by him

~ on the financial statements or other documents of the licensed
corporation or the associated entity (as the case may be) which
are required to be submitted to the Commission under section
156, ‘
he shall— o
(i) in the case of paragraph (a), as soon as reasonably practicable
after he becomes aware of the reportable matter, lodge with—
(A) in the case of an auditor appointed under section 153 by a
licensed corporation or an associated entity of an
intermediary, the Commission; or ‘ 4
(B) in the case of an auditor appointed for the purposes of the
Banking Ordinance (Cap. 155) by an associated entity of an
intermediary, the Commission and the Monetary Authority,
a written report on the reportable matter;

(i) in thecase of paragraph (b), as soon as reasonably practicable
after he first proposes the inclusion ‘of the qualification or
adverse statement, lodge with the Commission a written report
on the qualification or adverse statement. o

(2) 1If a person appointed as an auditor under section 153 by a licensed
corporation or an associated entity of an intermediary— .
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(d) resigns as an auditor of the licensed corporation or the
associated entity (as the case may be) before the expiration of his

- - term of office as such auditor; ,

(b) does not seek reappointment as an auditor of the licensed
corporation or the associated entity (as the case may be) at the
expiration of his term of office as such auditor; or

(¢) otherwise ceases to be an auditor of the licensed corporation or
the associated entity (as the case may be),

he shall within one business day thereafter notify the Commission by notice in
writing of that fact, and in the notice state the reasons therefor, and give
particulars of any connected circumstances which he considers should be
brought to the attention of the Commission or, where no such circumstances
exist, make a statement to that effect.
(3) In thissection— .
“prescribed requirement” ({T#I#2E) means such of the requirements under any
of the rules made under section 148, 149, 151 or 152 as are prescribed by
rules made under section 397 for the purposes of this definition;

“reportable matter” (¥4 %), in relation to a person acting as an auditor

within the meaning of subsection (1)(4), means a matter that, in the
opinion of the person—
(@). in the case of a licensed corporation—

(i) constitutes on the part of the licensed corporation or any of
its associated entities a failure to comply with any
prescribed requirement;

(ii) adversely affects to a material extent the financial position
of the licensed corporation or any of its associated entities;
or

(iii) constitutes on the part of the licensed corporation a failure
to comply with section 146 or with all or any of the
requirements of the financial resources rules that apply to it;
or - :

(b) in the case of an associated entity of an intermediary-—

(i) constitutes on the part of the associated entity a failure to
comply with any prescribed requirement; or

(ii) where the associated entity is not an authorized financial
institution, adversely affects to a material extent the
financial position of the associated entity.
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158. Immunity in respect of communication with
Commission, etc. by auditors of licensed
corporations or assomated entities of
intermediaries

(1) Without prejudice to sections 380 and 381, no duty which a person
may be subject to as an auditor appointed under section 153 by a licensed
corporation or an associated entity of an intermediary or, where an associated
entity of an intermediary is an authorized financial institution, as an auditor
appointed for the purposes of the Banking Ordinance (Cap. 155) by the
associated entlty shall’ be regarded as contravened by reason of his
communicating in good faith to the Commission or the Monetary Authority,
whether or not in response to-a request made by the Commission or the
Monetary Authority (as the case may be), any information or opinion on a
matter which—

(a) he becomes aware of in his capacity as such auditor (whether or
not in the course of performing his functions as such audxtor)
_and

(b) is relevant to any function of the Commission or the Monétary
Authority (as the case may be).

(2) In addition to applying to a.person who is an auditor appointed
under section 153 by a licensed corporation or an associated entity of an
intermediary, or appointed for the purposes of the Banking Ordinance (Cap.
155) by an associated entity of an intermediary, subsection (1) also applies to—

(a) a person whose appointment as an auditor appointed under
section 153 by a licensed corporation or an associated entity of
an intermediary, or appointed for the purposes of the Banking
Ordinance (Cap. 155) by an associated entity of an intermediary,

- has ceased, in which case a reference to a matter in that
subsection shall be construed on the basis that paragraph (a) of

. that subsection requires the matter to be one which he becomes
aware of in his capacity as such auditor (whether or not in the

"course of performing his functions as such auditor) before the
appointment has ceased;

(b). an auditor appointed, whether or not under section 153 or for
the purposes of the Banking Ordinance (Cap. 155), by a former

* licensed corporat1on or by a former associated entlty of an
‘intermediary, in which case a reference to a matter in that
subsection shall be construed on the basis that paragraph (a) of
that subsection requires the matter to be one which he becomes
-aware of in his capacity as such auditor (whether or not in the
course of performing his functions as such auditor); and
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(¢) a person whose appointment as an auditor, whether or not under
section 153 or for the purposes.of the Banking Ordinance
(Cap. 155), by a former licensed corporation or by a former
associated entity of an intermediary, has ceased, in which case a
reference to a matter in that subsection shall be construed on the
basis that paragraph (@) of that subsection requires the matter to
be one which he becomes aware of in his capacity as such
auditor (whether or not in the course of performing his functions
as such auditor) before the appointment has ceased.
(3) In this section—
“former associated entity of an intermediary” (F/ ABIBIE BB ) means a
corporation which was formerly an associated entity of an intermediary;
“former licensed corporation” (R#####%:M) means a corporation which was
formerly a licensed corporation.
|

159. Power of Commission to appoint auditors for
" licensed corporations and their associated
entities
(1) Subject to subsection (3), where—

(a) a licensed corporation has failed to satisfy the Commission in
accordance with -section 147 that it complies with all of the
requirements of the financial resources rules that apply to it;

(b) the Commission has reasonable cause to believe that a licensed
corporation or any of its associated entities has failed to comply
with any prescribed requirement;

(¢) the Commission has reasonable cause to believe that a licensed

© corporation or any of its associated entities has failed to submit
any financial statements or other documents in accordance with
section 156; or

(d) the Commission has received a written report lodged by a person
under section 157 in relation to a licensed corporation or any of
its associated entities,,

the Commission may appoint an auditor to examine and audit, either generally
orin respect of any particular matter, the accounts and records of the licensed
corporation and any of its associated entities (including records of transactions
entered into by. the licensed corporation with any other person and of client
assets of the licensed corporation received or held by the licensed corporation
or the associated entity (as the case may be)), and, without prejudice to section
161, to report to the Commission on such matters as the Commission may
dlrect .
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(2)- Where an auditor is appointed under subsection (1) to examine and
audit the accounts and records of a licensed corporation and any of its
associated entities, the auditor may, for the purpose of caIrying out the
examination and audit, examirie any client assets of the licensed corporation
received or held by the licensed corporation or the associated entity (as the case
may be). : .

(3) The Commission shall not appoint an auditor under subsection (1) to
examine and audit the accounts and records of an associated entity that is an
authorized financial institution unless the Commission has first consulted the
Monetary Authority in respect of the appointment and of the scope of the
examination and audit to be carried out by the auditor.

(4) Subject to subsection (5), ‘where an auditor appointed under
subsection (1) has examined and audited the accounts and records of a licensed
corporation or an‘associated entity of 2 licensed corporation, the Commission
may, where it is of the opinion that it is appropriate to do so having regard to
the conduct (whether before or after the appointment) of the. licensed
corporation or the associated entity (as the case may be), by notice in writing
direct the licensed corporation or the associated entity (as the case may be) to
pay a specified amount, being the whole or a part of the-costs and expenses of
the examination and audit, within the specified time and in the specified
manner. - . ) ' .

. (5) The Commission shall not give a direction under subsection (4) unless
it‘{has given the licensed corporation orthe associated entity to which the
direction is to be given a reasonable oppottunity of being heard. :

(6) Where a licensed corporation or an associated entity of a licensed
corporation fails to comply with a direction - of .the Commission under
subsection (4), the Commission may recover the specified amount referred to
in the direction as a civil debt due to it. : o

(7) In this section, “prescribed requirement” (FT#I# ) means such of
the requirements under any- of the rules made under section 148, 149, 151 or
152 as are prescribed by rules made under section 397 for the.purposes of this

definition.

160. Power of Commission to appoint auditors for -
licensed corporations and their associated -
entities on application - A 4

(1) Subject. to' subsections (3) to (6), on an application in writing by a -
person - who _ alleges that a-licgnsed corporation -or' any .of, its . associated
entites— _ * . i G o el

L
AR
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(2) has failed to account to the person as a client of the licensed
corporation for any client assets held on behalf of the person by
the licensed corporation or the associated entity (as the case may
be); or

(b) has failed to act in accordance with instructions given by the
person as a client of the licensed corporation to the licensed
corporation or the associated entity (as the case may be), and
has failed—

(i) to account to the person for any profit that may have been
secured or increased by the person had the instructions been

. followed; or ‘

(ii) to compensate the person for any loss that may have been
avoided or reduced by the person had the instructions been
followed, ‘

the Commission may appoint an auditor to examine and audit, either generally
or in respect of any particular matter, the accounts and records of the licensed
corporation and any of its associated entities (including records of transactions
entered into by the licensed corporation with any other person and of client
assets of the licensed corporation received or held by the licensed corporation
or the associated entity (as the case may be)), and, without prejudice to section

161, to report to the Commission on such matters as the Commission may

direct, :

(2) Where an auditor is appointed under subsection (1) to examine and
audit the accounts and records of a licensed corporation and any of its
associated entities, the auditor may, for the. purpose of carrying out the
examination and audit, examine any client assets of the licensed corporation
received or held by the licensed corporation or the associated entity (as the case
may be). ' '

(3) A person making an application pursuant to subsection (1) shall state
in the application—

(a) the particulars of the circumstances 'in which any licensed
corporation or any associated entity of a licensed corporation. is
-alleged to have failed to account for any client assets, or to act in
accordance with instructions given to the licensed corporation or
the associated entity and - to account for any profit or
compensate for any loss (as the cage may be);

(b) the particulars of any client assets concerned,;

- (¢). the particulars.of the transactions in respect of which the alleged
_ failure has occurred; and
- (d) any other particulars the Commission may require,

anc'l' shall verify all statements in the application by statutory declaration,
gh}:dllf may- be taken by any person authorized by the Commission in that
cnail,
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(4) The Commission shall not appoint an auditor under subsection (1)
unless it is satisfied that—

(a) the person making the application pursuant to that subsection
has a good reason for making the application; and
(b) it is in the interest of—

(i) the licensed corporation and the associated entity the
accounts and records of which are to be examined and
audited by the auditor;

(i) the person making the application; or

(iii) the investing public or the public,
that the auditor be appointed.

(5) The Commission shall not appoint an auditor under subsection (1) to
examine and audit the accounts and records of an associated entity that is an
authorized financial institution unless the Commission has first consulted the
Monetary Authority in respect of the appointment and of the scope of the
examination and audit to be carried out by the auditor.

(6) The Commission shall not appoint an auditor under subsection (1) to
examine and audit the accounts and records of a licensed corporation or an
associated entity of a licensed corporation unless the Commission has given the
licensed corporation or the associated entity (as the case may be) a reasonable
opportunity of being heard.

(7) For the purposes of the law of defamation, every statement in an
application made pursuant to subsection (1) shall, if made in good faith and
without malice, be privileged.

(8) Subject to subsection (9), where an auditor appointed under
subsection (1) has examined and audited the accounts and records of a licensed
corporation or an associated entity of a licensed corporation, the Commission
may, where it is of the opinion that it is appropriate to do so having regard to
the conduct (whether before or after the appointment) of the licensed
corporation or the associated entity (as the case may be) and of the persen
making the application pursuant to subsection (1) in respect of the

. appointment, by notice in writing direct the licensed corporation or the

associated entity (as the case may be) or the person making the application to

pay a specified amount, being— :
(@) in the case of the licensed corporation or the associated entity (as

the case may be), the whole or a part of the costs and expenses
" of the examination and audit; or-

(b) in the case of the person making the application, the whole or a
part of the costs and expenses of the examination and audit to
the extent that they have been reasonably incurred for the
purpose of ascertaining matters to which the application relates,

within the specified time and in the specified manner.
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(9) The Commission shall not give a direction under subsection (8) unless
it has given the licensed corporatmn the associated entity or the person to
which or to whom the direction is to be given a reasonable opportunity of
bemg heard.

(10) Where a licensed corporation, an associated entity of a licensed
corporation or a person making an application pursuant to subsection (1) fails
to comply with a direction of the Commission under subsection (8), the
Commission may recover the specified amount referred to in the direction as a
civil debt due to it.

161. Auditors appointed under section 159
or 160 to report to Commission

(1) An auditor appointed under section 159 or 160 shall make such
interim ‘reports to the Commission as it may requlre and shall, on the
conclusion of the examination and audit which he is appointed to carry out,
make a final report to the Commission.

(2) A report referred to in subsection (1) shall be made within such time
and in such manner as the Commission may direct.

(3) The Commission may, if it considers appropriate, forward a copy of
any report made to it under subsection (1) to the licensed corporation or the
associated entity the accounts and records of which are the subject of the
examination and audit referred to in the report.

162. Powers of auditors appointed under
section 159 or 160

(1) An auditor appointed under section 159 or 160 to examine and audit
the accounts and records of any licensed corporation and any of its associated
entities, for the purpose of carrying out the examination and audit, may, in
addition to any other action that the auditor may reasonably take for the
purpose—

(a) examine on oath or otherwise—

(1) any officer, employee and agent of the licensed corporation
or the associated entity (as the case may be); and

(i) any auditor appointed by the licensed corporation or the
associated entity (as the case may be) under section 153 or,
where the associated entity is an authorized ﬁnanmal
institution, for the purposes of the Banking Ordinance
(Cap. 155),
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in respect of any matter relating to the business of the licensed
corporation or the associated entity (as the case may be) or to
the client assets of the licensed corporation received or held by
the licensed corporation or the associated entity (as the case may
be) and, for that purpose, administer oaths accordingly;

require any - officer, employee and agent of the licensed
corporation or- the associated entity (as the case may be) to—

(i) produce any accounts and records concerning any matter
relating to the business of the licensed corporation or the
associated entity (as the case may be) or to the client assets
of the licensed corporation received or held by the licensed
corparation or the associated entity (as the case may be);
and -

(ii) explain the contents of the accounts and records so

. produced;

require any auditor appointed by the licensed corporation or the
associated entity (as the case may be) under section 153 or,
where the associated entity is an authorized financial institution,
for the purposes of the Banking Ordinance (Cap. 155) to—

(i) produce any accounts and records held by him concerning
any matter relating to the business of the licensed
corporation or the associated entity (as the case may be) or
to the client assets of the licensed corporation received or
held by the licensed corporation or the associated entity (as
the case may be); and

(i) explain the contents of the accounts and records so
produced;

‘require a recognized exchange company or recognized clearing

house to—

(i) produce any accounts and records kept by it, or
information in its possession, concerning any matter
relating to the business of the licensed corporation or the
associated entity (as the case may be) or to the client assets
of the licensed corporation received or held by the licensed
corporation or the associated entity (as the case may be);

and
(ii) explain the contents of the accounts and records, and the

- information, so produced;
require any person receiving or holding client assets of the
licensed corporation on behalf of the licensed corporation or the

associated entity (as the case may be) to—
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() produce any accounts and records kept by the person, or
information in his possession, concerning any matter
relating to the client assets; and

(i) explain the contents of the accounts and records, and the
information, so-produced;

(f) employ any person he considers necessary to assist him in
carrying out the examination and audit which he is appointed to

4 carry out; and

(g) for the purpose of carrying out the examination and audit which
he is appointed to carry out, authorize in writing any person
employed by him to do any act. or thing referred to in this
subsection (except to examine a person on oath under paragraph

(a) or to exercise any power conferred by this paragraph).

(2) If an auditor appointed under section 159-or 160, or a person
authorized under subsection (1)(g), reasonably considers it necessary for the
purpose of carrying out the examination and audit of the accounts and records
of a licensed corporation and any of its associated entities which the auditor is
appointed to carry out, the powers referred to in subsection (1)—

' (@) are exercisable in relation to any other business carried on by the
licensed corporation in conjunction with any regulated activity
for which it is licensed and to any business of any of its
associated entities, in which case any reference to “any matter
relating to the business of the licensed corporation or the
associated entity (as the case may be)” in subsection (1)(a) to (g)
shall be construed on the basis that it refers to any matter
relating to such other business carried on by the licensed
corporation or to such business of any-of its associated entities;
and

(b) are exercisable in relation to a related corporation of the licensed
corporation or any of its associated entities, in which case—

(i) any reference to “any officer, employee and agent of the
licensed corporation or the associated entity (as the case
may be)” in subsection (1)(a) to (g) shall be construed on
the basis that it refers to any officer, employee and agent of
the related corporation;

(i) any reference to “any auditor appointed by the licensed
corporation or the associated entity (as the case may be)
under section 153 or, where the associated entity is an
authorized financial institution, for the purposes of the
Banking Ordinance (Cap. 155)” in subsection (1)(a) to (g)
shall be construed on the basis that it refers to any auditor
appointed by the related corporation, whether under this
Ordinance or otherwise;
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. (ii) any reference to “any matter relating to the business of the
licensed corporation or the associated entity (as the case
‘may be) or to the client assets of the licensed corporation
received or held by the licensed corporation or the
"associated entity (as the case may be)” in subsection (1)(a)
to (g) shall be construed on the basis that it refers, apart
from the matter originally referred to, also to any matter

relating to the business of the related corporation; and
'(iv) any reference to “any person receiving or holding client
assets of the licensed corporation on behalif of the licensed
corporation or the associated entity (as the case may be)” in
subsection (1)(a) to (g) shall be construed on the basis that
it refers to any person receiving or holding client assets of
the licensed corporation on behalf of the related

~ corporation.

(3) A person who, without reasonable excuse, fails to comply with any
requirement imposed on him (including the requirement to answer any
question’ put to him) under this section (whether by an auditor appointed

under section 159 or 160 or a person authorized under subsection (1)(g))

commits an offence and is liable—
" (@) on conviction on indictment to a fine of $200,000 and to
imprisonment for 1 year;.or :

(b). on summary conviction to a fine at level 5 and to imprisonment
for 6 months.

(4) A person who—

(a) in purported compliance with a requirement imposed on him
(including the requirement to answer any question put to him)
under this section (whether by an auditor appointed under
section 159 or 160 or a person authorized under subsection

- (1)(g)), produces any accounts or records or gives an answer
. which is false or misleading in a material particular; and
(b) knows that, or is reckless as to whether, the accounts or records
: ‘ or the answer is false or misleading in a material particular,
commits an offence and is liable—

" (i) on conviction on indictment to a fine of $1,000,000 and to

imprisonment for 2 years; or
(i) on summary conviction to a fine at level 6 and to imprisonment
for 6 months.
(5) A person who, with intent to defraud—
" (a) fails to comply with any requirement imposed on him (including
" the requirement to answer any question put to him) under this
section (whether by an auditor appointed under section 159 or
160 or a person authorized under subsection (1)(g)); or
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(b) in purported compliance with a requirement imposed on him
(including the requirement to answer any question put to him)
under this section (whether by an auditor appomted under
section 159 or 160 or a person authorizéd under subsection
(1)(g)), produces any accounts or records or gives anianswer
which is false or misleading in a material particular,

commits an offence and is liable—
(i) on conviction on indictment to a fine of $1,000,000 land to
imprisonment for 7 years; or

(i) on summary conviction to a fine of $500 000 and to
imprisonment for 1 year.

163. Offence to destroy, conceal, or alter k
accounts, records or documents, etc,

(1) A person commits an offence if he, with intent to prevent, delay or
obstruct the carrying out of any examination and audit which an audxtor
appointed under this Part is required to carry out—

(a) deletes, destroys, mutilates, falsifies, conceals, alters or otherwise
makes unavailable any accounts, records or documents related
‘to such examination and audit, or aids or abéts or conspires with
another person to do so;

(b) disposes or procures the disposal, in any manner and by any
means, of any property related to such exarnination and audit,
or aids or abets or conspires with another person to doiso; or

(c) leaves, or attempts to leave, Hong Kong.

(2) A person who commits an offence under subsection (1) is liable—

(@) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 7 years; or ,

(b) on summary conviction to a fine of $500,000 and to
imprisonment for 1 year,

(3) 1If, in proceedings for an offence under subsection (1), it is proved
that the accused person deleted, destroyed, mutilated, falsified, concearled or
altered any accounts, records or documents related to any examination and
audit which an auditor appointed under this Part is required to carry qut, or
aided or abetted or conspired with another person to do so, he shall,|in the
absence of evidence to.the contrary, be presumed to have done so thhuntent
to prevent, delay or obstruct the carrying out of such examination and audit,
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Division 6—Miscellaneous

164. Restriction on receiving or holding of
client assefs )

(1) No person shall receive or hold in Hong Kong client assets of an
intermediary unless the person is— '

(a) the intermediary; v -

(b) -an associated entity of the intermediary; or

(¢) an excluded person.

(2) A person who, without reasonable excuse, contravenes subsection (1)
commits an offence and is liable— ‘
‘ (@) on conviction on indictment to a fine of $200,000 and to
" imprisonment for 2 years; or
.(b) on summary conviction to a fine at level 6 and to imprisonment
. for 6 months. - .
(3) In this section, “excluded person” (FBRA ) means—

(@) any authorized financial institution;

(b) in the case of client collateral of any intermediary, any other
intermediary or person with which or whom it is deposited, or to
which or whom it is provided, in the circumstances referred to in

~ paragraph (a)(A) or (B) or (b)(A) or (B) (as the case may be) of
_ the définition of isecurities collateral” or “other collateral” (as
the case may be) in section 1 of Part 1 of Schedule 1;

{(¢) -any company Or overseas company that is approved under rules
made pursuant to section 148(2)(d) as being suitable for the safe
custody of client securities and collateral of intermediaries; or

(d) any person in Hong Kong that is specified under rules made
pursuant to section 149(2)(f) as that with whom segregated
accounts established for client money of licensed corporations

_and designated as trust accounts or client ‘accounts are to be

established and maintained.

165. Associated entities 4 .
(1) An associated entity of an intermediary shall within 7 business days

after— o

(a) it becomes such an associated entity; or

(b) it ceases to be such an associated entity,
notify the Commission by notice in writing of that fact and such other
particulars as are prescribed by rules made under section 397 for the purposes
of this section.
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(2) Where there is any change in the particulars required to be provided
by an associated entity of an intermediary under subsection (1), the associated
entity shall within 7 businéss days thereafter notify the Commission by notice
in writing of that fact and provide in the notice particulars of the change.

(3) Where an associated entity of an intermediary, other than an
authorized financial institution, receives or holds client assets of the
intermediary, the associated entity shall not, unless authorized in writing by
the Commission, conduct any business other than that of receiving or holding
client assets, whether on behalf of the intermediary or otherwise.

(4) An associated entity of an intermediary which, without reasonable
excuse, contravenes subsection (1), (2) or (3) commits an offence and is liable—

(a) on conviction on indictment to a fine of $200,000 and to
imprisonment for 2 years; or .

(b) on summary conviction to a fine at level 6 and lo imprisonment
for 6 months.

(5) An associated entity of an intermediary which, with intent to
defraud, contravenes subsection (1), (2) or (3) commits an offence and is
liable— : :

- (@) on conviction on indictment to a fine of $1,000,000 and to

imprisonment for 7 years; or
(b) on summary conviction to a fine of $500,000 and to
imprisonment for I year.

(6) An associated entity-of an intermediary which becomes aware that it
does not comply with subsection (1), (2) or (3) shall within one business day
thereafter notify the Commission by notice in writing of that fact and of the
surrounding circumstances.

(7) An associated entity of an intermediary which contravenes subsection
(6) commits an offence and is liable—

(a) on conviction on indictment to a fine of $200,000 and to
imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to imprisonment
for 6 months,

(8 An associated entity of an intermediary is not excused from
complying with subsection (6) only on the ground that to do so might tend to

incriminate it.

(9) Notwithstanding anything in this section, the power of the
Commission to make rules for the purposes of this section in respect of
associated entities shall, where the associated entities are authorized financial
institutions, be regarded as the power to make rules in respect of the associated
entities only in relation to particulars relating to their businesses of receiving or

- holding client assets of intermediaries of which they are associated entities.
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166. Use of incriminating evidence in proceedings

Notwithstanding any other provisions of this Ordinance, where a
person— :
(@) is required under section 146(3) to notify the Commission of any
matter; .
(b) is required under section 165(6) to notify the Commission of any
matter; or
(¢) is required by rules made pursuant to section 148(2)(?), 149(2)(k),
151(2)(d) or 152(2)(f) to notify the Commission of -any matter,
and the notification might tend to incriminate the person, then the notification
shall not be admissible in evidence against the person in criminal proceedings
in a court of law other than those in which—

(i) he is charged with an offence under Part V of the Crimes
Ordinance (Cap. 200), or for perjury, in respect of the
notification;

(i) in the case of paragraph (a), he is charged with an offence under
section 146(15) in respect of the notification;

(iii) in the case of paragraph (b), he is charged with an offence under
section 165(7) in respect of the notification; or

(iv) in the case of paragraph (c), he is charged with an offence under
any rules made under section 148(4) or (5), 149(4) or (5), 151(5)
or (6), 152(3) or (4) (as the case may be) in respect of a
contravention taking place by reason of a failure to comply with
the requirement described in paragraph (c) relating to the

notification.

PART VII

BusiNgsS CONDUCT, ETC. OF INTERMEDIARIES

Division 1—Interpretation

167. Interpretation of Part VII

Tn this Part, unless the context otherwise requires—

“client contract” (ZF-4&#7) means any contract or arrangement between an
intermediary and another person, which contains terms on which the
intermediary is to provide services the provision of which constitutes a
regulated activity;

“representative” (4&)—
(¢) in relation to a licensed corporation, means an individual—
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(i) who is licensed as a licensed representative for a regulated
activity; and ‘

(i) who carries on that regulated activity for the licensed
corporation as a licensed corporation to which he is

. accredited; or '
(&) in relation to a registered institution, means an individual—

() whose name is entered in the register maintained by the
Monetary Authority under section 20 of the Banking
Ordinance (Cap. 155) as that of a person engaged by the
registered institution in respect of a regulated activity; and

(i) who carries on that regulated activity for the registered
institution.

Division 2—Business conduct

168. Business conduct of intermediaries
and their representatives

(1) The Commission may make rules requiring intermediaries and their
representatives to comply with such practices and standards, relating to the
conduct of the intermediaries or the representatives (as the case may be) in
carrying on the regulated activities for which the intermediaries are licensed or
registered, as are specified in the rules,

(2) Without limiting the generality of subsection (1) and without
prejudice to section 398(7) and (8), the Commission may in the rules referred
to in subsection (1)—

(@) prohibit the use of misleading or deceptive advertisements by or
on behalf of intermediaries, and impose conditions for the use of
advertisements by or on behalf of intermediaries;

(b) require specified terms and conditions to be included in client
contracts and provide that the terms and conditions are, unless
the Commission in relation to any particular term or condition
otherwise directs, to be deemed to be of the essence of the client
contracts in which they are included, whether or not a different
intention appears from the provisions of such client contracts;

(¢) require an infermediary to provide to its client, upon entering
into a client contract with the client, and thereafter from time to
time upon request by the client, specified information concerning
the business of the intermediary, and the identity and status of
any person acting on behalf of the intermediary and with whom
the client may have contact;
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(e)

(8)

)

@

()

(k)

O]

© (d) téqliré ‘an intermediary, -and any representative of an
‘intermediary, to take specified steps to ascertain, in relation to

each of the clients of the intermediary, specified matters relating
to his identity and his financial situation, investment experience
and investment objectives relevant to the services to be provided
by the intermediary;

require an intermediary, and any representative of an

©intermediary, - to take specified steps before providing

information or advice concerning financial products to any
client of the intermediary;

require an intermediary, and any representative of an
intermediary, when making any recommendation concerning
any financial product to any client of the intermediary, to
disclose to the client in the specified manner any interest the

_intermediary or the representative (as the case may be) may have

in the financial product;

require an intermediary, and any representative of an
intermediary, to take specified steps to ensure that disclosure is
made to any client of the intermediary of financial risks in
relation to any financial product the intermediary or the
representative (as the case may be) recommends to the client;
require an intermediary, and any representative of an
intermediary, to take specified steps to ensure that disclosure is
made to any client of the intermediary of any commission or
advantage- the intermediary or the representative (as the case
may be) receives or is to receive from any third party in

connection with any financial product the intermediary or the

representative (as the case may be) recommends to the client;
require an . intermediary, and any representative of an
intermediary, not to effect a transaction on behalf of any client
of the intermediary in specified circumstances;

prohibit the use by an intermediary, or any representative of an

- intermediary, of information relating to the affairs of a client of

the intermediary, except in specified circumstances and under
specified conditions;

require an intermediary, and any representative of an
iritermediary, to take specified steps in cases of conflict arising

between any of their interests and those of a client of the
intermediary;
prohibit the receipt by an intermediary of any property or

services from another intermediary in consideration of directing

business to ' that other intermediary, except in specified
circumstances and under specified conditions;

Authorized Locs_e'leaf Ec _,Printad and Published by the Government Printer,
.Hong K&Ag Spacial Administrative Region Issue 25



BmINE BRI —E vIT 38

(m) FEEATFN ARRAEEAFRUISMIFRT > REFF A RAE
WL 2.% HEETEFIPHENIE
() BEFPNAREATARRARIBIEW B - DT I8 M Rt

WEEBNER
(0) BRELHHRImMA B A ALTT LR MRS » TS WA R I P2
HEAT A A R U B FREAT RO M E TR B T E R R -
Q) FHREEEETRE  BEGREFEREBFIOTRAMMES » B
% (Q0) REBEABERTMRREGRG - BIEREENERLERRBEEMERR
TEEMERZ G M AARE B RS AT H TR -
@ *ﬁﬁzﬁﬁﬁiﬁﬁiﬁﬁﬂ'fﬁﬁﬁ ﬁﬁﬂi:{‘}\;iﬁﬁi‘%#ﬁ‘*ﬁ%ﬁ#ﬁﬁ@fi&%%ﬁ
Bl R LR BB R E T 18
(@) “*ﬁ{fé"nﬁ%ﬁ?%% » AT BN AEIR 3K $200,000 R B 4% 2 4RO R BT
Al s
) —BEHHEFCR > THEFBESE 6 RRRTELE 667 WENR
A o

169. N ARERRNELRT TR

(1) EREETEGRMPE 168 G UMANENNENT » B TERRTE
RUZERAEENEMHAT RBRETTFN  MEET L THEFNARHER
?%Ei%ﬁ?ﬁCF'ﬁ)\%%ﬁ?%;‘zéﬁ’?‘cﬂ’r}iﬁﬁéﬁm%ﬁ’é‘?%ﬁbﬁﬁzﬁﬁ%“é@ﬁ%ﬁ%ﬂ&lﬁ > fEH
£5

(@) EARERE (1) 3REI—BER R T > 55 (1) FREAE IR FRITE MR X
RRILAYIET | W » AT RITE—

(a) <P B8 B & 2 Eﬂﬁﬁﬁﬂﬁ%‘fﬁu B E R
(0) BT (BT R a3l —
@ FLFAATER) BF A AR RRBHERFRISE0HT 5 R

LR AR E AR - i F B AT BB DY B R R EN B B 17

CAP. 571 Securities and Futures Ordinance—Part VII 5

(m) prohibit the deahng by any representative of an intermediary for
his own account in securities or futures contracts, except in
spec1ﬁed circumstances and under specified conditions;

(n)’ require an intermediary, and any representatwe of an
intermediary, to take specified steps to introduce and implement
procedures to discourage and identify any money laundering
activities;

(o) provide for any other matter relating to the practices and
standards relating to conduct in carrying on the regulated
activities for which intermediaries are licensed or registered.

(3) Notwithstanding anything in this section, the Commission shall not
exercise any of its powers under this section to make rules to specify any terms
and conditions for the purposes of any requirement referred to in subsection
(2)(b) unless it is satisfied that the specification of the terms and conditions is
for the better furtherance of any of its regulatory objectives or the better
performance of any of its functions.

(4) Rules made under this section may provide that an intermediary, or a
representative of an intermediary, that, without reasonable excuse, contravenes
any specified provision of the rules that applies to it or him commits an offence
and is liable to a specified penalty not exceeding—

{a) on conviction on indictment a fine of $200,000 and a term of
imprisonment of 2 years;

(b) on summary conviction a fine at level 6-and a term of

. imprisonment of 6 months,

169. Codes for business conduct of intermediaries
and their representatives

(1) Without prejudice to the power of the Commission to make rules
under section 168, the Commission may publish, in the Gazette and in any
other manner it considers appropriate, codes of conduct for the purpose of

.giving guidance relating to the practices and standards with which

intermediaries and their representatives are ordinarily expected to comply in
carrying on the regulated activities for which the intermediaries are licensed or
registered.

(2) Without limiting the generality of subsection (1), any code of conduct
referred to in that subsection may, in giving guidance referred to in that
subsection, refer to obligations to observe—.

(@) any other codes or requirements issued or imposed otherwise
than by the Commission;
(b) continuing obligations, mcludmg any such obligations—
(i) in the case of an intermediary, to provide for the continuous
training of its representatives; or
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(i) in the case of a representative of an intermediary, to
undergo.continuous training;

(¢) practices and standards concerning any of the matters described
in section 168(2).

(3) The Commission may from time to time amend the whole or any part
of any code of conduct published under this section in a manner consistent
with the power to publish the code of conduct under this section, and—

(a) the .other provisions of this section apply, with necessary
modifications, to such amendments to the code as they apply to

“the code; and

(b) any reference in this or any other Ordinance to the code

(however expressed) shall, unless the context otherwise requires,
" be construed as a reference to the code as so amended.

(4) A failure on the part of an intermediary, or a representative of an
intermediary, to comply with the provisions set out in any code of conduct
published under this section that apply to it or him shall not by itself render it
or him liable to any judicial or other proceedings, but may be taken into
account in considering, for the purposes of any provision of this Ordinance—

(@) in the case of an intermediary, whether it is a fit and proper
person to be or to remain licensed or registered;

(b) in the case of a representative of an intermediary that is a
licensed corporation, whether he is a fit and proper person to be
or to remain licensed as a representative; or

(¢) in the case of a representative of an intermediary that is a
registered institution, whether he is a fit and proper person to be
or to remain a person whose name is entered in the register
maintained by the Monetary Authority under section 20 of the
Banking Qrdinance (Cap. 155) as that of a person engaged by a
registered institution in respect of a regulated activity,

and in any proceedings under this Ordinance before any court the code shall be
admissible in evidence, and if any provision set out in the code appears to the
court to be relevant to any question arising in the proceedings it shall be taken
into account in determining that question.

(5) Any code of conduct published under this section—

(@) may be of general or special application and, without limiting
the generality of the foregoing, may be made so as to apply, or
50 as not to apply—

(i) to a specified extent in relation to any specified person or to
members of a specified class of persons;
(i) in specified circumstances;

(b) may make different provisions for different circumstances and

provide for different cases or classes of cases.
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(6) Any code of conduct published under this section is not subsidiary
legislation.

Division 3—Restriction on short selling, etc.

170. Short selling restricted

€)) Sub_)ect to subsections (2) and (3), a person shall not sell securities at
or through a recognized stock market unless at the time he sells them—
{a) he has or, where he is selling as an agent, his principal has; or
(b) he believes and has reasonable grounds to believe that he has or,
where he is selling as an agent, that his principal has,
a presently exercisable and unconditional right to vest the securities in the
purchaser of them., .
(2) For the purposes of subsection (1)——
(@) a person shall be regarded as selling securities if he—
(i) purports to sell the securities;
(ii) offers to sell the securities;
(iii) holds himself out as being entitled to sell the securities; or
(iv) instructs any representative of an intermediary that carries
on Type 1 regulated activity for the intermediary, to sell the
securities;
(b) a person who, at a particular time, has a presently exercisable
" and unconditional right to have securities vested in him or in
accordance with his directions shall be regarded as having at that
time'a presently exercisable and unconditional right to vest the
securities in a purchaser of them;
(¢) aright of a person to vest securities in a purchaser of them shall
not be regarded as not unconditional by reason only of the fact
‘that the securities are charged or pledged in favour of some
other person to secure the repayment of money.
(3) Subsection (1) does not apply to—
(a) a person who acts in good faith, believing and having reasonable
grounds to believe that he has a right, title, or interest to or in
the securities which he sells within the meaning of subsection (1);
(b) a person who, as a representative of an intermediary that carries
on Type 1 regulated activity for the intermediary, acts in good
faith on behalf of some other person, believing and having
reasonable grounds to believe that such other person has a right,
title, or interest to or in the securities which he sells within the
meaning of subsection (1) on behalf of such other person;
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() a sale of securities by an ‘exchange participant acting as a
principal, when he acts in the course of his business of dealing in
odd lots of securities; in accordance with the rules of the
recognized exchange company which operates a stock market,

 being a sale effected solely for the purpose of—
(i) accepting an offer to purchase an odd lot of securities; or
(i) disposing of an odd lot of securities, by means of the sale of,
 one board lot of those securities; ’

(d) a sale of securities effected pursuant to a transaction in an
options contract traded on a recognized stock market;

(¢) a sale of securities falling within a class of transactions
prescribed by rules made under section 397 for the purposes of
this paragraph. . - '

(4y A person who contravenes subsection (1) commits an offence and is
liable on conviction to a fine at level 6 and to imprisonment for 2 years.

171. Requirements td_ confirm short selling order '

(1) A person, where he is selling as a principal, shafl not convey a short
selling order at or through a recognized stock market unless he provides to his
agent an assurance, in the form of a document, that—

(@) he has a presently exercisable and unconditional right to vest the
securities- to which the order relates in the purchaser of them;
and ’

(b) - where the short selling order 1s such order by virtue of paragraph
(a)(i) or (v).of the definition of “short selling order” in section 1
of Part 1.of Schedule 1, the counterparty or the other person (as
the case may be) referred to in such paragraph has the securities
to which the order relates available to lend or deliver to him.

(2) A person to which subsection (1) applies shall provide to his agent.
such information (if any), in the form of a document and within such time, as
is prescribed by rules made under section 397 for the purposes of.this
subsection. S : T

(3) An exchange participant, where he is selling as a principal, shall not
convey a short selling order which is such order by virtue of paragraph (a)(i) or
(v) of the definition.of “short selling order” in section 1 of Part 1 of Schedule
1 at'or through a recognized. stock market unless he has receivéd an assurance, ,
in the form of a document, from-the counterparty or the other person (as the
case may. be) referred to in such paragraph that the counterparty or the other:
person (as the case.may Jbe)+has the securities to- which the’ order relates -
available to lend or:deliver to Him. e

G e
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(4) An exchange participant to which subsection (3) applies shall collect
from the counterparty or the other person referred to in that subsection slich
information (if any), in the form of a document and within such time, as is
prescribed by rules made under section 397 for the purposes of this subsection.

- (5) A person, where he is selling as an agent, shall not convey or accept
an order to sell securities which is a short selling order at or through a
recognized stock market unless he has received from his principal, or the other
person for whose benefit or on whose behalf the order is made, an assurance,
in the form of a document, that—

(@) his principal or that other person (as the case may be) has a
presently exercisable and unconditional right to vest the
securities to which the order relates in the purchaser of them;
and

(b) where the short selling order is such order by virtue of paragraph
(@)() or (v) of the definition of “short selling order” in section 1
of Part 1 of Schedule 1, the counterparty or the other person (as
the case may be) referred to in such paragraph has the securities
to which the order relates available to lend or deliver to him.

(6) A person to which subsection (5) applies shall collect from his
principal, or the other person referred to in that subsection, such information
(if any), in the form of a document and within such time, as is prescribed by
rules made under section 397 for the purposes of this subsection.

(7) ‘For the purposes of subsections (1), (3) and (5), a person who
conveys or accepts an order on behalf of his clients or beneficiaries shall be
regarded as selling as a principal if—

(a) he has full discretion to sell the securities to which the order
relates; and

(b) his conveyance or acceptance is not in accordance with any
instruction from his clients or beneficiaries.

(8) An agent or exchange participant who receives or collects an
assurance or information by virtue of or under subsection (1), (2), (3), (4), (5)
or (6) shall—

(a) subject to paragraph (b), retain the document in which it is
contained for not less than one year from the date on which it is
received; and

(b) upon request made at any time within that year by the
Comunission, give the Commission access to the document, and
produce to the Commission, within the time and at the place
specified by the Commission, the document.

(9) An assurance or information referred to in subsection (1), (2, (3), (4),
(5) or (6) shall in any proceedings under this Ordinance before any court be
admissible as prima facie evidence of—

—
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(a) in the case of an assurance, the matters specified in subsection
(1), (3) or (5) (as the case may be) as that to which the assurance
relates; or ‘ L

(b) in. the case of information, the matters (if any) specified in the

" rules referred to in subsection (2), (4) or (6) (as the case may be)
' as that to which the information relates. -

(10) Subject.to subsection (11), a person who contravenes subsection (1),
(3) or (5) commits an offence and is liable on conviction to a fine at level 5 and
to imprisonment for 1 year.

(11) It is a defence to a charge for an offence under subsection (10) for the
person charged to prove that when he conveyed or, in the case of a
contravention of subsection (5), conveyed or accepted the order concerned,
he— : : .

(@) believed and had reasonable grounds to believe that the order

was not a short selling order; or

(b) did not know that the order was a short selling order.

(12) A person who, without reasonable excuse, contravenes subsection

“(2), (4), (6) or (8) commits an offence and is liable on conviction to a fine at

level 5 and to imprisonment for 1 year.

172. Requirements to disclose short sales

(1) An exchange participant or exchange .participant’s representative
who knows or is informed that an order to sell securities is a short selling order

shall— _
(a) when passing the order to any other person with a view that the

other person shall input the order into the trading system of a
recognized stock market, inform that other person that the order
is a short selling order; and
(b) when inputting the order into the trading system of a recognized
stock market, indicate such matters as may be required, under
the -rules of the recognized exchange company by which the
recognized stock market is operated, to show that the order is a
short selling order. A
" (2) Subject to subsection (3), a person who, without reasonable excuse,
contravenes subsection (1) commits an offence and is liable on conviction to a
fine at level 5 and to imprisonment for 1 year. ' ‘
(3) A person shall not .be regarded as committing an offence under
subsection (2) if he contravenes subsection (1) by reason only of his
inadvertence, carelessness or fegligence. C
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(4) In this sectlon, ‘exchange participant’s representative” (x%ﬁ)fﬂﬂﬂ%
fi3) means a licensed representative accredited to a licensed corporation that
is an exchange participant of a recognized exchange company which operates a
recognized stock market.

Division 4—Other requirements

173. Requirements for options trading

(1) The Commission may make rules—
(@) prohibiting Type 1 intermediaries from—
(i) transacting in Hong Kong,
(i) holding themselves out'in Hong Kong as being prepared to
transact,
except as provided in the rules, any dealmg whereby dlrectly or
indirectly they confer on any person an option to sell to or
purchase from them, or any other person on their behalf, any
listed securities;
(b) prohibiting Type 2 intermediaries from—
(i) transacting in Hong Kong;
(i) holding themselves out in Hong Kong as being prepared to
transact,
except as provided in the rules, any dealing whereby directly or
indirectly they confer on any person an option to sell to or
purchase from them, or any other person on their behalf, any
futures contracts traded on a recognized futures market.

(2) Rules made under this section may provide that a Type 1
lntermedlary, or a Type 2 mtermediary, which, without reasonable excuse,
contravenes any specified provision of the rules that applies to it commits an
offence and is liable to a specified penalty not exceeding—

(a) on conviction on indictment a fine of $200,000 and a term of
imprisonment of 2 years;

(6) on summary conviction a fine at level 6 and a term of
imprisonment of 6 months.

(3) In this section—

“Type 1 intermediary” (3% 1 $$ /" A) means an intermediary licensed or
registered for Type 1 regulated activity;

“Type 2 intermedjary” (% 2 A A) means an intermediary licensed or
registered for Type 2 reguldted activity.
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174. Certain agreements not to be made during
unsolicited calls

(1) Subject to subsections (2) and (3), an intermediary, or a
representative of an intermediary, shall not, as principal or agent, during or as
a consequence of an unsolicited call made, whether in Hong Kong or
elsewhere, by it or him— ) ) :

(a) make or offer to make with another person— :

(i) an’ agreement for that other person to sell or purchase, or
with a view to having that other person sell or purchase, any
securities, futures contract or leveraged foreign exchange
contract; : ‘

(ii) an agreement to provide, or with a view to providing, to
that other person securities margin financing; or

(i) an agreement the purpose or effect, or pretended purpose or
effect, of which is to provide, whether conditionally or
unconditionally, to that other person a profit, income or

- other returns-— ’
(A) from any securities, futures contract or leveraged
foreign exchange contract; or
(B) calculated by reférence to changes in the value of any
securities, futures contract or leveraged foreign
exchange contract; or
(b) induce or attempt to induce another person to enter into an
agreement referred to in paragraph (a),
whether or not in making the unsolicited call it or he does any other act or
thing. ‘ :

(2) An intermediary, or a representative of an intermediary, shall not be
regarded as contiavening subsection (1) by reason only that it or he—

(a) makes a call on another person who is a solicitor or certified

public accountant acting in his professional capacity, or is a

_ licensed person, registered institution, money lender or
professional investor, or its or his existing client; and

( Amended 23 of 2004 5. 56)

(b) whether as principal or agent, makes or offers to make with that

other person an agreement referred to in subsection (1)(a), or

. induces or attempts to induce that other person to enter into
such an agreement. '

(3) This section does not apply to—

(¢) agreements relating to securities, futures contracts or leveraged
foreign exchange contracts or to securities margin financing

which are of a class prescribed by rules made under section 397

for the purposes of this paragraph;
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(b) calls made by a person who is of a class prescribed by rules made
under section 397 for the purposes of this paragraph;

(¢) calls made on a person who is of a class prescribed by rules made
under section 397 for the purposes of this paragraph;

(d) calls which are of a class prescribed by rules made under section
397 for the purposes of this paragraph.

(4) Without limiting the generality of the powers of the Commission to
make rules for the purposes of subsection (3)(d), the Commission may in the
rules prescribe that calls made by an authorized financial institution in
compliance with such requirements under any guidelines published under
section 7(3) of the Banking Ordinance (Cap. 155) that apply to it shall be
within a class of calls to which this section does not apply.

(5) An intermediary, or a representative of an intermediary, that
contravenes subsection (1) commits an offence and is liable on conviction to a
fine at level 5.

(6) Where a person on whom an unsolicited call is made enters into an

- agreement with another person in consequence of a contravention of

subsection (1), the person on whom the unsolicited call is so made may, subject

to the rights of a subsequent purchaser in good faith for value, rescind the

agreement, by giving notice in writing to that effect to that other person,
within 28 days after the day on which the agreement is entered into or 7 days
after the day on which he becomes aware of the contravention, whichever is
the earlier,

(7) In this section—

“call” (#W%7) means a visit in person, or a communication by any means,
whether mechanically, electronically, magnetically, optically, manually or
by any other medium, or by way of production or transmission of light,
image or sound or any other medium;

“existing client” (JRH% ), in relation to an intermediary or a representative
of an intermediary, means a person—

(@) who has entered into a client contract with the intermediary at
any time during the period of 3 years immediately preceding the
day on which the call is made, and remains a party to the client
contract when the call is made; or

(b) for whom the intermediary has provided a service, the provision
of which constitutes a regulated activity, at any time during the
period of 3 years immediately preceding the day on which the
call is made;

“futures contract” (14 #) means—

(@) a futures contract as defined in section | of Part 1 of Schedule 1;
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(b) a futures contract, or a contract represented as being a futures
contract, in respect of an item, whether or not capable of being
delivered, which is prescribed by rules made under section 397
for the purposes of this definition,;

“money lender” (BEA) has the meaning assigned to it by section 2(1) of the

Money Lenders Ordinance (Cap. 163); ,
“unsolicited call” GREEBEATHVIERT) means any call made otherwise than at the
express invitation of the person called upon, and for the purposes of this
definition, the provision by a person of his contact details, including an
address, telephone or facsimile number, or electronic fnail address, does

not by itself constitute an express invitation to call that person.

175. Regquirements for offers by intermediaries
or representatives for Type 1, Type 4 or
Type 6 regulated activity

(1) Subject to subsection (5), a Type 1 intermediary or representative, a
Type 4 intermediary or representative or a Type 6 intermediary or
representative shall not communicate an offer to acquire or dispose of any
securities of, or issued by, a body unless— :

(a) the offer— .

" (i) is contained in a written document in an official language;
or

(if) if communicated otherwise than in the form of a written
document satisfying the requirement of subparagraph (i), i8
reduced to a written document in an official language and
delivered to the person or persons to whom it was made not

. later than 24 hours after the communication;

(b) the offer— :

‘(i) contains a description of the securities sufficient to enable
them to be identified;

(if) specifies the terms of the offer, including where appropriate
the amount of consideration. proposed to be paid for the
securities to be acquired pursuant to the offer;

(iif) where a dividend has been declared or recommended in
respect of the securities, or it is anticipated that a dividend
may be so declared or recommended before the transfer of
the securities, states whether the securities are to be
transferred with or without the dividend;
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(iv) specifies— _

(A) whether, in the event of 'a person accepting the offer,
the offeror will pay any stamp duty which the person
so accepting the offer will become liable to pay in
respect of the transaction under the Stamp Duty
Ordinance (Cap. 117); and

:(B) if the offeror will not so pay the stamp duty, the rate of
the stamp duty that the person so accepting the offer
will become liable to pay in respect of the transaction
under that Ordinance;

(v) specifies whether, in the event of a person accepting the
offer, any fees will be payable by that person to—

(A) where the Type 1 intermediary or representative, the
Type 4 intermediary or representative or the Type 6
intermediary or representative (as the case may be) is
regarded as such by virtue of being an intermediary,
the Type 1 intermediary or representative, the Type 4
intermediary or representative or the Type 6
intermediary or representative (as the case may be); or

(B) where the Type 1 intermediary or representative, the
Type 4 intermediary or representative or the Type 6
intermediary or representative (as the case may be) is
regarded as such by virtue of being a representative of
an intermediary, the intermediary;

(vi) if contained in a written document referred to in paragraph

(@)(i)—

(A) specifies the name and address of the offeror and,
where any person is making the offer on behalf of the
offeror, the name and address of that person;

(B) bears a date which is not more than 3 days before the
date on which the offer is communicated;

(C) where the offer is for the acquisition of securities,
satisfies the requirements of Part 1 of Schedule 7;

(D) where the offer is for the disposal of securities, satisfies
the requirements of Part 2 of Schedule 7; and

(E) where a report of an expert in connection with the offer
-is included in or annexed to the offer, contains a
statement to the effect that the expert has consented to
the inclusion or annexure, and has not, before the
coglmunication of the offer, withdrawn that consent;
an
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(vii) if communicated in the manner described in paragraph
(a)(ii), where there is a report of an expert in connection
with the offer, specifies the place at which the report is
available for inspection, and contains a statement to the
effect that the expert has consented to the contents of the

- report, and has not, before the communication of the offer,

withdrawn that consent; and

(¢) where the offer is contained in a written document referred to in
paragraph (a)(i) or is reduced to a written document referred to

in paragraph (a)(ii) but the written document is in only one
official language, the written document includes a translation, in

the other official language, of all the particulars required in
respect of the offer under paragraph (b), except where the

Commission has previously agreed that the requirements of this

paragraph may be dispensed with in any particular case.

(2) Where an offer contained in a written document referred to in
subsection (1)(a)(i) is to contain a statement referred to in subsection
(1)(b)(vi)(E) regarding the consent of ‘an expert, the offer shall not be
communicated unless the expert has given, and has not before the
communication of the offer withdrawn, his consent to the offer being
communicated with the inclusion of the statement in the form and context in
which it is included in the written document.

(3) Where an offer communicated in the manner described in subsection
(1)(a)(ii) is to contain a statement referred to in subsection (1)(b)(vii) regarding
the consent of an expett, the offer shall not be communicated unless the expert
has given, and has not before the communication of the offer withdrawn, his
consent to the offer being communicated with a reference to the statement in
the form and context in which it is referred to.

(4) Any Type 1 intermediary or representative, Type 4 intermediary or
representative or Type 6 intermediary or representative who communicates an
offer to acquire or dispose of any securities without having complied with
subsections (1), (2) and (3) commits an offence and is liable on conviction to a
fine at level 6 and, in the case of a continuing offence, to a further fine of
$20,000 for every day during which the offence continues.

(5) This section does not apply to— '

- (a) - an offer regulated by, and made in accordance with, the
requirements of—
(i) the rules made under section 23 or 36 governing the listing
of securities; .
(i) the code published under section 399(2)(a); or

(iii) Part II of the Companies Ordinance (Cap. 32) or, in the
case of a corporation incorporated outside Hong Kong,
Part XII of +hat Ordinance;
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(aa) an offer—-—

(i) specified in Part 1 of the Seventeenth Schedule to the
Companies Ordinance (Cap. 32) as read with the other
Parts of that Schedule; and

(i) specified by the Commission, by notice pubhshed in the
Gagzette, as an offer to which this section does not apply;
(Added 30 of 2004 s. 3)

(b) an offer communjcated to persons who already hold securities
of, or issued by, a body, for those persons to acquire securities
of, or issued by, the body;

(¢) an offer communicated by a Type 1 intermediary or
representative, a Type 4 intermediary or representative or a Type
6 intermediary or representative if the offer is made to a person
with whom, or on whose behalf—

(i) where the Type | intermediary or representative, the Type 4
intermediary or representative or the Type 6 intermediary
or representative (as the case may be) is regarded as such by
virtue of being an intermediary, the Type | intermediary or
representative, the Type 4 intermediary or representative or
the Type 6 intermediary or representative (as the case may
be); or

(i) where the Type 1 intermediary or representative, the Type 4
-intermediary or representative or the Type 6 intermediary
or representative (as the case may be) is regarded as such by
virtue of being a representative of an intermediary, the
intermediary,

has transacted the sale or purchase of securities on at least 3
occasions during the period of 3 years immediately preceding the
date of the offer;

(d) an offer made to—

(i) a professional investor;

(i) a solicitor or certified public accountant acting in his
professional capacity; or (Amended 23 of 2004 5. 56)

(iii) any other person who is of a class prescribed by rules made
under section 397 for the purposes of this paragraph; .

(e) an offer communicated by an exchange participant in the

ordinary course of trading on a recognized stock market;

(f) an offer communicated by a person who is of a class prescribed

by rules made under section 397 for the purposes of this
paragraph;

(g) an offer which is of a class prescribed by rules made under

section 397 for the purposes of this paragraph.

T~
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(6) Where— g
_ (a) a person has accepted an offer to acquire or dispose of any
securities of, or‘issued by, a body which is an offer’ té which this
section applies;-and ’

(b) the offer has been communicated without subsections (1), (2)
and (3)-having been complied with in a material particular,

that person may, subject to.the rights of a subsequent purchaser of the
securities in good faith for value, rescind the acceptance, by giving notice in
writing to that effect to the offeror, within 28 days after the date of acceptance
or 7 days after the day on which he becomes aware of the matter described in
paragraph (b), whichever is the earlier. ‘

(7) For the purposes of this section—

(a) where'a Type 1 intermediary or representative, a Type 4
intermediary or representative or a Type 6 intermediary or
representative communicates an invitation to a person to acquire
.or dispose of any securities of, or issued by, a body, the
invitation shall be deemed to be an offer, and a reference in this
section to acceptance shall be construed accordingly;

(b) an offer to acquire or dispose of a right to acquire or dispose of
securities or an interest in securities shall be deemed to be an
offer to acquire or dispose of securities, and a reference in this
section to a person who holds securities includes a person who
holds a right fo-acquire securities or an interest in securities;

(¢) an offer to acquire or dispose of securities in consideration or
part-consideration for other securities shall be deemed to be both
an offer to acquire and an offer to dispose of securities.

(8) In this section, a reference to securities of a body shall, unless the
context otherwise requires, be construed as a reference to securities (having the
meaning under section 1 of Part 1 of Schedule 1) which are—

(a) issued, made available or granted by the body; or

(b) proposed to be issued, made available or granted by the body.

(8A) A notice published under subsection (5)(aa)(ii) is not subsidiary
legislation. . (Added 30 of 2004 5. 3)

(9) In this section—

“body” (HI##) means a corporation, a multilateral agency, or a government or
municipal government authority; ‘

“expert” (BF) includes an engineer, valuer, certified public accountant,

solicitor, and any other person whose profession gives authority to a
statement made by him; (Amended 23 of 2004 s. 56)
“Type | intermediary or representative” (5% 1 Feh A ABAFE) means—
(4) an intermediary licensed or registered for Type 1 regulated
activity; or ‘
(b) its representative that carries on Type I regulated activity for it;
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“% 4 4 ABUAUER” (Type 4 intermediary or representative) 4 “Type 4 intermediary or representative” (% 4 =/ AR {) means—

(@) HH4EFRE BB MSEEMAFAA S H (@) an intermediary licensed or registered for Type 4 regulated

e o e Y B iy 2 : . activity; or - ,
(6) BRI AELTSE 4 FERERERN "quﬁj\mﬁ%’ (b) its representative that carries on Type 4 regulated activity for it;
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“Type 6 intermediary or representative” (3% 6 M A {3&) means—
(a) an intermediary licensed or registered for Type 6 regulated
activity; or -
(b) its representative that carries on Type 6 regulated activity for it;
“written document” (#E3C{#) means any document or similar material, or
any other medium (whether effected as such mechanically, electronically,
magnetically, optically, manually or by any other means), by which words
are represented in a visible form.

176. Certain representations prohibited

(1) Subject to subsection (2), an intermediary, or a representative of an
intermediary, shall not represent, or permit any other person to represent, in
any manner and whether expressly or by implication, that its or his abilities or
qualifications have been endorsed or warranted by the Government or the
Commission.

(2) A statement to the effect that a person is licensed or registered under
this Ordinance does not by itself constitute a contravention of subsection (1).

(3) An intermediary, or a representative of an intermediary, that,
without reasonable excuse, contravenes subsection (1) commits an offence and
is liable on conviction to a fine at level 5.

Division 5—Miscellaneous

177. Amendment of Schedule 7 .

The Chief Executive in Council may, by order published in the Gazette,
amend Schedule 7. '

PART VIII

SUPERVISION AND INVESTIGATIONS
Division 1~Interpretation

178. Interpretation of Part VIII

In this Part, unless the context otherwise requires—
“audit working papers” (#F5tL{E##) means—
(@ angif record or document prepared by or on behalf of an auditor;
an
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(b) any record or document obtained and retained by or on behalf
of an auditor,
for or in connection with the performance of any of his functions relating
_ to the conduct of any audit of the accounts of a coerporation;
“investigator” (#%£ &) means a person directed or appointed to investigate any
matter under section 182(1); '
“person under investigation” (%#% A) means a person in relation to whom .
any investigator is directed or appointed to investigate any matter under
section 182(1). ' :

Division 2—Powers to require information, etc.

179. Power to require production of records
and documents concerning listed
corporafions, etc. -

(1) Where, in relation to'a corporation which is or was listed—

(a) it appears to the Commission that there are circumstances
suggesting that at any relevant time the business of the
corporation has been conducted—

(i) with intent to defraud its creditors, or the creditors of any
other person;

(i) for any fraudulent or unlawful purpose; or
(iii) in a manner oppressive to its members or any part of its
‘members;
(b) it appears to the Commission that there are circumstances
suggesting that the corporation was formed for any fraudulent

or unlawful purpose; :
(¢) it appears to the Commission that there are circumstances

suggesting that persons concerned in the process by which the
corporation became listed (including that for making the
securities of the corporation available to the public in the course
of such process) have engaged, in relation to such process, in
defalcation, fraud, misfeasance or other misconduct;

(4) it appears to the Commission that there are circumstances
suggesting that at any relevant time persons involved in the
management of the affairs of the corporation have engaged, in
relation to such management, in defalcation, fraud, misfeasance
or other misconduct towards it or its members or any part of its
members;
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(e) it appears to the Commission that there are circumstances
suggesting that at any relevant time members of the corporation
or any part of its members have not been given all the
information with respect to its affairs that they might reasonably
expect; or

(f) a matter in respect of the investigation of which the Commission
decides to provide assistance under section 186 relates to the
corporation and is, in the opinion of the Commission, of a
nature similar to the matter described in paragraph (a), (b), (c),
(d) or (e) as being suggested by the circumstances referred to in
such paragraph,

an authorized person may, subject to subsections (5) to (10), give a direction
to—
(i) the corporation;

(ii) a corporation that is, or was at the matenal time, a related
corporation of the corporation;

(iii) an authorized financial institution, other than the cor porauon or
a corporation described in paragraph (n),

(v) an auditor, other than the corporation or a corporation
described in paragraph (ii);

(v) any other person,

requiring the production, within the time and at the place specified in the
direction, of any record and document specified in the direction.

(2) A power under this section to require the production of any record or
document by any person includes the power—

(@) if the record or document is produced—

(i) to make copies or otherwise record details of the record or
document; and
(ii) to require—

(A) the person;

(B) in the case of a corporation, any person who is a
present or past officer of the corporation, or is or was
at any time employed by the corporation,

to provide or make any explanation or statement in respect
of the record or document (including, in so far as
apphcable, a description of the circumstances under which
it was prepared or created, details of all instructions given
or received in connection with it, and an explanatlon of the
reasons for the making of entries contained in it or the
omission of entries from it); or

(b) if the record or document is not produced, to require—

() the person;
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(if) in the case of a corporation, any person who is a present or
past officer of the corporation, or is or was at any time
employed by the corporation,

to state where it is.

(3) An authorized person may in writing require the person providing or
making an explanation or statement under this section to verify within a
reasonable period specified in the requirement the explanation or statement by
statutory declaration, which may be taken by the authorized person.

(4) If a person does not provide or make an explanation or statement in
accordance with a requirement under this section for the reason that the
explanation or statement was not within his knowledge or in his possession, an
authorized person may in writing require the person to verify within a
reasonable period specified in the requirement by statutory declaration, which
may be taken by the authorized person, that he was unable to comply or fully
comply (as the case may be) with the requirement for that reason.

(5) An authorized person shall not give any direction under subsection
(1)() or (ii) to require the production of any record or document unless the
authorized person has reasonable cause to believe that the record or document
relates to the affairs of the corporation to which the direction is to be given or
a corporation of which such corporation is, or was at the material time, a
related corporation. , :

(6) An authorized person shall not give any direction to an authorized
financial institution under subsection (1)(iii) to require the production of any
record or document unless the authorized person has reasonable cause to
believe, and the Commission certifies in writing that the authorized person has
reasonable cause to believe, that—

(a) the authorized financial institution is in possession of any record
or document relating to the affairs of a corporation to which any

direction has been or may be given under subsection (1)(3) or (ii);

and :

(b) ‘the record or document required to be produced under the
" direction—

(i) relates to the affairs of such corporation or to a transaction
with such corporation; and

(ii) is relevant to the consideration of whether there has been
the occurrence of—

(A) where subsection (1)(a), (b), (¢), (d) or (e) applies, the
matter described in such subsection as being suggested
by the circumstances referred to in such subsection; or

(B) where subsection (1)(f) applies, the matter in respect of
the investigation of which the Commission decides to
provide assistance under section 186.
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(7) An authorized person shall not give any direction to an auditor under
subsection (1)(iv) to require the production of any record or document unless
the authorized person has reasonable cause to believe, and the Commission
certifies in writing that the authorized person has reasonable cause to believe,

that—
(@) the auditor is in possession of any record or document, which is

in the nature of audit working papers, relating to the affairs of a
corporation to which any direction has been or may be given
under subsection (1)(i) or (ii); and

(b) the record or document required to be produced under the
direction—

(i) relates to the affairs of such corporation; and
(i) is relevant to the consideration of whether there has been
the occurrence of—

(A) where subsection (1)(a), (), (), (d) or (e) applies, the
matter described in such subsection as being suggested
by the circumstances referred to in such subsection; or

(B) where subsection (1)(/) applies, the matter in respect of
the investigation of which the Commission decides to
provide assistance under section 186.

(8) An authorized person shall not give any direction to a person under
subsection (1)(v) to require the production of any record or document unless
the authorized person has reasonable cause to believe, and the Commission

certifies in writing that the authorized person has reasonable cause to believe,

that—

(a) the person has dealt or has had dealings, directly or indirectly,
with, or is otherwise in possession of any record or document
relating to the affairs of, a corporation to which any direction
has been or may be given under subsection (1)(i) or (ii); and

(b) the record or document required to be produced under the
direction—

(i) relates to the affairs of such corporation or to a transaction
with such corporation,;

(ii) is relevant to the consideration of whether there has been
the occurrence of—

(A) where subsection (1)(a), (b), (¢), (d) or (e) applies, the
matter described in such subsection as being suggested
by the circumstances referred to in such subsection; or

(B) where subsection (1)(f) applies, the matter in respect of
the investigation of which the Commission decides to
provide assistance under section 186; and

(iii) cannot be obtained by giving a direction to any other

person under subsection (1)(1), (i1), (iii) or (iv).
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(9) The power of an authorized person to give any direction under

~ subsection (1) (other than subsection (1)(iii)) to any corporation which is an

authorized financial institution may be exercised only in respect of—

(a) subsection (1)(e); or

(b) subsection (1)(f), if, and only if, the matter in respect of the
investigation of which the Commission decides to provide
assistance under section 186 is, in the opinion of the
Commission, of a nature similar to the matter described in
subsection (1)(e) as being suggested by the circumstances
referred to in that subsection (1){e).

(10) Before an authorized person gives any direction under subsection (1)
(other than subsection (1)(iii)) to any corporation—

(a) where the corporation is an authorized financial institution or a
corporation which, to the knowledge of the authorized person, is
a controller of an authorized financial institution, or has as its
controller an authorized financial institution, or has a controller
that is also a controller of an authorized financial institution, the
authorized person shall consult the Monetary Authority; or

(b) where the corporation is an insurer authorized under the
Insurance Companies Ordinance (Cap. 41), the authorized
person shall consult the Insurance Authority.

(11) The Commission may authorize in writing any person as an
authorized person for the purposes of this section.

(12) The Commission shall furnish an authorized person with a copy of
his authorization, and the authorized person, before exercising any power
under this section, shall produce a copy of the authorization to the person in
respect of whom the power is exercised for inspection.

(13) A person who, without reasonable excuse, fails to comply with a
requirement imposed on him by an authorized person under this section
commits an offence and is liable—

(2) on conviction on indictment to a fine of $200 000 and to
imprisonment for 1 year; or

(b) on summary conviction to a fine at level 5 and to imprisonment
for 6 months.

(14) A person who—
(a) in purported compliance with a requirement imposed on him by

an authorized person under this section, produces any record or
document or provides or makes an explanation or statement
which is false or misleading in a material particular; and

(b) knows that, or is reckless as to whether, the record or document
or the explanation or statement is false or misleading in a
material particular,
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commits an offence and is Jiabje—

() on conviction on indictment o a fine of $1,000,000 and (o
imprisonment for 2 years; or

(if) on summary conviction to a fine at level 6 and 1o imprisonment
for 6 months,

{15) A person who—-

(@) with intent to defrayd—— _ _
(i) fails to comply with a requirement imposed on him by
authorized person under this section; or
(i) in purported compliance with a requircment mposcd o
him by an authorized person under this scetion, produces
any record or document or provides “or  mukes an
explanation or statement which is fulse or misleading in «
material particular; or
(b) being an officer or employee of a corporation, with intent (o
defraud causes or allows the corporation to---
(i) fail to comply with a requirement imposcd on it hy
“authorized person under this seclion; or
() in purported compliance with a requirement imposcd on i
by an authorized person under this seclion, produce any
record or document or provide or make an explanation or
statement which is false o misleading in 0 material
particular,

commits an offence and is liable— ,

(1) on conviction on indictment to-a fine of $1,000,000 and 1o
imprisonment for 7 years; or

(i) on summary conviction to a fine at level 6 and (o imprisonment
for 6 months.

(16) A person is not excused from complying with a requirement imposad
on the person by an authorized person under this section only on (he ground
that to do so might tend to incriminate the person.

(17) In this section—

“authorized person” (BEEWAY means a person authorized under subsection
(11); ~ .

“controller” (B#A) means a person who is an indirect confroller ST
majority shareholder controller g defined in section 2(1) of the Banking
Ordinance (Cap. 155);

“material time” (BASEIFM) means—

(@) where subsection (D@, b), @), @) or (¢) applics, the time ar
which the matter described in such subsection ag being sugpested
by the circumstances referred to in such subscetion appears (o
the Commission as ocecurring; or
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(b) where subsection (1)(f) applies, the time at which the maltter in
respect of the investigation of which the Commission decides Lo
provide assistance under section 186 appears to the Commission
as occurring;

“relevant time” (% BAIH H])—

(a) in relation to a corporation which is lisled, means any time since
the formation of the corporation; or

(b) in relation to a corporation which was listed, mcans any time
since the formation of the corporation but before the
corporation ceased to remain listed.

180. Supervision of intermediaries and their
associated entities

(1) Subject to subsections (9) and (10), an authorized person may at any
reasonable time, for the purpose of ascertaining whether an intermediary or an
associated entity of an intermediary is complying or has complied with, or is
likely to be able to comply with, the requirement specilied in subsection (2)-—

(a) enter—

(i) in the case of an intermediary—

(A) where it is a licensed corporation, its premises as
approved by the Commission under section 130(1); or

(B) where it is a registered institution, the premises ol the
registered institution; or

(i) in the case of an associated entity ol an intermediary, the
premises of the assocjated entity;"

(b) inspect, and make copies or otherwise record details of, any
record or document relating to—

(i) the business conducted by the intermediary or the
associated entity (as the case may be);

(i) any transaction carried out by a related corporation of the
intermediary or the associated entity (as the case may be);
or

(i) any transaction or activity which was undertaken in the -
course of, or which may affect, the business conducted by
the intermediary or the associated entity (as the case may
be); and

(c) make inquiries of—

(i) the intermediary or the associated entily (as the case may
be);

(ii) a related corporation of the intermediary or the associaled
entity (as the case may be);
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(iif) subject to subsection (1), any other person, whether or nof
connected with the intermedia ry or the associated cntity (ux
the case may be), whom (he u uthorized person has
reasonable cause to believe has information relating Lo, oris
in possession of, any record or document referred (o in
paragraph (b),

concerning any record or document referred (o in paragraph (),

Or concerning any transaction or activity which was undertaken

in the course of, or which may affect, the buginess conducied by

the intermediary or the associated entity (us the case may he).
(2) The requirement specified for the purposes of subsection (1) is (he
requirement not to contravene—
(a) any provision of this Ordina nee;
(h) any notice or requirement given or made under or pursuant {o
any of the relevant provisions;
(¢) any of the terms and conditions of any licence or registration
under this Ordinance;
(d) any other condition imposed under or pursuant (o any
of this Ordinance.
(3) Subject to subsections (9) and (10), an authorized person it
any of his powers under subsection (1)) may req uire—
(a) the intermediary or the associated entity (as the case may he);

(b) arelated corporation of the intermediary or the associated entity
(as the case may be);

(¢) subject to subsection (8), any other person, whether or not
connected with the intermediary or the associaled entity (as the
case may be), whom the authorized person has reasonable cause
to believe has information relating to, or is in possession o [, any
record or document referred to in su bsection (1)(h)

provision

1 CXercising

3

to—

(1) give the authorized Person access to any record or document
referred to in subsection (1)), and produce, within the time il
at the place specified by him, the recopd or document; and

(if) answer any question regarding the record or document.

(4) Subject to subsections (9) and (10), an authorized person in exercising
any of his powers under subsection (1)(¢) may require the intermediary ar the
associated entity, the related corporation or the other person (as the cuse may
be) referred to in subsection (De), to— :
(a) give the authorized person access to any record or document
referred to in subsection (1)(B), and produce, within the time and
at the place specified by him, the record or documen: g nd

H

(b) answer any question raised for the purposes of sy bsection (1)(c).
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(5) An authorized person may in writing require the person giving an
answer under this section to verify within a reasonable period specified in Lhe
requirement the answer by statutory declaration, which may be taken by the
authorized person.

(6) Ifa person does not give an answer in accordance with a requirement
under this section for the reason that the answer was not within his knowledge,
an authorized person may in writing require the person Lo verify within a
reasonable period specified in the requirement by statutory declaration, which
may be taken by the authorized person, that he was unable to comply or fully
comply (as the case may be) with the requirement for that reason.

(7) An authorized person shall not exercise any of his powers under
subsection (1)(c)(iii) unless he has reasonable cause to believe that the
information sought cannot be obtained by the exercise of any of the powers
under subsection (1)(c)(i) or (ii).

(8) An authorized person shall not exercise any of his powers under
subsection (3)(c) unless he has reasonable cause to believe that the record or
document or the information sought cannot be obtained by the exercise of any
of the powers under subsection (3)(«) or (b).

(9) This section shall not be construed as requiring an authorized
financial institution, not being the intermediary or the associated entity in
question as referred to in subsection (1) or a related corporation of the
intermediary or the associated entity (as the case may be), to disclose any
information or produce any record or document relating to the affairs of a
customer unless the relevant authority is satisfied, and certifies in writing that
it is satisfied, that the disclosure or production is necessary for the purposes of -
this section. '

(10) Before an authorized person exercises any power under (his section
(other than subsection (1)(c)(ili) or (3)(c)) in respect of a corporation—

(@) where the corporation is an authorized financial institution or a
corporation which, to the knowledge of the authorized person, is
a controller of an authorized financial institution, or has as its
controller an authorized financial institution, or has a controller
that is also a controller of an authorized financial institution, the
authorized person shall consult the Monetary Authority; or

(b) where the corporation is an insurer authorized under the
Insurance Companies Ordinance (Cap. 41), the authorized
person shall consult the Insurance Authority.

(11) The relevant authority may authorize in writing any person as an
authorized person for the purposes of this section.

(12) The relevant authority shall furnish an authorized person authorized
by it with a copy of his authorization, and the authorized person, when
exercising any power under this section, shall as soon as reasonably practicable
produce a copy of the authorization for inspection.
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(13) Where a copy of any record or document is sy pplied or made for (he
purpose of complying with a requirement imposed under this seclion and «
facility of a person other than the relevant authority is used to make the copy,
the relevant authority shall reimburse the expenses which, in the opinion of the
relevant authority, have been reasonably incurred by the person in making the
copy.

- (14) A person who, without reasonable excuse, lails to comply with «
requirement imposed on him by an authorized person under this seclion
commits an offence and is liable~—

(@) on conviction on indictment to a fine of $200,000 and (o
imprisonment for 1 year; or

(b) on summary conviction (o a fine allevel S and to imprisonment
for 6 months.

(15) A person who—

(a) in purported compliance with a requirement imposced on him by
an authorized person under this section, produces a ny record or
document or gives an answer which is false or misleading in «
material particular; and

(b) knows that, or is reckless as to whether, the record or document
or the answer is false or misleading in a material particular,

commits an offence and is ljable—:
(i) on conviction on indictment to a fine of $1,000,000 and (o
imprisonment for 2 years; or

(i) on summary conviction to a fine at level 6 and to imprisonment
for 6 months.

(16) A person who—

(@) with intent to defraud—

(D) fails to comply with a requirement imposed on him by an
authorized person under this section; or

() in purported compliance with a requirement imposed on
him by an authorized person under this section, produces
any record or docurent or gives an answer which is [ulse or
misleading in a material particular; or

(b) being an officer or employee of a corporation, with infen( (o
defraud causes or allows the corporation Lo——

() fail to comply with a requirement imposed on i by un
authorized person under this section; or

(i) in purported compliance with a requirement imposed on |
by an authorized person under this section, produce any
record or document or give an answer which ig False or
misleading in a material particular,
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commits an offence and is lable—
(1) on conviction on indictment to a [ine of $1,000,000 and to
imprisonment for 7 years; or
(if) on summary conviction to a (ige at level 6 and Lo imprisonment
for 6 months.
(17) In this section—

“authorized person” (JE#MA) means a person authorized under subseclion
(1)

“controller” (i A) means a person who is an indirect c,onu oller or a
majority shareholder controller as defined in section 2(1) of the Banking
Ordinance (Cap. 155);

“relevant authority” (B HM&/B) means—

(a) where— ‘
(i) the intermediary in question as referred to in subsection (1)
is a registered institution; or
(i) the associated entity in question as referred (o in that
subsection is the associated enlity of a registered institution,
the Monetary Authority; or
(b) in any other case, the Commission.

181. Information relating to transactions

(1) An authorized person may, for the purpose of enabling or assisting
the Commission to perform a function under any of the relevant provisions,
require—

(a) a person registered as the holder of securities in a register of
members kept under the Companies Ordinance (Cap. 32);

(b) a person whom the authorized person has reasonable cause (o
believe holds any securities, futures contract, leveraged foreign
exchange contract, or an interest in any securitics, [futures
contract, leveraged foreign exchange contract or collective
investment scheme;

(¢) a person whom the authorized person has reasonable cause Lo
believe has acquired or disposed of any securities, [utures
contract, leveraged foreign exchange contract, or an interest in
any securities, futures contract, leveraged foreign exchange
contract or collective investment scheme, whether directly orv
through a nominee, trustee or agent, and whether as beneficial
owner, nominee, trustee, agent or otherwise;
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(4) a licensed person or registered institution through whom or
which the authorized person has reasonable cause ro heliove any
securities, futures contract, leveraged foreign excha nge contract,
or an interest in any securities, [lutures contract, leveraped
foreign exchange confract or collective investmen( scheme Dy
been acquired, disposed of, dealt with, traded or arra nged,

to furnish to him any of the information specified in subsection (2) within the
time and in the form specified by him. :

(2) The information specified for the purposes of subsection (1) is-

(a) the particulars (including, in so faras applicable, the name qnd
aliases, address, telephone and facsimile numbers, elecironic muil
address, occupation and particulars of any document of identity
(including, if not an mdividual, any document evidencing
incorporation or registration)) that are reasonably capuble of
establishing the identity of the person on whose behall, or by,
from, to or through whom, the securities, Futures conlriet,
leveraged foreign exchange contract, or the interest in securities,
futures contract, leveraged foreign exchan ge contract or colleative
investment scheme in question is held, or hus been acquired,
disposed of, dealt with, traded or arranged (as the cuge miy he);

(b) the particulars (including the quantity) of and, in the cuse of
acquisition or disposal, the consideration (if any) for the
securifies, futures contract, leveraged foreign exchan ge conlract,
or the interest in securities, utures contract, leveraged loreign
exchange contract or collective investment scheme; and

(¢) the instructions (if any) given to or by the person referred (o in
paragraph (), or any officer, employee or agent of such person,
in relation to the holding, acquisition, disposal, dealing, rading,
arrangement of or in respect of the securities, futures contract,
leveraged foreign exchange contract, or the interest in sccuritics,
futures contract, leveraged foreign exchange contrac
collective investment scheme.

(3) An authorized person may in writing require the person Murnishing
any information under this section to verify within a reasonable period
specified in the requirement the information by statutory declaration, which
may be taken by the authorized person, :

(4) If a person does not furnish any information in accord
requirement under this section for the reason that the informat
within his knowledge or in his possession, an authorize
require the person to verify within a reasonable p
requirement by statutory declaration, which m
person, that he was unable to comply or ful
the requirement for that reason.

or

ance with g
ion was nol
Person may in writing
eriod specified in (he
ay be taken by the authorized
ly comply (as the case may be) with
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(5) The Commission may authorize in wriling any person as an
authorized person for the purposes of this section.

(6) The Commission shall furnish an authorized person with a copy of
his authorization, and the authorized person, when exercising any power under
this section, shall upon request by the person in respect of whom the power is
exercised produce a copy of the authorization for inspection,

(7) A person who, without reasonable excuse, fails to comply with u
requirement imposed on him by an authorized person under this seclion
commits an offence and is liable—

(a) on conviction on indictment to a fine of $200,000 and to
imprisonment for 1 year; or

(0) on summary conviction to a fine at level 5 and to imprisonment
for 6 months.

(8) A person who—

- (@) in purported compliance with a requirement imposed on him by
an authorized person under this section, furhishes to the
authorized person information which is false or misleading in a
material particular; and

(b) knows that, or is reckless as to whether, the information is lalse
or misleading in a material particular,
commits an offence and is liable— :
(i) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 2 years; ot
(ii) on summary conviction to a fine at level 6 and to imprisonment
for 6 months.
(%) A person who—
(a) with intent to defraud— :
(i) fails to comply with a requirement imposed on him by an
authorized person under this section; cr
(if) in purported compliance with a requirement imposed on
him by an authorized person under this section, [urnishes to
the authorized person information which is false or
misleading in a material particular; or
(b) being an officer or employee of a corporation, with intent to
defraud causes or allows the corporation to—
(1) fail to comply with a requirement imposed on it by an
authorized person under this section; or
(i) in purported compliance with a requirement imposed on it
by an authorized person under this section, furnish to the
authorized person information which is false or misleading
in a material particular,
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commits an offence and is liable—

(i) on conviction on indictment to a fine of $1,000,000 and (o
imprisonment for 7 years; or
(ii) on summary conviction to a fine at level 6 and 10 imprisonmeny
for 6 months. '
(10) In this section—
“authorized person” (BEARHEN) means « person authorized under subseclion
(5
“interest” (#28) includes an interest of any nature, whelher fepal, equitable.
proprietary or otherwise.

*Division 3—Powers of investipations

182. TInvestigations

(1) Where—

(@) the Commission hag reasonable cause to believe (hy( ui olfence
under any of the relevant provisions may have been committec:

(6) the Commission has reasonuble cause to believe (hat a4 person
may have engaged in defalcation, fraud, misfeasance o other
misconduct in connection with—

(i) dealing in any securities or futures contrucl or (r
any leveraged foreign exchange con tract;

(i) the management of investment in any sceurities, Nilyres
contract or leveraged foreign excha nge contract;

(ifi) offering or making any leveraged foreign exchange contracl
or collective investment scheme;

(iv) giving advice in relation to the allotment of securities, or (e
acquisition or disposal of, or investment in, any securities,
futures contract, leveraged Sforeign exchange contract, or an
interest in any securities, futures contract, leveraged foreign
exchange contract or collective investment scheme; o

(V) any transaction involving securities ma rgin financing;

(¢) the Commission has reasonable cause {o belicye
misconduct may have taken place;

(d) the Commission has reasonable cause to helieve that the manner
in which a person has engaged or ig engaging in any of (he
activities referred to in paragraph (h)(D) to (v) is not in (he
interest of the investing public or in the public interest;

ading in

that markey
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(e) the Commission—

(i) for the purpose of considering whether to cxercise any
power under section 194 or 196, has reason to inquire
whether any person is or was at any Llime guilly of
misconduct, or is not a {it and proper person, as described
in section 194(1) or (2) or 196(1) or (2); or

(i) for the purpose of assisting the Monetary Authority to
consider whether to exercise any power under seclion 58A
<or 71C of the Banking Ordinance (Cap. 155), has reason Lo
inquire whether any person—

(A) 1s or was at any time guilty of misconduct, or is not or
has ceased to be a fit and proper person, as described in
section 58A(1) of that Ordinance; or

(B) is or was at any time guilty of misconduct, or should
cease to be regarded as a fit and proper person, as
described in section 71C(4) of that Ordinance;

(/) the Commission has reason to inquire whether any ol the
conditions imposed in respect of an authorizalion under section
104 or 105 are being complied with; or

(g) a matter in respect of the investigation of which the Commissioin
decides to provide assistance under section 186 is, in the opinion
of the Commission, of a nature similar to the matter described in
paragraph (a), (b), (¢), (d), (¢) or (f) as that which the
Commission has reasonable cause to believe or has reason (o
inquire (as the case may be),

the Commission may in writing direct one or more of its employees or, with
the consent of the Financial Secretary, appomt one or more other persons, to
investigate any of the matters referred to in paragraphs (a) to (g).

(2) The costs and expenses incurred by an investigator, other than an
employee of the Commission, are to be paid out of moneys provided by the
Legislative Council.

(3) The Commission shall furnish an investigator with a copy of his
direction or appointment (as the case may be), and the investigator, before first
imposing any requirement on a person under section 183(1), (2) or (3), shall
produce a copy of the direction or appomunent (as the case may be) to that
person for inspection.

(4) Before the Commission duects any of its employees, or appoints any
person—

(a) to investigate any matter under subsection (1)(e)(i), to the extent
that the investigation is for the purpose of considering whether
to exercise any power under section 196; or

(b) to investigate any matter under subsection (1)(e)(ii),

the Commission shall consult the Monetary Authorily.
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record or document relating to the affairs of 4 customer (o the invey(

183. Conduct of investigations

(1) The person under fnvestigation or a person whom the investipaios
has reasonable cause to believe has in his possession « ny record or document
which contains, or which is likely to contain, information relevant (o an
investigation under section 182, or whom the investigalor has reasongble Cinse
to believe otherwise has such information in his possession, shall—

(a) produce to the investigator, within the time and at the plice rhe
investigator reasonably requires in writing, any record or
document specified by the investigator which is, or may be,

- relevant to the investigation and which is in his possession;

() if required by the “investigator, give (he investigator an
explanation or further particulars in respect of any record or
document produced under paragraph (a);

(¢) attend before the investigator at the time and plice the
investigator reasonably requires in writing, and unswer any
question relating to the matters under investigation (hat (he
investigator may raise with him; and

(d) give the investigator all assistance inconnection with (e
investigation which he is reasonably able to give, including
responding to any written question raised by the investigator,

- (@) An investigator may in writing require the person giving or making
an explanation, particulars, answer or statement under this. section (o verify
within a reasonable period specified in the requirement the explingiion.
particulars, answer or statement by statutory declaration, which mity be |
by the investigator. .

(3) Ifaperson does not give or make an explanation, pa rliculars, answer
or statement in accordance with a requirement under this section for the
reason that the explanation, particulars, answer or statement was nol within
his knowledge or in his possession, an investigator may in writing require (he
person to verify within a reasonable period specified in the requirement by
statutory declaration, which may be taken by the mvestigatlor, that he was
unable to comply or fully comply (as the cuse may be) with the requirement (o
that reason.

(4) Neither section 182 nor this section shall be construed as requiring an
authorized financial institution to disclose any information of produce any

gator

dken

unless—

(a) the customer is a person whom the investige
-cause to believe may be able (o give informe
investigation; and

1tor has reasona byl
tion relevant (o (he

Authorized Loose-laafﬁdltlon, Printed and Publisheql by

the Governmen Printer,
Hang Xeng Spocial & iminlsteative [

eqioan



e L E AP MU F A )~ 11T 3%

()

FE RN TR B L T W B4 Rl ak s
. &1 .:'{(“j(:x IJ-L.LJH TE W
W AS (PR o

. ,‘(5) AR T S 1 1 IR B e A DTSR RS BN
TSP IOIO ARG o T T SR R BZHIM L 1R L B R AR iR
()RR B i T SRR > 20 M SRR A AR 1 3 45 o

vd, BNATEMOEST
SRR R TN TAS: I 3 TR p—
() BEHEDRES 183(1)(a) SRukBEk 38 th b AR BRSO
(5)  BEOCHIRYS 183C1)(b) Al uE AR Ak 0 AR B0 — 25 24
() BREYEHRESS 183C1)(e) Mo L Y T RLIESR
() m SARDRSE 183(1)(¢) Wede Ui iy RAAE
() RETHST 18I0 15 5 28X

(N "“”Hl%‘f"‘ 83(2) I (3) e 'l’H*H}?? g
WE AU g ——

()~ BSURA HRRLT A 8 "L‘?} $200,000 B eHk | 4F 5 5
()~ B ST 2 50 AR S AT R IEAR 6 A -
(2) ALAfif A——
() () FEARASLMACARIRES 18301)(a) BEIEIMAO TSNS » 25 E BB LR
T B FLRR A O A R BRSO

(1) {EFAYCZAUYCHRILSE 183(1)(0) VERMAO T RIS - SR EE LR

R ECE BB 0 IR PR B — 2 506
(i) 175 240 B 5 AR IR 4 183(1)(c) %&HwJFEJEEH% BLHTEE I R
{150 L o e mm?r -

25 REFHG OB TSN T MR EIVHE IR ) [ ED A S AT

CAP. 571 Sec “'zs and Futures Ordinance—DPart VIIT

(b) the Commission is satisfied, and certifies in writing that it is
satisfied, that the disclosure or production is necessary for the
purposes of the investigation.

(5) The investigator may, and if so directed by the Commission shall,
make interim reports on his investigation to the Commission, and on the
conclusion of his investigation shall make a final report on his investigation to
the Commission.

{6) The Commission may, with the consent of the Secretary for Justice,
causg a report under this section to be published.

184. Offences in relation to investigations

(1) A person who, without reasonable excuse—
(@) fails to produce any record or document required Lo be produced
- under section 183(1)(a);
(b) fails to give an explanation or further particulars required under

section 183(1)(b);

(¢) fails to attend before the investigator as required under section

183(1)(c);

(d) fails to answer a question raised by the investigator under
section 183(1)(¢);
(e) fails to comply with section 183(1){(d); or
(f) 'fails to comply with a requnemem under section 183(2) or (3),
commits an offence and is liable—
(i) o conviction on indictment to a fine of $200,000 and to
imprisonment for 1 year; or
(ii) on swmmary conviction to a fine at level 5 and to imprisonment
for 6 months.
(2) A person—
(@) who—

(1) in purportedly complying with a requirement imposed by
the investigator under section 183(1)(a), produces any
record or document which is false or misleading in a
material particular;

(i) in purportedly complying with a requirement imposed by
the investigator under section 183(1)(b), gives any
explanation or further particulars which are false or
misleading in a material particular;

(i) in purportedly answering any question raised by the
investigator under section 183(1)(c), says anything which is
false or misleading in a material particular; or
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(iv) in purportedly responding (o any writlen question rijsed by
the investigator under section 183(1)(d/), stules anything
which is false or misleading in a material particulur; wnd

(b) "who knows that, or is reckless us to whether, the record or
document, the explanation or further particilars, the thing or
the statement (as the case may be) is false or misleading in
material particular,

commits an offence and is liable——
(i) on conviction on indictment to a fine of F1,000,000 and 0,
imprisonment for 2 years; or
(i) on summary conviction to a fine at level 6 and to imprisonment
for 6 months.
(3) A person who—
(@) with intent to defraud— :
(1) fails to do anything as described in subsection (1)(a), (hy,

L @©,@), @ or (1,

(i) in purportedly complying with requirement imposed by
the investigator under section  183(1)(a), produces any
record or document which is false or misleading in .
material particular;

(ii) in purportedly complying with requirement impose by
the investigator under section L83(1)(h),  gives
explanation or Further particulars which are fylse
misleading in a material particular;

(iv) in burportedly answering any question raised by the

* investigator under section 183(1)(c), says anything which ix
false or misleading in a materia] particular; or

(v} in purportedly responding to any written question vaised by
the investigator under section 183(1)(d), states anything
which is false oy misleading in a material particular: or

(b) being an officer or employee of a corporation, with intent |
defraud causes or allows the corporation to—
() fail to do anything as described in subsection (1)(x), (hy, (¢,
@), (e) or (f);

- (i) in purportedly complying with 4 requirement. imposel by
the investigator under section 183(1)(a), produce any recor|
or document which ig false or misleading in .z materjaf
particular; -

(iif) in- purportedly complying with requiremen

‘ the -Investigator under section I83(1)(0h),
explanation or further particulars which aye
misleading in a materig) particular;

Bty
oy

(3

imposed by
give any
lalse or
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(iv) m purportedly answering any question raised by the
investigator under section 183(1)(¢), say anything which is
false or misleading in a materjal particular; or

(v) in purportedly responding to any writlen question raised by
the investigator under section 183(1)(d), stale anything
which is false or misleading in a material particulay,

commits an offence and is liable—
(i) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 7 years; or
(ii) on summary conviction to a fine at level 6 and lo imprisonment
for 6 months.

(4) A person is not excused [rom complying with a requirement imposed
on the person by an investigator under section 183 only on the ground that to
do so might tend to incriminate the person.

(5) Where any person is convicted by a court on a prosecution instituled
as a result of an investigation under section 182, the court may order him to
pay to the Commission the whole or a part of the costs and expenses of the
investigation and the Commission may recover the whole or the part (as the
case may be) of the costs and expenses as a civil debt due to it

(6) Where the Commission receives an amount under an order made
under subsection (5) in respect of any of the costs and expenses of an
investigation, and all or any of the costs and expenses have been paid out of
moneys provided by the Legislative Council, the Commission shall pay to the
Financial Secretary the amount received under the order to the extent that it
has already been paid out of moneys provided by the Legislative Council.

Division 4—Miscellaneous

185. Application to Court of First Instance
relating to non-compliance with
requirements under section
179, 180, 181 or 183

(1) If a person fails to do anything upon being required to do so by an
authorized person under section 179, 180 or 181, or to do anything upon being
required to do so by an investigator under section 183(1), (2) or (3), the

_authorized person or the investigator (as the case may be) may, by originating

summons or originating motion, make an application to the Court of First
Instance in respect of the failure, and the Court may inquire into the case
and-—
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(&) if the Court is satisfied that there is no reasonable excuse for (he
person not to comply with the requirement, order (he person (v
comply with the requirement within the period specificd by the
Court; and

(6) if the Court is satisfied (hat the failure was without reasonable
excuse, punish.the person, and any other person knowingly
involved in the failure, in the same manner as il he and, where
applicable, that other person had been guilty of conlempl of
court.

(2) An originating summons under subsection (1) shall be in Form Nao.
10 in Appendix A to the Rules of the High Court (Cap. 4 sub. feg.).

(3) Notwithstanding anything in this section and any other provisions of
this Ordinance— ‘

(@) no proceedings may be instituted against any person lor (he
purposes of subsection (1)(b) in respect of any conduct if--

(i) criminal proceedings have previously been instity(ed dgains
the person under section 179, 180, 181 or 184 in respect of
the same conduct; and

(i) (A) those criminal proceedings remain pendin g or
(B) by reason of the previous institution of (hoge criminal

proceedings, no criminal proceedings may apuain bhe
lawfully instituted against that person under such
section in respect of the same conduct;

(b) no criminal proceedings may be instifuted against any person
under section 179, 180, 181 or |84 in respect of any conduct if

(i) proceedings have previously been instituted against the
person for the purposes of subsection (1)(h) in respect of the
same conduct; and

(i) (A) those proceedings remain pendin g or
(B) by reason of the previous institution of (hose

proceedings, no proceedings may again be lawlully
instituted against that person for the purposes ol such
subsection in respect of the sume conduct.

186. Assistance to regulators outside
Hong Kong

(1) Where the Commission receives, from an authority or regulutory
organization outside Hong Kong which in the opinion of the Commission
satisfies the requirements referred to in subsection (5)(a) and (h),
assistance to investigate whether g person specified by the

regulatory organization has contravened or is contravening leg
requirements which—

d request for
authority or
al or regulatory
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(a) the authority or regulatory organization enforces or a dministers;
and
(0) relate to such transactions reparding any securities, fulures
contract, leveraged [foreign exchange contract, collective
investment scheme or other similar transactions as arc regulated
by the authority or regulatory organization,
the Commission may, where it is of the opinion that the condition specified in
subsep@lon (3) is satisfied, provide the assistance to investigatc the malter by
exercising any of its powers under sections 179, 181, 182 and 183.

(2) Where the Comumission receives, from a companies inspeclos outside
Hong Kong who in the opinion of the Commission satisfies the requirements
referred to in subsection (5)(a) and (b), a request for assistance to investigale
whether a person specified by the companies inspector has contravened or is
contravening legal or regulatory requirements which relate to transactions -
regarding any securities, futures contract, leveraged foreign exchange contract,
collective investment scheme or other similar transactions, the Commission
may, where it is of the opinion that the condition specified in subsection.(3) is
satisfied, provide the assistance to investigate the matter by exercising any of

© its powers under sections 179, 181, 182 and 183,

(3) The condition referred to in subsections (1) and (2) is that-—

(a) it is desirable or expedient that the assistance requested under
subsection (1) or (2) (as the case may be) should be provided in
the interest of the investing public or in the public inleres(; or

(b) the assistance will enable or assist the recipient of the assistance
to perform its or his functions and it is not contrary to the
interest of the investing public or to the public interest that the
assistance should be provided.

(4) In deciding whether the condition specified in subsection (3) is
satisfied in a particular case, the Commission shall take into account—

(@) where the recipient of the assistance is an authorily or regulatory
organization referred to in subsection (1), whether the authority
or regulatory organization will—

() pay to the Commission any of the costs and expenses
incurred in providing the assistance; and

(i) be able and willing to provide reciprocal assislance within
its jurisdiction in response to a comparable rcquest lor
assistance from Hong Kong; or

(b) where the recipient of the assistance is a companices inspector
referred to in subsection (2), whether—

(i) the companies inspector will pay to the Comumission any of
the costs and expenses incurred in providing the assistance;
and
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(i) under the luws of the country or territory in which the
companies inspector is appointed, reciprocal assistance will
be provided in response to a comparable request [or
assistance from Hong Kong,

(5) Where the Commission is satisfied, for the purposes of subsection (1 )
or (2), that an authority, regulatory organization or companies inspector
outside Hong Kong— ‘

(@) performs any function similar to a function of the Commission
or the Registrar of Companies, or regulates, superviscs or
investigates banking, insurance or other financial services or (he
affairs of corporations; and

(b) is subject to adequate secrecy provisions, :

the Commission shall as soon as reasonably practicable thereafter cuuse (he
name of the authority, regulatory organization or compahnies inspector (as the
case may be) to be published in the Gazette.

(6) If a person is required—

(@) to provide or make an explanation or statement as required by
an authorized person within the meaning of section 179
exercising pursuant to subsection (1) or (2) a power under
section 179; or

(b) to give an explanation or further particulars as required by, orto
give an answer to any question as raised by, an invesligator
exercising pursuant to subsection (1) or (2) a power under

_ section 183,
and the explanation or statement, the explanation or further particulars, or the
answer (as the case may be) might tend to incriminate him and he so claims
before providing or making the explanation or statement, giving (he
explanation or further particulars, or giving the answer (as the case may be),
then, without limiting the provisions of section 187, the authorized person or
investigator (as the case may be) shall not provide evidence of the requirement
and the explanation or statement, the explanation or further particulars, or (he
question and answer (as the case may be) to an a uthority, regul
organization or companies inspector outside Mong Kong for use in criminal
proceedings against him in the Jurisdiction of the authority, regulatory
organization or companies inspector (as the case may be).

(7) Where the Commission recejves from
organization or companies inspector outside [ ong
respect of any of the costs and expenses incurred in
this section, and all or any of the costs
moneys provided by the Legislative Council, the Commission shall pay (o the
Financial Secretary the amount recejved to the extent that it hasg already been
paid out of moneys provided by the Legislative Council.

atory

an authority, regulatory
Kong an dmount paid in
providing assistance under
and expenses have been paid oul of
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- (8) Any matter published under subsection (5) is nol subsidiary
legisiation.

(9) In this section, “companies inspector” (A FHHE H), in relation to o
place outside Hong Kong, means a person whose functions under the laws of
that place include the investigation of the affairs of a corporation carrying on
business in that place.

187. Use of incriminating evidence in proceedings

(1) Where— ,
(@) an authorized person within the meaning of section 179 requires
a person to provide or make an explanation or stalement under
that section; or
(b) an investigator requires a person to give an cxplanation or
further particulars or to give an answer to any queslion under
section 183,
the authorized person or the investigator (as the case may be) shall ensure thal
the person has first been informed of reminded (as the case may be) of the
limitations imposed by subsection (2) on the admissibilily in evidence of the
requirement and of the explanation or statement, the explanation or further
particulars, or the question and answer (as the case may be).
(2) Notwithstanding any other provisions of this Ordinance, where—
(a) an authorized person within the meaning of section [79 requires
a person to provide or make an explanation or stalement under
that section; or
(b) an investigator requires a person to give an explanation or
further particulars or to give an answer to any question under
section 183,
and the explanation or statement, the explanation or further particulars, or the
answer (as the case may be) might tend to incriminate the person and the
person so claims before providing or making the explanalion or statement,
giving the explanation or further particulars, or giving the answer (as the case

. may be), then the requirement as well as the explanation or statement, the

explanation or further particulars, or the question and answer (as the case may
be) shall not be admissible in evidence against the person in criminal
proceedings in a court of law other than those in which the person is charged
with an offence under section 179(13), (14) or (15) or 184, or under section
219(2)(a), 253(2)(a) or 254(6)(a) or (b), or under Part V of the Crimes
Ordinance (Cap. 200), or for perjury, in respect of the explanation or
statement, the explanation or further particulars, or the answer (as the case
may be).
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188. Lien claimed on records or decuments

Where the person in possession of any record or document required to be
produced under this Part claims a lien on the record or document—
(a) the requirement to produce the record or document shall not be
- affected by the lien; '
() no fees shall be payable for or in respect of the production; and
(¢) the production shall be without prejudice to the lien.

189. Production of information in
information systems, etc.

Where any information or matter contained in any record or document
required to be produced under this Part is recorded otherwise than in a legible
form, any power conferred by this Part to require the production of the record
or document includes the power to require the production of a reproduction of
the recording of the information or matter or of the relevant part of it—

(@) where the recording enables the information or matter to be
reproduced in a legible form, in a legible form; and

(b) where the information or matter is recorded in an information
system, in a form which enables the information or matter to be
reproduced in a legible form. :

190." Inspection of records or documents seized, etc.

Where an authorized person within the meaning of section 179, 180 or 181
or an investigator has taken possession of any record or document under this
Part, the authorizéd person or the investigator (as the case may be) shall,
subject to any reasonable conditions he imposes as to security or otherwise,
permit a person who would be entitled to inspect the record or document had
he not taken possession of it under this Part, to inspect it and to make copies
or otherwise record details of it at all reasonable times.

191. Magistrate’s warrants

(1) If a magistrate is satisfied on information on oath laid by—
(@) an employee of the Commission or, where the exercise of powers
under section 180 is concerned, of the relevant authority within
the meaning of that section; or .
(b) an authorized person within the meaning of section 179 or 180,
or an investigator,



EsNnE %ﬁ&%ﬁ%%—ﬁ%Wﬂﬁ" o

@E%mﬁmﬁﬁ’%Mﬁﬁ@ﬂ&ﬁﬁ&%ﬁ%ﬁ%%mﬁﬁm»ﬁﬁﬁ%ﬂ%ﬁ
S SRR B S RAR T A I T ESR S A » A RHETREFS  REEHAR
ELERPWARSBPATZFLOMHENRMAA—
() 7EEBFEAS B 7 B BEREABRET » HLE > TEITE
AR . ' '
(i) 123« HPABEEHEABIRTOBANAE GEE AMERRES
BE SR AT W T AR S o
(2) 1RIES (1) HE TS R A TR AR BHRMA » T—
(a) ERSEEFAIEYMEF AT A SERHMEREREERGEE
SRS AMEN A TRENA » THBIAFEFTTMTE
T B AR R AR TR A B BT B SR A M AR AR RS » DABEER 5
(b) #IFEFSEHBERABFERHA :
(i) §94B32 (o) BRESR A B (F (T AR BB BERRBR AT 5
(i) MIE ~ 4V R LA EL A 77 2B SO 0 4 A R T S e A RE TR R LAt
o MBI F R TESSERESE BB OATE
BE BRI
(©) BRATATHE (@) B SRR iy AR R BT SR T A b A 78 00 B2 W LA
%%>Uﬁﬁﬁ%ﬁﬁﬁiﬁ&%t?§?ﬁo ,

() ABIBAMEREE A AT AR SO RTE B A o B AEEHAY 6 (B A T LMRE - d0aX
408 g B T B R R R AR R AR IIRE » RTTREAZEE
FEREE , QI A ZSEEE AN B TR E TR NBRNMN -

4 FUEAT AR A 35 7 (E T ARER SRS » IR AR BN 7E A 3R DI B FT AT O S8
@Wﬁm%%%ﬁ&ﬁ’%ﬂ&ﬂma%%ﬁﬁiw&ﬁwﬁﬁ@@%ﬁﬁﬁﬁ%ﬁ
ﬁﬁXW%A,E&ﬁ%ﬂﬁﬁ%@a%ﬁﬁﬁiw:&%%%ﬁﬁﬁi#ﬁmﬁu
HAbF R IR E R AATET o '

25 M LB U A FHEH AT R E R RRRN BRI =

.CAP. 571  Sec.  sand Futures Ordinance—~Part VIIT

that there are reasonable grounds to suspect that there is, or is likely to be, on
premises specified in the information any record or document which may be
required to be produced under this Part, the magistrate may issue a warrant
authorizing a person specified in the warrant, a police officer, and such other
persons as may be necessary to assist in the execution of the warrant to—

" (i) enter the premises so specified, if necessary by force, at any time
witihin the period of 7 days beginning on the date of the warrant;
an :

(ii) search for, seize and remove any record or document which the
person specified in the warrant or police officer has reasonable
cause to believe may be required to be produced under this Part.

(2) A person specified in, or a police officer or any other person
authorized by, a warrant issued under subsection (1) may—

(a) require any person on the premises specified in the warrant
whom he has reasonable cause to believe to be employed in
connection with a business which is, or which has been,
conducted on the premises to produce for examination any
record or document which is in the possession of the person and
which he has reasonable cause to believe may be required to be
produced under this Part;

(b) prohibit any person found on the premises specified in the
warrant from-—

(i) removing from the premises any record or document
required to be produced under paragraph (a);

(i) erasing, adding to or otherwise altering an entry or other
particulars contained in, or otherwise interfering in any
manner with, or causing or permitting any other person to
interfere with, the record or document;

(¢) take, in relation to any record or document required to be

- produced under paragraph (a), any other step-which may appear
necessary for preserving it and preventing interference with it.

(3) Any record or document removed under this section may be retained
for any period not exceeding 6 months beginning on the day of its removal or,
where the record or document is or may be required for criminal proceedings
or for any proceedings under this Ordinance, for such longer period as may be
necessary for the purposes of those proceedings.

(4) Where a person removes any record or document under this section,
he shall as soon as reasonably practicable thereafter give a receipt for it, and he
may permit any person who would be entitled to inspect it but for the removal
to inspect the record or document and to make copies or otherwise record
details of it at all reasonable times.
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(5) Section 102 of the Criminal Procedure Ordinance (Cap. 221) applies
to-any property which has by virtue of this section come into the possession of
the Commission or, where the exercise of powers under section 180 1is
concerned, of the relevant authority within the meaning of that section, as it
applies to property which has come into the possession of the police.

(6) A person commits an offence if he— - '

" (g) without reasonable excuse, fails to comply with a requirement or

prohibition under subsection (2); or

(b) obstructs a person exercising a power conferred by subsection
). ‘ '

(7) A person who commits an offence under subsection (6) is liable—

(a) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 2 years; or .

(b) on summary conviction to a fine at level 6 and to imprisonment
for 6 months. '

192. Destruction of documents, etc. ‘

(1) A person commits an offence if he destroys, falsifies, conceals or
otherwise disposes of, or causes or permits the destruction, falsification,
concealment or disposal of, any record or document required to be produced
under this Part, with intent to conceal, from the person by whom the
requirement to produce was imposed, facts or matters capable of being
disclosed by the record or document.

(2) A person who commits an offence under subsection (1) is liable—
(a) on conviction on indictment to a fine of $1,000,000 and to
imprisonment for 2 years; or
(b) on summary conviction to a fine at level 6 and to imprisonment
for 6 months.

PART IX

DISCIPLINE, ETC.
Division 1-—Interpretation

193. Interpretation of Part IX

(1) In this Part, unless the context otherwise requires—
“misconduct” (X &174) means— '
(@) a contravention of any of the relevant provisions;
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(b) a contravention of any of the terms and conditions of any licence
: or registration under this Ordinance;
~(¢) a contravention of any other condition imposed under or
pursuant to any provision of this Ordinance, or of any condition
- attached or amended under section 71C(2)(b)- or (9) or 71E(3) of
the Banking Ordinance (Cap. 155); or
(d) an act or omission relating to the carrying on of any regulated
activity for which a person is licensed or registered which, in the
" opinion of the Commission, is or is likely to be prejudicial to the
interest of the investing public or to the public interest, '
and “guilty of misconduct” (JL&E174) shall be construed accordingly;
“register of companies” (2 # &% M) means the register within the meaning of
section 291 of the Companies Ordinance (Cap. 32) or a register of oversea
companies kept under section 333 of that Ordinance.
(2) In this Part, where an intermediary is, or was at any time, guilty of

- misconduct within the meaning of* paragraph (a), (b), (c) or (d) of the

definition of “misconduct” in subsection (1) as a result of the commission of
any conduct occurring with the consent or connivance of, or attributable to
any neglect on the part of—
(a) in the case of a licensed corporation, another person as—
© (i) a responsible officer of the licensed corporation; or
(i) a person involved in the management of the business of the
licensed corporation; or
(b) -in the case of a registered institution, another person as—
(i) an executive officer of the registered institution; or
(i) a person involved in the management of the business
constituting any regulated. activity for which the registered
institution is or was (as the case may be) registered,
the conduct shall also be regarded as misconduct on the part of that other
person, and “guilty of misconduct” shall also be construed-accordingly.

(3) For the purposes of paragraph (d) of the definition of “misconduct”
in subsection (1), the Commission shall not form any opinion that any act or
omission is or s likely to be prejudicial to the interest of the investing public or
to the public interest, unless it has had regard to such of the provisions set out
in any code of conduct published under section 169 or any code or guideline

‘published under section 399 as are in force at the time of occurrence of, and

applicable in relation to, the act or omission.
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Division 2—Discipline, etc.
!
194, Disciplinary action in respect of licensed
persons, etc.

(1) Subject to section 198, where—

(@) a regulated person is, or was at any time, guilty of misconduct;

or

(b) the Commission is of the opinion that a regulated person is not

a fit and proper person to be or to remain the same type of

regulated person,

the Commission may exercise such of the following powers as it considers

appropriate in the circumstances of the case—

(i) where the regulated person is a licensed person—

(A) revoke his licence, whether in relation to all or any, or any
part of all or any, of the regulated activities for which he is
licensed; or .

(B) suspend his licence, whether in relation to all or any, or any
part of all or any, of the regulated activities for which he is
licensed for such period or until the occurrence of such
event as the Commission may specify;

(ii) where the regulated person is a responsible officer of a licensed

corporation— :

(A) revoke the approval granted under section 126(1) in respect
of him as such a responsible officer; or

(B) suspend such approval for such period or until the
occurrence of such event as the Commission may specify;

(ii) publicly or privately reprimand the regulated person;

(iv) prohibit the regulated person from doing all or any of the
following in relation to such regulated activity or regulated
activities, and for such period or until the occurrence of such
event, as the Commission may specify—

(A) applying to be licensed or registered;

(B) applying to be approved under section 126(1) as a
responsible officer of a licensed corporation;

(C) applying to be given consent to act or continue to act as an
executive officer of a registered institution under section
71C of the Banking Ordinance (Cap. 155);

(D) seeking through a registered institution to have his name
entered in the register maintained by the Monetary
Authority under section 20 of the Banking Ordinance (Cap.
155) as that of a person engaged by the registered institution
in respect of a regulated activity.
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(2) Subject to sections 198 and 199, where—
(a) a regulated person is, or was at any time, guilty of misconduct;
or
(b) the Commission is of the opinion that a regulated person is not
a fit and proper person to be or to remain the same type of
regulated person,
the Commission may, separately or in addition to any power exercisable under

subsection (1), order the regulated person to pay a pecuniary penalty not

exceeding the amount which is the greater of—
(i) '$10,000,000; or
(i) 3 times the amount of the profit gained or loss avoided by the
. regulated person as a result of his misconduct, or of his other
conduct which leads the Commission.to form the opinion (as the
case may be).

(3) The Commission, in determining whether a regulated person is a fit
and proper person within the meaning of subsection (1)(0) or (2)(4), may,
among other matters (including those specified in section 129), take into
account such present or past conduct of the regulated person as it considers
appropriate in the circumstances of the case.

(4) A regulated person ordered to pay a pecuniary penalty under
subsection (2) shall pay the penalty to the Commission within 30 days, or such
further period as the Commission may specify by notice under section 198(3),
after the order has taken effect as a specified decision under section 232,

(5) The Court of First Instance may, on an application of the
Commission made in the manner prescribed by rules made under section 397
for the purposes of this subsection, register an order made under subsection (2)
in the Court of First Instance and the order shall, on registration, be regarded
for all purposes as an order of the Court of First Instance made within the civil
jurisdiction of the Court of First Instance for the payment of money.

(6) Any pecuniary penalty paid to or recovered by the Commission
pursuant to an order made under subsection (2) shall be paid by the
Commission into the general revenue.

(7) In this section—
“regnlated person” (F#E A-) means a person who is or at the relevant time

was any of the following types of person—

(a) a licensed person;

(b) a responsible officer of a licensed corporation; or

(c) a person involved in the management of the business of a
licensed corporation

“relevant time” (HBA## M), in relation to a person, means—

(a) where subsection (1)(a) or (2)(a) applies, the time when the

person is, or was, guilty of misconduct; or
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(b) where subsection (1)(b) or (2)(b) applies, the time of occurrence
of any matter which, whether with any other matter or not, leads
the Comrmission to form the opinion that the person is not a fit
and proper person within the meaning of such subsection.

195. Other circumstances for disciplinary actions in
respect of licensed persons, etc.

(1) Subject to section 198, the Commission may revoke a licensed
person’s licence, whether in relation to all or any, or any part of all or any, of
the regulated activities for which he is licensed, or suspend a licensed person’s
licence, whether in relation to all or any, or any part of all or any, of the
regulated activities for which he is licensed for such period or until the
occurrence of such event as the Commission may specify, if—

(@) where the licensed person is an individual—

(i) the licensed person enters into a voluntary arrangement

with creditors, or has a bankruptcy order made against him,
. under the Bankruptcy Ordinance (Cap. 6);

(ii) the licensed person fails to satisfy a levy of execution,

(iii) the licensed person has been found by a court to be
mentally incapacitated, or is detained in a mental hospital,
under the Mental Health Ordinance (Cap. 136), which in
the opinion of the Commission impugns the fitness and
properness of the licensed person to remain licensed; or

(iv) the licensed person is convicted of an offence (other than an
offence under any of the relevant provisions) in Hong Kong
or elsewhere, which in the opinion of the Commission
impugns the fitness and properness of the licensed person to
remain licensed;

(b) where the licensed person is a corporation—

(i) a receiver or manager of the property or business of the
licensed person is appointed;

(ii) the licensed persomn fails to satisfy a levy of execution;

(iii) the licensed person enters into a compromise or scheme of
arrangement with its creditors;

(iv) the licensed person goes into liguidation or is ordered to be
wound up;

(v) the licensed person is convicted of an offence (other than an
offence under any of the relevant provisions) in Hong Kong
or elsewhere, which in the opinion of the Commission
impugns the fitness and properness of the licensed person to
remain licensed;
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(vi) any of the. directors of the licensed person has been found
by a court to be mentally incapacitated, or is detained in a
mental hospital, under the Mental Health Ordinance (Cap.
136), which in the opinion of the Commission impugns the
fitness and properness of the licensed person to remain
) licensed; or :
“(vii) any of the directors of the licensed person is convicted of an
_offence (other than an offence under any of the relevant
provisions) in Hong Kong or elsewhere, which in the
opinion of the Commission impugns the fitness and
.properness of the licensed person to remain licensed;
(¢) the licensed person does not carry on the regulated activity or
regulated activities, or the part of regulated activity or regulated
activities, to which the revocation or suspension (as the case may
be) relates; or
* (d) .the licensed person requests the Commission to so revoke or
_ suspend the licence.

(2) Subject to section 198, but without limiting the generality of
subsection (1), the Commission may revoke a licensed person’s licence in
relation to Type 7 regulated activity or any part thereof if—

" (a) the Commission has required under section 118(1)(c) that the
. licensed person should apply for an authorization under section
95(2) for that regulated activity; and
. () " (i) the licensed person has failed to make an application for the
authorization under section 95(2) in accordance with the
- requirement, or has otherwise informed the Commission
that he proposes not to make an application for the
authorization under section 95(2); or
(ii) the licensed person has made an application for the
authorization under section 95(2), but the application is not
granted.

(3) A licence shall be deemed to be revoked if—

(@) where the licensed person is an individual, the licensed person
dies; or

(b) where the licensed person is a corporation, the licensed person is
wound up, struck off the register of companies or is otherwise
dissolved. :

(4) Subject to subsection (5), a licence shall be deemed to be suspended

(a) the licensed person fails to make full payment of any annual fee
payable by him under section 138, or any additional sum
payable by him under that section as a result of any default in
making full payment of any annual fee payable by him under
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that section, within 3 months after. the due date for payment of
the annual fee under that section; or . :

(b) the licensed person fails to submit an annual return required to
be submitted by him under section 138 within 3 months after the
due date for submission of the annual return under that section,

and, subject to subsection (6), the suspension shall remain in force until such
time as the Commission considers it appropriate that the licence should no
longer be suspended and informs the licensed person. to that effect by notice in
writing.

(5) A licence shall not be regarded as suspended under subsection (4)
unless and until—

(@) in thé case of a suspension under subsection (4)(a) by reference
to any failure to make full payment of any annual fee or
additional sum, the Commission has, by notice in writing given
not less than 10 business days before the suspension is to take
effect, informed the licensed person of the requirement to make
full payment of the annual fee or additional sum (as the case
may be), and of the consequence of.the failure to comply with
the requirement under this section; or

(b) in the case of a suspension under subsection (4)(b) by reference
to any failure to submit an annual .return, the Commission has,
by notice in writing given not less than 10 business days before
the suspension is to take effect, informed the licensed person of
the requirement to submit the annual return, and of the
consequence of the failure to comply with the requirement under
this section.

(6) Where a-licence is suspended under subsection (4) and the event
described in subsection (4)(a) or (b) (as the case may be) has not been remedied
within 30 days after the day on which the suspension becomes effective under
subsection (4), or such further period as the Commission may specify by notice
in writing to the licensed person, the licence shall be deemed to be revoked.

(7) Subject to section 198, where a person who is a responsible officer of
a licensed corporation is convicted of an offence (other than an offence under
any of the relevant provisions) in Hong Kong or elsewhere, which in the
opinion of the Commission impugns the fitness and properness of the person
to remain such a responsible officer, the Commission may—

(@) revoke the approval granted under section 126(1) in respect of
the person as such a responsible officer; or

(b) suspend such approval for such period or until the occurrence of
such event as the Commission may specify.

—_
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196. Disciplinary action in respect of registered
institutions, etc.

(1) Subject to section 198, where—

(@) a regulated person is, or was at any time, guilty of misconduct;
or

(b) the Commission is of the opinion that a regulated person is not
a fit and proper person to be or to remain the same type of
regulated person,

the Commission may exercise such of the following powers as it considers
appropriate in the circumstances of the case—
(i) where the regulated person is a registered institution—

(A) revoke its registration, whether in relation to all or any, or
any part of all or any, of the regulated activities for which it
is registered; or

(B) suspend its registration, Whether in relation to all or any, or
any part of all or any, of the regulated activities for which it
is registered for such period or until the occurrence of such
event as the Commission may specify;

" (ii) publicly or privately reprimand the regulated.person;

(iii) prohibit the regulated person from doing all or any of the
following in relation to such regulated activity or regulated
activities, and for such period or until the occurrence of such
event, as the Commission may specify—

(A) applying to be licensed or registered;

(B) applying. to be approved under section 126(1) as a
responsible officer of a licensed corporation;

(C) applying to be given consent to act or continue to act as an
executive officer of a registered institution under section
“71C of the Banking Ordinance (Cap. 155);

(D) seeking through a registered institution to have his name
entered in the register maintained by the Monetary
Authority under section 20 of the Banking Ordinance (Cap.
155) as that of a person engaged by the registered institution
in respect of a regulated activity.

(2) Subject to sections 198 and 199, where—

(a) a regulated person is, or was at any time, guilty of misconduct;
or

(b) the Commission is of the opinion that a regulated person 1s not
a fit and proper person to be or to remain the same type of
regulated person,
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the Commission may, separately or in addition to any power exercisable under
subsection (1), order the regulated person to pay a pecuniary penalty not
exceeding the amount which is the greater of—

@) $10,000,000; or :

(i) 3 times the amount of the profit gained or loss avoided by the
regulated person as a result of his misconduct, or of his other
conduct which leads the Commission to form the opinion (as the

- case may be).

(3) The Commission, in determining whether a regulated person is a fit
and proper person within the meaning of subsection (1)(b) or (2)(b), may,
among other matters (including those specified in section 129), take into
account such present or past conduct of the regulated person as it considers
appropriate in the circumstances of the case.

(4) A regulated person ordered to pay a pecuniary penalty under
subsection (2) shall pay the penalty to the Commission within 30 days, or such
further period as the Commission may specify by notice under section 198(3),
after the order has taken effect as a specified decision under section 232.

(5) The Court of First Instance may, on an application of the
Commission made in the manner prescribed by rules made under section 397
for the purposes of this subsection, register an order made under subsection (2)
in the Court of First Instance and the order shall, on registration, be regarded
for all purposes as an order of the Court of First Instance made within the civil
jurisdiction of the Court of First Instance for the payment of money.

(6) Any pecuniary penalty paid to or recovered by the Commission
pursuant to an.order made under subsection (2) shall be paid by the
Commission into the general revenue.

(7) Without prejudice to the exercise by the Monetary Authority of any
powers under the Banking Ordinance (Cap. 155), the Commission may make
such recommendations to the Monetary Authority in respect of the exercise by
the Monetary Authority of any of his powers under sections 58A(1) and
71C(4) of that Ordinance as the Commission considers appropriate.

(8) In this section—

“regulated person” (%# % A=) means a person who is or at the relevant time
was any of the following types of person—

(@) a registered institution,

(b) an executive officer of a registered institution;

{(¢) a person involved in the management of the business
constituting any regulated activity for which a registered
institution is or was (as the case may be) registered; or

(d) an individual whose name is or was (as the case may be) entered

in the register maintained by the Monetary Authority under
section 20 of the Banking Ordinance (Cap. 155) as that of a
person engaged by a registered institution in respect of a
regulated activity;
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“relevant time” ( B®FH), in relation to a person, means—
(a) where subsection (1)) or (2)(a) applies, the time when the
. person is, or was, guilty of misconduct; or
(b) where subsection (1)(b) or (2)(b) applies, the time of occurrence
of any matter which, whether with any other matter or not, leads
* the Commission to form the opinion that the person is not a fit
and proper person within the meaning of such subsection.

197. Other circumstances for disciplinary action in
respect of registered institutions, etc.

(1) Subject to section 198, the Commission may revoke a registered
institution’s registration, whether in relation to all or any, or any part of all or
any, of the regulated activities for which it is registered, or suspend a registered
institution’s registration, whether in relation to all or any, or any part of all or
any, of the regulated activities for which it is registered for such period or until
the occurrence of such event as the Commission may specify—

(@) if— '

‘ (i) a receiver or manager of the property or business of the

registered institution is appointed;

(i) the registered institution fails to satisfy a levy of execution;

(i) the registered institution enters into a compromise or

~ scheme of arrangement with its creditors;

(iv) the registered institution goes into liquidation or is ordered
to be wound up;

(v) the registered institution is convicted of an offence (other
than an offence under any of the relevant provisions) in
Hong Kong or elsewhere, which in the opinion of the
Commission impugns the fitness and properness of the
registered institution to remain registered;

(b) if the registered institution does not carry on the regulated
activity or regulated activities, or the part of regulated activity or
regulated activities, to which the revocation or suspension (as the
case may be) relates; or

(¢) if the registered institution requests the Commission to so revoke
or suspend the registration.

(2) Subject to section 198, but without limiting the generality of
subsection (1), the Commission may revoke a registered institution’s
registration in relation to Type 7 regulated activity or any part thereof if—

(a) the Commission has required under section 119(8)(b) that the
* registered institution should apply for an authorization under
section 95(2) for that regulated activity; and
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(b) (i) the registered institution has failed to make an application
for the authorization under section 95(2) in accordance with
the requirement, or has otherwise informed the Commission
that it proposes not to make an application for the
authorization under section 95(2); or

(i) the registered institution has made an application for the
authorization under section 95(2), but the application is not
- granted.

(3) The registration of a registered institution shall be deemed to be
revoked if—

{a) the registered institution ceases to be an authorized financial

institution; or ,

(b) the registered institution is wound up, struck off the register of

companies or is otherwise dissolved.
_ (4) Subject to subsection (5), the registration of a registered institution
shall be deemed to be suspended if the registered institution fails to make full
payment of any annual fee payable by it under section 138, or any additional
sum payable by it under that section as a result of any default in making full
payment of any annual fee payable by it under that section, within 3 months
after the due date for payment of the annual fee under that section, and,
subject to subsection (6), the suspension shall remain in force until such time as
the Commission considers it appropriate that the registration should no longer
be suspended and informs the registered institution to that effect by notice in
writing. :

(5) Any registration shall not be regarded as suspended under subsection
(4) by reference to any failure to make full payment of any annual fee or
additional sum, unless and until the Commission has, by notice in writing
given not less than 10 business days before the suspension is to take effect,
informed the registered institution of the requirement to make full payment of
the annual fee or additional sum (as the case may be), and of the consequence
of the failure to comply with the requirement under this section.

(6) Where any registration is suspended under subsection (4) and the
failure to make full payment of the annual fee or additional sum described in
that subsection has not been remedied within 30 days after the day on which
the suspension becomes effective under that subsection, or such further period
as the Commission may specify by notice in writing to the registered
institution, the registration shall be deemed to be revoked.
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Division 3——Miscellaneous

198. Procedural requirements in respect of exercise
of powers under Part IX

(1) The Commission shall not exercise any power under section 194(1) or
(2), 195(1)(@), (B) or (), (2) or (7), 196(1) or (2) or 197(1)(a) or (b) or (2)
without first giving thie person in respect of whom the power is to be exercised
a reasonable opportunity of being heard. .

(2) The Commission shall not exercise any power under section 196(1) or
(2) or 197(1) or (2) unless it has first consulted the Monetary Authority.

(3) Where the Commission decides to exercise any power under section
194(1) or (2), 195(1), (2) or (7), 196(1) or (2) or 197(1) or (2), the Commission
shall inform the person in respect of whom the power is exercised of its
decision to do so by notice in writing, and the notice shall include—

(a) a statement of the reasons for which the decision is made;

(b) the time at which the decision is to take effect;

(¢) inso far as applicable, the duration and terms of any revocation,
suspension or prohibition to be imposed under the decision;

(d) .in so‘far as applicable, the terms in which the person is to be
reprimanded under the decision; and

(e) in so far as applicable, the amount of any pecuniary penalty to
be imposed under the decision and the period (being specified as
a period after the decision has taken effect as a specified decision
under section 232) within which it is required to be paid.

199. Guidelines for performance of functions
under section 194(2) or 196(2)

(1) The Commission shall-not perform any of its functions under section
194(2) or 196(2) unless—

(a) it has published, in the Gazette and in any other manner it
considers appropriate, guidelines to indicate the manner in
which it proposes to perform such functions; and

(b) in performing such functions, it has had regard to the guidelines
so published.

(2) Without- prejudice to the inclusion of any other factors that the
Commission may consider relevant, guidelines published under subsection (1)
shall include the following as factors that the Commission shall take into
account in performing any of its functions under section 194(2) or 196(2)—

(a) whether the conduct of the regulated person in question was
intentional, reckless or negligent;
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(b) whether the conduct damaged the integrity of the securities and
futures market; : ' S
" (¢) whether the conduct caused loss' to, or imposed costs on, any
other person; and ‘
(d) whether the conduct resulted in a benefit to the regulated person
or any other person, .
(3) Guidelines published under subsection (1) are not subsidiary

legislation.

200. - Effect of suspension under Part X

(1) If a licence of a person is suspended under section 194 or 195 in
relation to all or any, or any part of all or any, of the regulated activities for
which the person is licensed, then, without prejudice to any provision of this
Ordinance which has application in relation to the suspension, the person
shall, during the period of the suspension— :

(@) continue to be regarded for the purposes of the provisions of this
Ordinance, but not section 114, to be licensed for the regulated
activity or regulated activities, or the part of regulated activity or
regulated activities, to which the suspension relates; and

(b) without limiting the generality of paragraph (a), continue to be
required to comply with such provisions of this Ordinance
relating to a licensed person as would apply to the person were

- the licence not so suspended.

(2) If an approval of a person as a responsible officer of a licensed
corporation is suspended under section 194 or 195, then, without prejudice to
any provision of this Ordinance which has application in relation to the
suspension, the person shall, during the period of the suspension—

(a) continue to be regarded for the purposes of the provisions of this
Ordinance, but not sections 118 and 125, to be such a
responsible officer; and

(b) without limiting the generality of paragraph (a), continue to be
required to comply with such provisions of this Ordinance
relating to a responsible officer as would apply to the person
were the approval not so suspended.

(3) If any registration of a person is suspended under section 196 or 197
in relation to all or any, or any part of all or any, of the regulated activities for
which the person is registered, then, without prejudice to any provision of this
Ordinance which has application in relation to the suspension, the person
shall, during the period of the suspension— .
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(@) continue to be regarded for the purposes of the provisions of this
Ordinance, but not section 114, to be registered for the regulated
activity or regulated activities, or the part of regulated activity or

- regulated activities, to which the suspension relates; and

(b) ‘without limiting the generality of paragraph (a), continue to be
required to comply with such provisions of this Ordinance
relating to a registered institution as would apply to the person
were the registration not so suspended.

(4) A licence of a person may be revoked under section 194 or 195
notwithstanding that, at the time of revocation, the licence is suspended,
whether in relation to all or any, or any part of all or any, of the regulated

_ activities for which the person is licensed, under any provision of this Ordinance.

(5) An approval of a person as a responsible officer of a licensed
corporation may be revoked under section 194 or 195 notwithstanding that, at
the time of revocation, the approval is suspended under any provision of this
Ordinance, ‘

(6) Any registration of a person may be revoked under section 196 or 197
notwithstanding that, at the time of revocation, the registration is suspended,
whether in relation to all or any, or any part of all or any, of the regulated
activities for which the person is registered, under any provision of this
Ordinance. : :

201. General provisions relating to exercise
of powers under Part IX

(1) In reaching a decision under section 194(1) or (2), 195(1), (2) or (7),
196(1) or (2) or 197(1) or (2), the Ccmmission may have regard to any
information or material in its possession which is relevant to the decision,
regardless of how the information or material has come into its possession.

(2) The revocation or suspension of any licence or registration under this
Part does not operate so as to—

(a) avoid or affect an agreement, transaction or arrangement
entered into by the licensed person or registered institution (as
. the case may be) whether the agreement, transaction or
arrangement was entered into before or after the revocation or
‘ suspension; .
(b). affect a right, obligation or liability arising under the agreement,
transaction or arrangement.

(3) Where at any time the Commission is contemplating exercising any
power in respect of a person under section 194(1) or (2), 195(1)(a), (&) or (c),
(2) or (7), 196(1) or (2) or 197(1)(a) or (b) or (2), it may, where it considers it
appropriate to do so in the interest of the investing public or in the public
interest, by agreement with the person— ,
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(2) exercise any power the Commission may exercise in respect of
the person under this Part (whether or not the same as the power
the exercise of which has been contemplated); and

(b) take such additional action as it considers appropriate in the
circumstances of the case. :

(4) Where the Commission exercises any power or takes any additional
action in respect of a person under subsection (3)— -

(@) it shall comply with section 198(2) and (3), as if section 198(2)
and (3), in addition to applying to the exercise of power under
the sections specified therein, also applies with necessary
modifications to the faking of any additional action under
subsection (3); and

(b) subject to the agreement of the person, it is not obliged to
comply with section 198(1).

(5) Nothing in this Part affects the power of the Court of First Instance
to make any order or exercise any other power under or pursuant to section
211, 212, 213 or 214. '

202." Requirement to transfer records upon revocation
or suspension of licence or registration

(1) Where any licence or registration is revoked or suspended under this
Part, the Commission may by notice in writing require the person to whom the
licence or registration (as the case may be) was granted to transfer to, or to the
order of, his client such records relating to client assets or to the affairs of the
client held at any time for the client, in such manner, as the Commission may
reasonably specify in the notice. 4

(2) A person who, without reasonable excuse, fails to comply with a
requirement imposed on him under subsection (1) commits an offence and is
liable on conviction to a fine of $200,000 and to imprisonment for 2 years.

(3) In this section, “client” (%), in relation to a person referred to in
subsection (1), means any person who, at any time when the first-mentioned
person was an intermediary, was a client of the first-mentioned person under
the definition of “client” in section 1 of Part 1 of Schedule 1.

203. Permission to carry on business operations
upon revocation or suspension of
licence or registration

(1) Where any licence or registration is revoked or suspended under this
Part, the Commission may by notice in writing permit the person to whom the
licence or registration (as the case may be) was granted to—
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(@) in the case of a revocation, carry on business operations for the
purpose of closing down the business connected with the
revocation; or, '

(b) in the case of a suspension, carry on only essential business
operations for the protection of interests of clients of the person
or, in the case of a licensed representative, of the licensed
corporation to which the person is accredited, during the period
of suspension,

subject to such conditions as the Commission may specify in the notice,

(2) Notwithstanding section 200(1), where the Commission has granted a
permission to a person under subsection (1), the person shall not, by reason of
its carrying on business operations in accordance with the permission, be
regarded as having contravened section 114. ]

(3) Any permission granted under subsection (1), and the imposition of
conditions-pursuant to that subsection, take effect at the time of the service of
the notice given in respect thereof or at the time specified in the notice,
whichever is the later.

PART X

POWERS OF INTERVENTION AND PROCEEDINGS

Division 1—Powers of intervention

204. Restriction of busingss

(1) Subject to section 207, the Commission may by notice in writing—
(a) prohibit a licensed corporation from—
(i) entering into transactions of a specified description or other
' than of a specified description, or entering into transactions
in specified circumstances or other than in specified
circumstances, or entering into transactions to a specified
extent or other than to a specified extent;
(i) soliciting business from persons of a specified description or
from persons other than of a specified description;
_ (iii) carrying on business in a specified manner or other than in
a specified manner;
(b) require a licensed corporation to carry on business in, and only
in, a specified manner.
(2) A prohibition or requirement imposed on a licensed corporation
under this section may relate to either or both of the following—
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