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Mr Martin WHEATLEY, Chief Executive Officer of the Securities and
Futures Commission:

pmm

Y es, Chairman.
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Mr Martin WHEATLEY:

Y es, Chairman.
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Mr Martin WHEATLEY:

Y es, thank you, Chairman.
Chairman:

Please go ahead.
Mr Martin WHEATLEY:

Thank you very much. I'd like to take a few minutes to brief
Honourable Members on the agreement that the SFC, the Hong Kong
Monetary Authority and 16 distributing banks have reached in relation to the
repurchase of Lehman Brothers Minibonds from al eligible investors —that is,
18 separate parties to an agreement which I'm sure you will understand is a
complex process.

We have all along sought to reach an agreement which can see the rapid
return of asignificant part of investors capital rather than face a very complex
and drawn-out set of procedures through the courts with no certainty as to the
ultimate outcome.

Under the agreement we announced, the 16 banks will make an offer to
repurchase the Minibonds and make payments to investors in return in two
stages. This will mean that the majority investors will receive back around
70% of their investment, and potentially more, depending on the collateral.

In the first stage, investors below the age of 65 will receive an upfront
payment of 60% of their original investment and, for those investors aged
75 or above, they will receive an upfront payment of 70% of their original
investment. This will be in addition to any coupons that they've aready
received as holders of Minibonds. Any coupon payments are not part of the
agreement.

Once the banks have ultimately recovered the collateral, they will pay
investors an additional amount as a second stage payment, depending on the
level of recovery.

The agreement allows the vast majority of Minibond investors to recover
ultimately around 70% of their capital, and possibly more. If the recoveries
of the collateral exceed 70%, the banks have committed to return any excess
amount to investors.

Under this arrangement, investors will be able to receive full payment if
the collateral isworth 100% of their original investment.
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For a number of the early Minibond series, investors will likely get
substantially more than they would get if they continued to hold the
Minibonds until they recovered the collateral.

Apart from the repurchase offer, the agreement also addresses the
regulatory concerns which we had during our investigations.

As part of the agreement, the banks will contribute their commission
income, which amounts to some HK$200 million, to a fighting fund to
expedite the recovery of the underlying collateral.

The banks will aso need to immediately implement special enhanced
complaints handling procedures to resolve all complaintsin relation to the sale
and distribution of other structured products.

The banks have also committed to engage independent third parties to
review their systems and processes, as well as their enhanced complaints
handling procedures and to implement all the recommendations at the end of
those reviews.

| am well aware of the feedback from investors about the repurchase
offer and the concerns of those who have bought structured products other
than Minibonds.

Let me stress that the SFC has no power to force any parties to
compensate investors under the current regulatory framework.  Any
settlement has to be voluntary. What we do is to look at an offer and take a
view as to whether the offer is in the broad interest of investors and of the
public and whether it mitigates the regulatory concerns that arise as part of our
investigation.

Given that the mgjority of the investors will ultimately recover around
70% of their origina investment, and possibly more, we believe that this
agreement is a reasonable outcome, one which is in the public's interest and
has addressed our regulatory concerns.

Minibond holders are not obliged to accept this repurchase offer. They
may choose to pursue their case through legal meansif they so wish.

For investors who have bought other structured products, like ELNS, the
16 banks are required, under the agreement, to resolve al complaints about
unlisted structured products through the special enhanced complaints handling
proceduresin afair and reasonable manner.
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Investors who are not satisfied with the way their complaints are handled
can still take their case to the regulators which can open an investigation and
take enforcement action if necessary.

In no way are we giving up our rights or abilities to investigate
unresolved issues involving products other than Minibonds where there are
concerns.

| hope | have addressed some of the issues which investors and
Honourable Members may have about the agreement and |I'm happy to answer
any questions. Thank you.
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ek ? MEEREBERNE - (FEFEEBEZERNER - (RAFERZE

EHEE S K FIE 2 Mr WHEATLEY ?
Mr Martin WHEATLEY:

Okay, thank you, Chairman. As I've explained previously to this
committee, our primary purpose and objectives in completing our
investigations has been to achieve an outcome which is reasonable and returns
significant capital to investors in Minibond products. We have been
negotiating with the banks to try to reach an agreement, a section
201 agreement, that provides for a reasonable return in settlement of any
regulatory actions and it's typical that, in any settlement that we reach,
providing that we are concerned — providing we're comfortable with the terms
of repurchase or compensation to investors and other measures that we put in
place, that that should act as a settlement of our investigations. We thought
that would be the best outcome given all the circumstances.

FE -

EoE o R EHE o ERTIE L ETH BTN 89
H I E2E AL > #HBTHFELETHLEM MHEE
g 2
Mr Martin WHEATLEY:

We have ceased our top-down investigations in regard of Minibond
products as we believe this settlement achieves our regulatory objectives.
We have ceased our investigations into other structured products for the time
being, by these particular banks, on the understanding that they will use the
expedited complaint-handling measures that we put in place to resolve the
outstanding complaints for other structured products.

Z/E -

Em e ARMMEHE TR E AR MR SR
A HEHERIKEFHE - 2R ERNER » Bk

Mr Martin WHEATLEY:

If all complaints are satisfactorily completed, we will not resume our
top-down investigation into other structured products.
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Mr Martin WHEATLEY:

Chairman, as | explained in my previous appearances, we have a number
of objectives in any investigation. Those objectives are broadly to alleviate
any losses that have occurred through potential misconduct, to send a strong
disciplinary message to the market and to mitigate any future problems. And
that, typically, is our objectives.

We believe that we have achieved those regulatory objectives through
the outcome to this settlement and that settlement outcome is four-pronged.
The first prong is the payment of a settlement amount which will see between
90% and 95% of investors substantially compensated. The second prong is
the loss of commission by the banks who have agreed to use any commission
earned to set up a fighting fund to pursue recovery of the collateral. The
third prong is an internal controls review where each of the banks will set up,
to the satisfaction of the HKMA and the SFC, a review of their internal
controls, processes and handling and will agree to implement the
recommendations of that review. And the fourth prong is a
complaint-handling review where each of the banks will put in place
expedited complaint handling which will deal with the outstanding issues.

Now, we fed that those four commitments are sufficient to settle our
regulatory concerns.
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Mr Martin WHEATLEY:

WEell, as |'ve explained, our objective isn't always to punish irregularities:
it's to achieve a broad-based regulatory outcome. And we believe that, in
this case, the regulatory outcome that we have achieved would be better than
pursuing through the courts potential punishments which may never have
resulted in any compensation payments being made. And that's why we've
taken the conclusion that this section 201 settlement is the best, taking account
of all the circumstances.

EE
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e HUEG B EE RS B SR R IRTT Y

Mr Martin WHEATLEY:

WEell, the banks who are named as part of our press agreement have
signed up to expressly accept this repurchase agreement, so all the 16 banks
that distributed Minibonds are part of this agreement.

EE
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Mr Martin WHEATLEY:

&
=
B

I'm sorry, | missed part of the question. Would you ......
e
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Mr Martin WHEATLEY:

kR

T
HE
T8
Pl
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No. As I've said, we have taken the decision to cease our top-down
investigations into banks. If there are a number of unresolved complaints
that are not resolved to the satisfaction of ourselves and the HKMA, we will
look at each of those individual cases but this agreement resolves and
compl etes any top-down investigation.
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Mr Martin WHEATLEY:

The reason the agreement covers Minibonds is, one, because we started
that process first and, therefore, secondly, we'd reached a stage in our
investigation where we were really able to draw some preliminary conclusions
and present those to the banks. We hadn't reached the same stage with other
structured products because we hadn't started so early.

The situation with structured products is that structured products sold by
these 16 distributing banks, we would put on hold our investigation to allow
the banks to adequately resolve the complaints. |f complainants are not
satisfied, they should again complain to the regulators and we would look
again into the individual circumstances. Where structured products are sold
by banks who are not part of this agreement, our investigation and discussions
continue and are very much alive with those other distributing banks.

EE
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Mr Martin WHEATLEY:
Y es, Chairman.
T
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TE o AR R E A B e R E] Y

Mr Martin WHEATLEY:

Well, one of the major concerns and one of the major areas of complaint
to us was that these products were complex products and were not understood
by simple investors or investors who did not have significant experience, and
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that was one of the major concerns as part of our investigation. But the
banks and us have discussed whether that applies to all investors and we have
taken a view that certain investors should be excluded from the offer. Those
are professional investors, (The buzzer sounded) as so defined according to the
SFO, and experienced investors who have bought complex structured products
and we have chosen a demarcation level of five times over the last three years.
It would be very difficult to argue that somebody who has bought complex
structured products five times could make the same argument that they're
unsophisticated investors without any ability to understand the product and
that's why we've chosen to allow that group to be carved out from the
agreement as well.

A
5L @ RS AR IRy R R S MR R ek Ry — A EE -

B R R R R BRI R B R ©
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Mr Martin WHEATLEY:

Weve chosen — and we've placed this on our website through our
question and answers, or FAQ, on this. We've adopted a particular definition
which is investors who have bought complex products three times or more
during the previous — sorry, five times or more during the previous three years,
and then we've defined what is meant by those particular types of structured
products. So, in practice, that would mean somebody who has bought a
complex product through the same bank five times in the previous five years.

T/ -

MEAEREAINEERAER" CREER" &4 FEH
AR 7
Mr Martin WHEATLEY:

WEell, under al of this, there is no compulsion on investors to accept the
offer or to accept the definition that the bank has placed on it and investors

may submit a subsequent claim or complaint and that would be fully
investigated.
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Mr Martin WHEATLEY:

The offer doesn't require the recovery of the collateral to be made.
We've made that quite separate, so the offer will be made within a very short
period of time regardless of the condition of the collateral and the banks have
committed that, by 10 August, they will make those offers to the customers.
The customers then have a 60-day period in which to accept or otherwise the
offer and the banks have committed that, once they receive an acceptance,
they will make a payment within 30 days but the collateral is only relevant
insofar as the second stage payment which would be, in most cases, another
10%, in some cases | ess, in some cases more.
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Mr Martin WHEATLEY:

Obviousdly, between ourselves and the HKMA, we will monitor very
closely how this repurchase offer proceeds and we will, obviously, be very
concerned as to whether it's properly implemented by the banks according to
the terms of the agreement. We will, obviously, stay in close contact with
them with regard to the collateral recovery but the primary distribution does
not rely on the collateral recovery which may take some further time. And
we've got no real idea of how much longer that may take.
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Mr Martin WHEATLEY:

| think, if the customers can make an argument that they require an extra
30 days to consider, | don't see that there will be any problem with that and |
think the banks have already committed to that.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes. The remaining 5% to 10% will be those who are specifically
defined as professional investors, so that has a very specific meaning under
the SFO: it's either organizations or institutional investors or it is private
investors who have met our professional investor threshold and that threshold
Is investors who have sufficient knowledge of complex products, who have
significant experience of trading — and, under the Code of Conduct and the
SFO, we describe that as around 40 times in the previous year — and who aso
have a portfolio of HK$8 million or higher. So that's the type of investor
who's already defined.

Non-individual investors are not covered — so, again, institutional or
professional; and, also, experienced investors, which is a customer who has, in
the three years preceding first purchase of Minibonds, executed five
transactions in leveraged products or structured products or a combination of
these products. And we've taken the view that such customers ought to have
sufficient knowledge and experience of investing that it would be difficult to
argue that they didn't understand the risks that were involved.

E/E

2l

o

i

%

p=q3114

\

=

03.08.2009 p.12



EEMREESE B HERMESZ R EEEEMESTSENEENLEESY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

FEE#ER -

EFE - BRR"EEREE" MUK E2FEXZANL > ZMER
HEEERLEPIESR "HRE"ERRERINNEEE - WMEE
B RMEZFEEEFIAS B IHRE - PHRERTE > WA (K
AR IR M A EERR ? RN BRZ2 ABERANE
B RRERRELEEE AEWMEATEEXREER ? K
BE . THLERLEEM  RNEERISEHZE - A EZBEE
HHMEZR  WAeHEREAL  ZEfMfixE - HELEKRE&E AL
ENZIHF BB ERE K EXRE WA F—#HRTE
HoGRTHEEMMEE  SEREHEEANL  HIE 2 R
{9 X R (R A Fr st (U R P I Bl H R & & e ? WEEL S
E-EBERAEELEN -

S HBRERE R B IRE A — (85 5 8% 5 802 A1 12
Ry ? W EE - LEFEFVEN  HREOERTFERNGE
—H"EE R EEERNAFEEHK - #EER

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, the professional investor definition is one that is ensconced in
the legidation — so it's within the SFO and it's within the Code of Conduct —
and it has some fairly specific tests that a broker or a bank has to meet before
somebody is classified as a professional investor.

To be classified as a professional investor, the bank has to first provide a
written explanation, explaining the risks and the consequences of being
treated as a professiona investor, in particular, the information that they
would not provide. This written information should also inform them that
they have the right to withdraw from being treated as a professional investor.
They need to obtain a written and signed declaration from the person that the
consequences of being treated as a professiona investor are understood to
them. And they need to have in place procedures to enable them to carry out
a confirmation exercise annually. So there's a series of procedural steps.

Prof Hon Patrick LAU Sau-shing:

| see, okay.
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Mr Martin WHEATLEY:

And, again, the definition would rely on the broker or the bank assessing
the types of products that the person has traded in, the frequency and size of
trades, the person's dealing experience and, then, also, their portfolio size.
So it's quite specific ......

Prof Hon Patrick LAU Sau-shing:
Okay.
Mr Martin WHEATLEY:
...... within the SFO and within our Code of Conduct.
e
BEE -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

With regard specificaly to a professional investor, no, that can't happen
because the bank is required to explain that they're being treated as a
professional investor and to obtain a written and signed declaration from the
client ......

Prof Hon Patrick LAU Sau-shing:
Okay.
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Mr Martin WHEATLEY:
...... that they are treated as a professional investor.
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Chairman:

<

Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, as I've explained in regarding to these sorts of investigations,
a settlement is always our preferred outcome.

Prof Hon Patrick LAU Sau-shing:
Yes.
Mr Martin WHEATLEY:

It's impossible to say whether the terms of that settlement will follow this
particular settlement or be different because each case will depend on the
particular findings of our investigation. And, so, we will seek to pursue a
settlement.  We can't particularly comment on how far it will follow this sort
of settlement or be different to it.
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Prof Hon Patrick LAU Sau-shing:

| see.
A
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, the nature of a settlement is that it has to be a voluntary payment
by the banks.

Prof Hon Patrick LAU Sau-shing:
Right.
Mr Martin WHEATLEY:

We cannot predict — well, we cannot force a particular level or decree a
particular level of settlement. We have to look at what the banks are
prepared to offer and form a judgment as to whether we believe that's enough
for us to resolve our regulatory concerns. S0, that level is the level that the
banks are prepared to offer and we've had to make a judgment that that, along
with the other reviews and the giving-up of commission income, that the
combination of those four things is enough to settle our concerns but it's not
for usto dictate what the level will be.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
Y es, that's correct.
e
BEE -
N EX#ER -

PR — [ - BHAER 2 NAES £ WA A0 28 55 £ 12 4 A ek
oo A EE AR > B 1E'HJZ“$§‘E$£H%J€HR{%§~
L i FREHANEEEESE - EWHERFRNMTFERZ A - ]
A AT DLRITE 78 32 B 4 12 55 {1 3K (= HL [|] 2% 2 0ig 2

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, the agreement was that the banks would write to their customers
between 3 and 10 August, so by 10 August is when customers will know.
For those aged over 65, they know that they will receive an offer of 70%.

Prof Hon Patrick LAU Sau-shing:
Right.
Mr Martin WHEATLEY:

For those aged below 65, they know they will receive an offer of 60%
plus a potential top-up at afuture date.

Prof Hon Patrick LAU Sau-shing:
Right.
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Mr Martin WHEATLEY:

The unknown, at this moment, is the future date at which that 10%
top-up will be made ......

Prof Hon Patrick LAU Sau-shing:
Right, yes.
Mr Martin WHEATLEY:

...... because it's that component, and only that component, that relies on
the recovery of the collateral.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The timetable that the banks have committed to, as I've said, is that they
will send the letters out by 10 August, and from the moment the letters have
gone out, (The buzzer sounded) the investors will have up to 60 days to accept,
or otherwise, the offer.

Prof Hon Patrick LAU Sau-shing:
Right.
Mr Martin WHEATLEY:

And the banks have committed that, from the point they receive an
acceptance letter, they will make a payment within 30 days.

Prof Hon Patrick LAU Sau-shing:
Okay.
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Mr Martin WHEATLEY:

So the timetable is fairly clearly set out and, obvioudly, if there's more
information needed, then we'll seek to provide that through our website on our
FAQs.

E- 4
BliEE -
FERER -

OK » Hfirse et 8rg » HML R 2L A » KMl
HL /DR IE 2

Chairman:

Mr WHEATLEY?
FNEEEZSR -

RUERTT B A0 A ...
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

That's the element that we can't easily predict because that does require
the recovery of the collateral.

HERXER -
Y B
Mr Martin WHEATLEY:

What we do think is that that will now be much quicker because we've
created this $200 million fund ......
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Mr Martin WHEATLEY:

...... which will fund whatever legal or other costs are required. So
we've got no precise timetable but we hope it will be much quicker through
this process than it would have been.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

That's a choice that each individual will have to make. We've laid out,
as clearly as we can do, what the value of the offer will be. Each individual
has a time to make that decision or not but it's an offer and that alone.
People are not compelled to accept it and, if they choose not to accept it, they
can pursue their full legal rights as they would have been able to without this
offer being made. So, that really isabasis for each individual to decide.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

WEell, clearly, we hope and believe that this is a reasonable outcome and
we've worked very hard to get something that we think is a reasonable
outcome. If a very large number of individuals choose not to, which is
entirely their right, they will continue to pursue the banks that sold them the
product through whatever legal means are available to them. And, so, | think
that's an option that remains on the table. 1'm sure some people will choose
to take that option and we hope that the mgjority of people will choose to
accept the offer.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

As | say, the choice to the victims isn't made by us; it has to be made by
the selling institution, by the bank or the broker. The situation regarding the
banks and the brokers are obviously different: they're different in terms of the
findings that we have received; they're different in terms of the number of
people involved; they're different in terms of the sums of money involved.
So, in terms of the brokers, we were dealing with less than $100 million and a
couple of hundred people; in terms of the banks, were dealing with over
$6 billion and nearly 30 000 individuals. So, | think the scale of the issue is
different, | think that the basis, the findings, were different in each case.

But the offer ultimately is not made by the SFC; it's made by the
organizations concerned. And bear in mind, in the case of the banks, they've
also given up any commission income and agreed to particular reviews. So
there are a number of differences in the outcome between the two, not just the
payment that's made.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

I'm not sure that | fully understand the question but let me try to answer
it. We have accepted that this offer is a reasonable offer from banks for the
majority of investors. It will see some 90% to 95% of investors receive
capital repayment of 70%, and potentially more. There is a minority of
investors who are not catered for under this agreement. That minority of
investors are professiona investors or otherwise experienced investors who
we believe should have known enough about the risks of such products to
have understood those risks in entering into the purchase, but 90% to 95% of
investors are catered for with this agreement.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, sorry, to be clear to the question, there are two types of individuals
who are not covered by the agreement, or broadly two types of individuals,
one of which is the specific professional investors under the SFO, and they
have taken part, in the definition of them, so these are professional investors
who are defined as those with experience, knowledge and a large — a portfolio
of HK$8 million or above, so that set have taken part in that categorization.
The other part, which are what we are calling experienced investors, have not
taken part in that classification of them but we have accepted, with the banks,
that investors who have bought complex structured products many times
before would find it hard to argue that they didn't understand the risks
involved in buying such a product. So that's how we've achieved the
identification of that small subset of investors who won't be part of the
repurchase offer.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, no, not ssimply by virtue of being a customer of a bank for 30 years
but, if they have been multiple purchasers of complex financia products, then
it's more difficult for them to argue that they could not have understood the
complex nature of a structured product when buying Minibonds. And so
that's what we're looking at, people who have many times before bought
complex structured financial products. Now, there's still a process that they
can go through to lodge a complaint with the bank if they think they've been
misclassified and we expect some people will want to do that.
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Chairman:
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Mr WHEATLEY?

03.08.2009 p.27



EEMREESE B HERMESZ R EEEEMESTSENEENLEESY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Mr Martin WHEATLEY:

No, the classification has been established as part of this agreement.
The decision as whether that classification is correctly applied in each case
will, in the first case, be made by the bank. If people remain uncomfortable
with that classification, then people have the ability to complain to the bank's
frontline regulator, which is the HKMA, and, ultimately, if there are
significant problems unresolved, then cases will be referred to us for further
investigation. But we expect that, with the additional complaint-handling
processes, there will be many fewer cases that need to go through that process.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

In terms of the comment you made about handing process to the banks,
it's the banks that have the information: they know what the customer records
are, they know what their experience is with customers. (The buzzer
sounded) But what we're asking them to do now is to create much clearer
procedures for handling and investigating complaints, to have somebody at a
properly senior level overseeing that complaint process, to have an
independent third party which reviews the way they handle complaints and to
require that they implement the recommendations of that third party. And all
parts of that process will be overseen by the HKMA and the SFC.

S0 the proper place to assess the complaint is at the point where people
have all the information available but it will be very closely scrutinized by the
Hong Kong Monetary Authority and by the SFC. So | think the process will
be different going forward from the way the process has been handled in the
past.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

If more than half of the customers choose not to accept the offer, those
customers, presumably, will be making further complaints that the offer is
unsatisfactory and those complaints will be handed to the Hong Kong
Monetary Authority who will look at the complaints individually. We have
said we have stopped our top-down investigation and that remains the position.
That's part of the settlement. So we will not reopen the top-down
investigation into Minibonds. Each complaint will be dealt with
individually.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:
That isthe effect of the agreement that we have reached, yes.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Those investors should make a further complaint. In fact, the
complaints — if they choose not to accept the offer, the complaints that they've
lodged with the Monetary Authority will continue to be investigated. So
those complaints are in the system aready and will continue to be investigated
and the Monetary Authority will attempt to reach a conclusion. It may
require that it goes to outside arbitration or it may be that the individuals
pursue their claim through the court but we will not restart our investigation
because that's a part of the agreement that we've now reached.

E/E

Sk
\]]]IH

2
FEFEHER

LB ER  FARAEEREEERNEZWRE - ZH]
fE it L A SLE R M o A B A E = BT AN (R EEI’J_L
x> BREEMREE & & et (5] E 2 5 f R 17 s S (E
E%P@ TREEE S KR — XEEEEEMIEU&””‘%%J:&VF@@

A

E’:‘u

03.08.2009 p.30



EEMREESE B HERMESZ R EEEEMESTSENEENLEESY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, the individual investor has a number of options available. Oneis
to accept the arbitration process that's already in place; one of them is to
pursue through the court. There are different routes that are available. But
the fundamental belief we have is that we think that the offer of what would
be around 70% for most individuals is a reasonable offer.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The complaints should not come to us as they will be handled, in the first
instance, by the bank. If the complainant is unhappy with the way the bank
has handled the complaint, they will be handled by the HKMA and may go to
arbitration. We don't expect those complaints on Minibond products to come
back to the SFC. If they do come back to the SFC, we'll ssimply be looking at
them asindividual cases. We will not reopen our top-down investigation.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

I'm sorry, I'm not sure | fully understand the question.  As the structure
under this agreement is set, we have ceased our top-down investigations into
Minibonds and we will not reopen them. The offer, which we believe is a
reasonable one, taking all the circumstances into account, is for individuals to
accept an offer from the bank, which will be made shortly, which will lead to
a payment of, in most cases, 70%, in some cases more. |f the individua
chooses not to accept that offer, they have a complaint, in most cases, already
lodged with the MA, who will continue to investigate and try to resolve that
complaint.

If that complaint cannot be resolved, they have arbitration or the courts
as potential routes. We would not expect those complaints to be routed
onwards to the SFC unless there was some criminal or other mischief
component of it. But, in terms of pure Code of Conduct issues, we have
stopped our top-down investigation and it will remain that way.

i B o WA —MBEMEFE HE  EREFREZEN
ERGEMER A - Eh—EF RS ENEEASIE
B - 55 Hm| > /FEE60KRER » HERRAAEFTY —&£F
K k& & e 7

03.08.2009 p.32



EEMREESE B HERMESZ R EEEEMESTSENEENLEESY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| would be surprised if more information is available within 60 days; it's
possible but | don't think it will be. But the agreement attempts to deal with
that by making it obligatory for the banks, if they recover more than the
amount that they have paid out, to pay out that additional amount at a
subsequent date.  So, the fact that the collateral may be worth more than 60%
or 70%, in some cases, shouldn't be a concern to individuals because the
banks have al committed to paying that additional amount to the individuals
when the recovery is made.

EE

Sk
\H]IH

%3
FEGHE

HORERE"ERREF "NWER - HEW A EFEE RS - 3
BMENRERBREREZ X HARAREE TR BT E R ER&X
EH o HEMAEEFEEEHGR?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

If it'sacomplaint asto how they are classified as an experienced investor,
that's a complaint that should be lodged initially with the bank and then, if
they're not satisfied, again, that can be handled by the HKMA. If it's a
definition as to whether they are a professional investor or not, that's a
guestion that should be easily answered because they should have signed the
document saying "l agree that I'm classified as a professional investor and |
agree that I'm subject to treatment in these ways as a professiona investor."
So, | think there should be relatively little dispute about whether people are
professional investors or not.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, if they have signed a document that they are a professional
investor, they have assured the bank that they have significant dealing
experience, they have assured the bank that they have knowledge of
investment products and they have assured the bank that they have a portfolio
of more than HK$8 million; and | think, if they've made that set of assurances
to a bank, it's very difficult to argue that they couldn't understand complex
products.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, there will be some — the ultimate choice they have is to pursue a
claim through the court. That's ultimately the choice that they have available
to them. The banks will put in place an expedited complaint-handling
process which is subject to greater senior management oversight. That
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process is also subject to an external review and also subject to review by the
SFC and the HKMA. (The buzzer sounded) So there are a number of
layers looking at the way that banks handle complaints but, ultimately, if a
customer still remains unsatisfied, they can go to the court and that's an option
that remains today for them and will remain for them in the future if they don't
accept the buyback offer.

L o Mr WHEATLEY » 7238 R EF R rf - {102 & R 15 Ae 47 Y
TR ENBESEEB OMIRMS S EHET] - TREEFRE
i A e 7

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, | think everybody in Hong Kong, whether this legidlature, the
media or the Government, would want this issue to be resolved and | think
that's quite natural. We have not been subject to what | would call
unreasonable pressure in trying to force us to reach aresult that's not what we
considered to be the best possible result.

T/ -

- FEREE AT REBRTEEZZREEL - HOR
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

If there are criminal elements — and, I'm sorry, Chairman, perhaps |
should have clarified this earlier. Whilst this settlement resolves our
investigation, it in no way resolves any criminal investigations that may be
underway. S0, if the CCB has concerns that there may have been a criminal
element, those investigations will continue regardless of this settlement.
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Chairman:

ﬁllk

Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, I'd agree that there are — if there are frauds or deceit or criminal
cases, then they will continue to be investigated and we would be involved
with the CCB in pursuing those.

/K-
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The two questions — prevent similar occurrences and what actions will be
taken —if | can deal with each of those separately.

Prevent similar occurrences. Obvioudly, there's avery greater degree of
the obligations under our Code of Conduct now in Hong Kong, both by the
distributors of the products and by the issuers of the products and we're
working with the industry to look at the extent to which either our Code of
Conduct or the product codes need to be enhanced to remind people of their
obligations under the SFO. So, the future prevention work is all part of a
consultation process that we'll come out with later on thisyear.

In terms of investigations into the issuers, I've confirmed previously to
this Subcommittee that we are pursuing such investigations and that's all we
can say about those investigations.

T/ -

ERE - EREEA RPN EEE T EESE /R E T R4
PLeFem i - EEEREE RBHRTE FEZFHTEFE - R7E
BEENL  FEEERIE"?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, | don't think it's my position to comment on the HKMA. All |
can provide you information on is the role of the SFC and how we discharge
that role.

A
W BRE > FAE2EAMEBEANER  MENGE - K& —
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ﬁllﬁ

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, I think the system that we've got and the MOU that we've got with
the HKMA works well and the two organizations work well together.
Whether the regulatory structure in Hong Kong should be reviewed is
something that we've recommended to the Financial Secretary, as our report to
him in December last year, and it's interesting that most other jurisdictionsin
the world are getting through a similar scrutiny.
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Chairman:

&“R

Mr WHEATLEY?
Mr Martin WHEATLEY:

No, | think, obviousdly, the offers are different but the facts and the
circumstances are different in each case. We are not statutorily empowered
to force or dictate the compensation level, so we have to rely on what the
institutions are prepared to offer and take a view as to whether we think that's
satisfactory. The differences between the two, obvioudly, are in terms of the
concerns that we had but aso the scae. And, in the bank's case, the
settlement repurchase offer is around six billion rather than under a hundred
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million for the brokers concerned, and the number of clients involved is
around 30 000 rather than 300 or so in terms of the brokers. So, | think the
scale of it isdifferent, the issues are different.
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Chairman:

ﬂllﬁ
|

Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, we hope that they will be able to settle matters through this route
and we've asked them to put in place a number of reviews, so to employ
experts who will review their internal controls, who will review their
complaints handling and they will be obliged to implement the
recommendations of those reviews. And those reviews will be subject to
agreement by the SFC and the HKMA and the output will be reviewed. So,
we hope we're putting in place a system here which will stand Hong Kong in
good stead going forward, not simply for the resolution of this issue.

Z/E -
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Chairman:

ﬁl‘ﬁ
|

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Weéll, | think there's a number of issues that we've learnt through this
process and we are working, at the moment, to look at the Code of Conduct,
whether it needs changes to it or whether it needs greater compliance checks
within organizations. We're looking at the way that products are authorized
and approved and, again, looking at whether different types of disclosure or
different types of structural safeguards should exist within products. And
both of those processes, | think, will provide more information for people and
more information for banks and brokers as to how to comply with their
responsibilitiesin the future.

E/E
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, the current definition of professional investor has the size of a
portfolio as just one of five tests, so it's not ssimply the case that somebody
with a portfolio of $8 million would be deemed a professional investor. The
licensed or registered person has to do an assessment (The buzzer sounded) of
their experience and, in doing that assessment, they take account of the types
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of products in which the person has traded, the frequency and the size of
trades, the person's dealing experience and the person's awareness of the risk
involved. So there are a number of tests; it's not simply the eight million test.
But, having said that, we've committed to review the professional investor
definition and well look at whether that series of five tests is sufficient or
whether we need either additional tests or a higher threshold, and that's
something that we will look at.

T/ -

S — B -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, | don't think we should be in the position of assessing the
level of experience of individuals as to whether they should be clients of
brokers or banks as professional investors but al brokers and banks know
what the standard is, so they have developed their own tests to assess whether
aperson is aprofessional investor.

A
IREEHE S -
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FEEHA -

LR - R G RS ERE - TEMEE
—{E N RE ?

Chairman:

iy

280G S AR

Mr WHEATLEY?
Mr Martin WHEATLEY:

It's adecision of the SFC and the Hong Kong Monetary Authority ......
FEAZR -

TE

WREE -
FEHZS

...... IR — 8 AR E 2
Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

WEell, it's our sole decision but the Monetary Authority are a party to the
decision.

e
REA -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Oh, sorry, no, it was a decision within the SFC.

ZE

WHE -
SEFAZER -

He A8 [ 2 ) — 8 A R E # 5 /2 board ik E 7
Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

No, the decision — all of the powers under the SFO are either reserved for
the board or delegated to individuals as appropriate. The decision was a
decision of the director of enforcement with my full support.

e
REA -
B ER
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The decision structure is that certain decisions are reserved for the board
and cannot be delegated and certain decisions can be delegated. Thiswas a
decision......
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FEFES
WIRTE BT ERGE — (8 B -
Mr Martin WHEATLEY:

THE -
R —% » JoiflE i -
Mr Martin WHEATLEY:

Mr TO, can | answer the question, please?
FHE

S 2l i [ 25
Mr Martin WHEATLEY:

Because | believe | have answered it but I'll repeat what | said.  In this
case, the decision was delegated. The decision was made by the director of
enforcement with my full support.

EE
e =
FEHER
Director of enforcement/2 & ? & (R4 F it H 2K -

Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... Mr Mark STEWARD isthe director of enforcement.
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FEHER
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e =
FEHZEE
fr & full support » 12 4 & Kz full supportiy i & N 78 & #k 2
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, | was in Hong Kong. But whether I'm in Hong Kong or not is
irrelevant.  1'min constant contact with the issues.

o Lot

HHRAAEZH > (K.
EE
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EE -

REA -
o Lot

5 {lE board2 i I i del egatefs Mark STEWARD ?
Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:
At the time of the passage of the SFO.
TE
WREE -
FEHZS
Ryl 725 1 ek Z B0 - B S E R RERG Al Y
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, it didn't require specific authorization because that was delegated
at the time of the passage of the SFO.

FHE
FEPEA

B 75 A TR il 177 3 K 52 R IR IR A A & v 7
Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

Asl've explained, whether | wasor not ......

B ER
T KEERESE - E2—[MEE £ WMERGEY -
A
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Mr WHEATLEY ?
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Mr Martin WHEATLEY:
Mr TO, I'm very happy to answer each of your questions twice.
Hon James TO Kun-sun:

I'm asking the fact that whether, when this agreement is concluded and
agreed upon by the SFC, are you in Hong Kong at that time.

Mr Martin WHEATLEY:
MrTO, asl sad, ......
e
R EEEEE . RES
Mr WHEATLEY ?
Mr Martin WHEATLEY:

I'm very happy to give you the facts twice to each of your questions, if
that's helpful, because | have answered that question. But let me repeat it. |
was in Hong Kong at the time the settlement was reached but whether | was or
not is irrelevant because the decision is delegated but | would remain in
constant contact with any important decisions.

EY-&
REA -
REAFAE -

fRREH S BRI R A R
i 7

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr TO, | have beenin Hong Kong ......
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Hon James TO Kun-sun:
I'm asking as a matter of fact, okay?
TE
— F - Mr WHEATLEY ?
Mr Martin WHEATLEY:

Chairman, | think this line of question is completely irrelevant. |'ve
been in Hong Kong when the agreement was reached; I've been in constant
contact with the issues.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, | think I've answered the question.

FHBHA -

A -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

FEHES -
Z Y RANTETE?
Mr Martin WHEATLEY:

Mr TO, asl'vesaid, | think the questionisirrelevant. The......
FEEHA -
TR - B relevant N 2Rk EH o
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Chairman:

Mr WHEATLEY, | think you should try ......

FHBHA -
P A O TR R = R
EY&

N = — Varay Varay
N e o = =
4/%\ n% = =F =5 °

Mr WHEATLEY, | think you try to answer this question with some data,
if possible, according to the question asked.

Mr Martin WHEATLEY:

WEeéll, the data is that | have been constantly in contact with these
discussions but | am not the ultimate decision-maker. | have been present in
Hong Kong for and leading up to the decison being made. Mr Mark
STEWARD has my full support and the full delegation of the board.

FHHHA
EE o K.
2
WA -
FHEHA -

...... BEHIERZMSEREY SV KT EBE 22
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Chairman:

m
f

Mr WHEATLEY?
FEFHZER
RV IFERRE - fRA] IE R E -
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Mr Martin WHEATLEY:

Mr Chairman, as I've said, | don't consider this to be a relevant line of
guestioning. | have been in constant contact with the issue throughout the
period ......

Chairman:

Mr WHEATLEY, | think the question was, in this case, rather explicit,
the last part of the question: in the last three weeks, how many days you were
out of Hong Kong.

Mr Martin WHEATLEY:

Mr Chairman, it may be an explicit question but I'm not quite sure how
it's relevant to the deliberation of thisinquiry.

Chairman:
It's not up to you to decide whether it's relevant or not, Mr WHEATLEY.
Mr Martin WHEATLEY:

WEell, then, please adlow me to take legal advice and respond
independently.
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B WHEIR o IEZEEZFEMEE - Mr WHEATLEY -

Mr Martin WHEATLEY:

Mr Chairman, the date of the agreement was not known until the date of
the agreement. We are talking about a negotiation that was very complex,
involved 16 banks. Such processes inevitably have a number of hiccups in
them. So, three weeks, four weeks, five weeks before, we would not have
known what the potential date of an agreement would have been. That's the
first point I'd like to make.

SEAER
EFE o EECKHM TERBE.....
e
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WO =G ER - NEEL -
Mr Martin WHEATLEY:

Sorry, sorry, we know now what the date of the agreement was, clearly,
because we signed it on that date, ......

Hon James TO Kun-sun:
Y eah.
Mr Martin WHEATLEY:

...... but it wasn't signed until that date and the day before or three days
before or five days before, we did not know when the agreement would be
signed because we were still negotiating. And | think it's an important point
because there's no way we would have known whether it was possible to
achieve an agreement in July or in August or September. So that's the first
point I'd like to make.

Second point is, | took some leave earlier in July. | had a duty visit and
| was away for some days earlier in July but | was back — | was involved fully
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in the negotiations up until that point. | was involved fully in the discussion
al the time | was away and | was in Hong Kong for the critical days leading
up to the agreement.
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Mr Martin WHEATLEY:

No, no, sorry, Chairman, ......
TE

------ A 177 # 0 2
Mr Martin WHEATLEY:

Okay — no, so — given the level of media interest and leakages, it would
have not been possible to have an assigned date that was somehow kept secret.
So the date of the press announcement was the date the agreement was signed.

EE

OK - B 35 IR [0 25 B & (R AV FC &% - Bl % B o o 19 31 2 5
frEZ2DRAEEE  EEESRELSBAENER - BEFRE
Zcheck— " A" [al 7 # A » Al & 38 B fi 2

RELHA
HEEE -
ET &
8 T [ 7 TP

03.08.2009 p.57



EEMREESE B HERMESZ R EEEEMESTSENEENLEESY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Mr Martin WHEATLEY:

If, Chairman, you consider that to be relevant to the terms of reference of
the committee.
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Chairman:
Mr WHEATLEY ? (The buzzer sounded)
Mr Martin WHEATLEY:

The question of why not a hundred percent or a different level is largely
irrelevant because that wasn't an offer that was made by the banks. So, as
I've explained to you earlier, a settlement has to rely on a voluntary agreement
from the banks to be prepared to pay a certain amount. We had to form a
judgment as to whether we were prepared to resolve our regulatory issues,
given the offer that they were prepared to make.

Hon James TO Kun-sun:

No, Mr WHEATLEY, ......
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T
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Hon James TO Kun-sun:

...... my question is whether | should ask — all the relevant factors — to
ask you or to ask Martin WHEATLEY —to Mark STEWARD, I'm sorry.

Mr Martin WHEATLEY:

No, please, by al means, address them to meand | will ......
ZE -

REE -
Mr Martin WHEATLEY:

Hon James TO Kun-sun:

So you confirm that you know all the factors involved — considered?
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes.

Hon James TO Kun-sun:

Okay.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

I'm sure Mr TO will understand that any agreement is subject to a large
number of without prejudice discussions which occur prior to that. | cannot
give you any details of those discussions, one, because the discussions

Hon James TO Kun-sun:

Mr WHEATLEY, | am not asking for the detail of the negotiation or
discussion.

TE
Fik B > EMETEE -
Hon James TO Kun-sun:

| am asking for the factors you considered relevant to deviate from the
precedent of Sun Hung Kai, giving the compensation to the victim, 100% ......

Mr Martin WHEATLEY:
Okay. Conversdly, ......
Hon James TO Kun-sun:
...... compensation.
TE
JoiBEMEIEE . REEEA -
Mr Martin WHEATLEY:

Chairman, if ......
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

If | may, ......
REFHA
AL Ry il 2 He Wik > T -

e
A S A A R
Mr Martin WHEATLEY:

Weéll, Mr Chairman, | will address the question as best | can. Firstly,
can |, please, make the point that we did not consider Sun Hung Kai to be a
precedent that was set and we made it quite clear that we did not believe that
would be a precedent for the settlement of al cases. The objectives that we
take into account in reaching a settlement are: one, to what extent does it
alleviate the losses that investors may have occurred through potential control
failings; secondly, does it send a strong message to the market that certain
types of control failings will not be tolerated; and, thirdly, have we put in
structures which could mitigate the future occurrence of similar problems.
And they are primarily the objectives we take into account.
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Chairman:

Mr WHEATLEY?
FEFHZER

{76 Bk He % (852 — (i 5 ZU AT A BR - w2 AP S8 SR 1T [ K {28 =8
dE MR BETE VAR R AE R YA L - T 5 AR B 2 K A
IR — MG E R B RZRVIE - ERLNE2EE
WG 2 AR O 5 A0 22 1% Ul - WB 32 — b R R BT B B ) 17 A WE 2 Bt DA
Fo (r] BB RE & R R 5 (Al DT W - Wi AR - AN HRE

ET &
TE EERIREI R - 5T B -
FEEHA -
BT 70 -
EY&
= TEH® -
FHBHA -
BT EER - SREEARE T -
ET &
(KRR -
FEEHA -
F LA 5 5 0 9257 B O B 0 2
EY&
E o OK -
FHBHA -
f e 791 2 B P3E A

Pﬂk
HL

& Tk Y -

Tl
s
Pl
r il
tzl/

03.08.2009 p.63



EEMREESE B HERMESZ R EEEEMESTSENEENLEESY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Chairman:

Okay. MrWHEATLEY.

FHBHA -
i DBy - R I E 2 Mark STEWARDIR E £ -
EY&

Mr WHEATLEY » S FERE 2
Mr Martin WHEATLEY:

Mr Chairman, can | comment on the potential recovery of collateral?
You mentioned a figure of between 70% and 80%. We don't expect that to
be the case for the vast majority of Minibond series. It may be the case for
one or two but we know that most of the series under series 10, the recovery is
close to zero and we know that most of the series between 15 and 20, the
recovery is below 20%. So, on all of those series— and, sorry, when | say we
know the recovery, that was based on the December estimate of recovery and
we've no reason to believe it will be significantly different. So, for a large
number of the series, the banks won't be able to recover the amount that they

pay oLt.

If any series do pay out more than the payment that the banks are making,
then the banks will make that payment subsequently to clients. So there's no
sense in which the banks will use the recovery of the collateral to offset their
losses. They're not ableto do that.

So, the $6.2 hillion, roughly, of settlement payment, they won't be
recovering that. The actual amount they'll recover we'll only know once the
collateral values are known. They're aso giving up all of the commission
earned, so that we know over $200 million of commission will go into a
fighting fund to fund the subsequent recovery of collateral; and they have
agreed to, at their own expense and subject to our approval of the terms of
reference, put in place both an internal controls review and a complaint
handling review.

So they are the four components of the regulatory outcome that satisfy
our overall objectives.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, Mr Chairman, we have the same information. | don't believe the
information you have shows that 90% of the series have 70% or 80% recovery.
If youdo......

Hon James TO Kun-sun:

No, | mean I'm talking about 50% to 60%, at |east.
E i

Ak 0[5 &5 R
Mr Martin WHEATLEY:

If you do, you have better information than we do. We do not have that
information.

Hon James TO Kun-sun:

No, | took this from your web page.
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Mr Martin WHEATLEY:

Okay. | believe, then, it shows that the early series, up to series 10,
there is close to zero recovery, that a number of the series between 15 and
18 or 19 have recovery of around 11% to 17%, and then, beyond that, there
are some series where the recovery is between 50% and 70%. So, there are a
wide range of recoveries. And the point that — if | may complete, the point
you're making that the banks will not have any cost from this, | don't think
that's true.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, of course. It's a detailed written agreement, signed up to by all
parties.
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Chairman:

o
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Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, the agreement is subject to confidentiality arrangements.
FrEWMHS -

HEEZ......
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Mr WHEATLEY?
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, Mr Chairman, the agreement is subject to confidentiality and for us
to voluntarily produce an agreement would be in breach of our agreement with
the banks. If the committee wishes to use its powers and privileges to
demand the agreement, then, clearly, that's how the process needs to go.

Chairman:

Mr WHEATLEY, this is not yet the decision of the Subcommittee, at
this moment.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Weéll, the terms of the agreement or most of the significant terms of the
agreement are subject to a press release which is, therefore, al in the public
domain or a part of our FAQ which are on our website.  Such agreements are,
under section 201, always confidentia between the parties.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The specific agreement is that the top-down approach on the
investigation of Minibonds is finished and there is no further work to be done.
On other structured products, we've agreed to suspend our investigation
pending the banks handling of complaints under the new handling procedures.
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Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

Weéll, the agreement is binding on all parties, so — you asked to what
extent thisisfinal. Thisisfinal. But clearly, breach of an agreement would
be reasonabl e grounds to take further action and we will ......
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, the banks will be required to account to both the HKMA and the
SFC for their implementation of the agreement. Well monitor that very,
very closely and we will form aview as to whether they have implemented the
agreement both to the letter and the spirit of the agreement. And that's
something that will be subject to our oversight.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Under the agreement, there is no responsibility to re-open the offer.
Very specifically, the banks have said that they will communicate with their
customers between 3 and 10 August and that customers will then have 60 days
to accept. If they have not accepted within 60 days, they will be deemed to
have rejected the offer unless they can provide a valid reason as to why they
were not able to accept in that period; and, if such valid reason is produced,
they will have another 30 days. But the offer is limited to atime; it's not an
open-ended offer.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

With regard to structured products sold by banks other than the 16 banks,
those investigations and negotiations are ongoing so we continue. They're
not part of this agreement; we continue to work on those and we will try to
reach, if we can, an acceptable agreement within the shortest time-frame
possible. | can't give you a precise time-frame because, as I've explained,
these are subject to detailed negotiations which may or may not produce an
acceptable result.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

In terms of it being vague and genera, the complaints handling
procedures review is set out in the agreement. And | appreciate your
comments about the agreement. We've set a number of parameters as to how
that complaints handling process should work and it involves clear procedures
for handling investigating complaints, the functions being performed by
appropriate staff and appropriate level of seniority within the banks. So
there are a range of elements to that which we expect to be put in place very
quickly and we've also required that the banks engage an external party to
review their complaint handling and to implement the results of that review.
Now, al of those are set out in some detail in the agreement.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

We're in the process of agreeing that with the banks. We haven't
finalized the timetable for that.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Weve made it very clear to the 16 banks that this agreement does not
hamper or inhibit or close out our ability to continue those reviews into other
structured products. Wed like to allow this complaint handling process that
we've designed to be effective first but, if it fails, then well return to our
investigations.
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Mr Martin WHEATLEY:

Yes.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes. They're al structured products and they're al credit-linked
structured products.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes.

B B#R -
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Chairman
Mr WHEATLEY?

Mr Martin WHEATLEY:

Yes, the Code of Conduct doesn't vary and it is consistent across all
products.
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Chairman:
Mr WHEATLEY?

Mr Martin WHEATLEY:

Yes. Chairman, the FAQ, just to be clear, is something that we publish
on occasion to explain how people meet their obligations under the Code of
Conduct, so thisisto be taken in conjunction with the Code of Conduct but it
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is explaining how institutions are expected to meet their obligations under the
Code, yes.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes. | haven't got the press release in front of me but we raised a
number of concerns with Sun Hung Kai and they were about the extent of
product due diligence, about the extent of customer suitability checking.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, it would.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Let me be clear. What we have done as part of the agreement is, in
response to the settlement offer and the other conditions, agreed to cease the
top-down investigations into Minibonds and that will cover due diligence,
training and a number of questions related to the sale of Minibonds.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

The top-down investigation in Minibonds has ceased, yes.
Bo@#Ss -

OK -
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

No. What we have said in relation to those other productsis that, where
those products were sold by banks other than the 16 banks, so all the banks
except those included in this agreement, those investigations continue.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

The repurchase agreement or the settlement that we've reached doesn't
cover other products because we simply hadn't reached such a stage of finality
in our investigations, so were not making any statement as to the likely
outcome of those investigations. Where those other products were purchased
through one of the 16 banks who are part of the agreement, what we've agreed
with the banks is that we will suspend that investigation to alow them time to
properly handle the complaints. So that's the distinction that we've reached.
Products bought through these 16 banks, we're giving a pause to allow them to
complete a proper internal investigation and to handle the complaints properly;
products bought through other banks, we continue those investigations.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, what the agreement is saying is we simply haven't reached — we're
not close to any conclusions for those other products. So what we would like
to do is to allow the banks a period in which to resolve their complaints that
they've received from clients for other products. If they can't be resolved
satisfactorily, then we've reserved the right that we will re-open those
investigations but we're giving the banks the chance to ook again at the way
they've handled complaints and take a decision as to whether they've handled
those complaints properly.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, Chairman, | don't believe our effort has been wasted because we
could not have got to the agreement that we've got to without getting as far as
we did with the investigations into Minibonds. So, the only reason we have
any form of settlement available is because we reached a point where we were
able to present to the banks our concerns about the way the products were
handled. In no way does it make wasted the resources that we've put into
looking into other products because welll still be looking at how the banks
resolve the outstanding complaints and we've reserved the right that we may
re-open those investigations if we don't feel that they're adequately dealing
with complaints.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, if you'll allow me, can | provide that as written information
afterwards? Because I'm not sure of the exact numbers.
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Mr Martin WHEATLEY:

WEell, | know there's a handful of other banks beyond the 16 involved
here but 1'd rather give you the exact number for them. | don't think I've got
that number with me.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, the role was one of discussing with the banks the emerging
findings that we have and explaining to them the process that we could go
through and inviting them, if they chose, to make a settlement offer to us.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Well, essentially, the same role in relation to both the brokers and the
banks, so the role would be that we would have investigated potential failings
with both organizations. At the time we were reaching our conclusions, we
would present those and invite them to enter into without preudice
discussions with us to see if settlement could be reached. But there was no
difference between the process we followed for banks or brokers. The only
difference, of course, for the banks, was that it became a negotiation not with
one bank but with 16 banks.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, firstly, in terms of the broker announcements we made, they were
both on a no admission basis. So, even so we said we had concerns raised,
they were on a no-admission-of-liability. With the banks, we haven't set out
concerns in the same way but we've set out a dightly different set of
regulatory outcomes. And | think the ssmple fact is that the facts and issues
that we discovered as part of our investigation process will differ in each case
and the scale of the problem and the scale of the potential payout was different
in each case. So we've ended up with different outcomes because the facts
and the issues are different and the amount of money and the numbers
involved are different.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Wéll, | think therere two, primarily two, factors. One is the example
factor, that the banks have given up 200 million-worth of commission and
have paid out over 6 billion-worth of principal; so | think the banks
themselves will find that a painful process and will want to put in, themselves,
different measures to mitigate it and make sure the same problem doesn't arise.
And, secondly, as part of our section 201 agreement with the banks, we
require them to appoint an external third party who will review how they sell
products, will review how they train staff, how they do due diligence, how
they exercise their obligations under the Code of Conduct, and will make
recommendations; and it will be obligatory for the banks to implement those
recommendations. And that whole process will be subject to oversight by
the SFC and by the HKMA.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

WEell, the offer isn't one for usto make. The offer has to be made by the
banks and, clearly, they're not prepared to make a 100% offer. So, we could
have chosen to reprimand the banks but had we done so, we wouldn't have
this agreement on the table.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

WEell, compensation for victims is something that can only come from
the organization selling the product. The brokers were prepared to offer
100% and were prepared to reach a settlement with us on the terms that they
did. The banks were not prepared to reach the same terms. So, we could
have reprimanded the banks and we could have continued our investigations
but it wouldn't have resulted in $6 billion of return, it wouldn't have resulted
in 90% to 95% of investors getting back around 70% of their money, and it
wouldn't have resulted in us having reviews of the banks processes which
they have agreed to implement. It would have resulted in a court case that
would run for months, years, with no certain outcome. So we took the
decision that, on balance, this was the best solution that we could reach.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Weéll, the HKMA were fully involved in the discussions throughout the
process and that process was a series of physica meetings aong with a
development of a potential section 201 agreement and a number of without
prejudice discussions. | can't reveal any of that data without breaching our
obligations under section 378.

Hon LEUNG Kwok-hung:

But can you provide (The buzzer sounded) ......
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THE
Hon LEUNG Kwok-hung:
...... all the email which isinvolved of this kind of discussion?

Mr Martin WHEATLEY:

Hon LEUNG Kwok-hung:
Or the minutes of the meetings?

Mr Martin WHEATLEY:

Hon LEUNG Kwok-hung:

| think youneed totalk to us......
Mr Martin WHEATLEY:

Right.
Hon LEUNG Kwok-hung:

...... because we are the only regime to make the Hong Kong public to
understand all the activity behind the screen. Y ou need to talk or you need to
provide the document.

Mr Martin WHEATLEY:
| understand that.
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

But any such disclosure would be, for us, a breach of our responsibilities
under the SFO.
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Hon LEUNG Kwok-hung:

So areyou telling usthat you ......
TE

oS =
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Hon LEUNG Kwok-hung:

Hon LEUNG Kwok-hung:
...... to facilitate us to see all the truth?

Mr Martin WHEATLEY:

Hon LEUNG Kwok-hung:

Y ou are coming hereto tell us all the truth.
Mr Martin WHEATLEY:

What I'm saying isthat | would be acting ......
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

...... unlawfully if 1 did that.
Hon LEUNG Kwok-hung:

So how comeit's.......
EE -
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Hon LEUNG Kwok-hung:
...... “unlawfully"?
Mr Martin WHEATLEY:

Hon LEUNG Kwok-hung:

Are you, are you, are you trying to say that you will follow the same
procedure.......

ZE
XEEa -
Hon LEUNG Kwok-hung:

...... to tell the court?
FHE
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To take us to court?
ZE -
------ Rt HERAERIE > RMTEREIEELF N2
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But heneed totalk tousat al ......
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Hon LEUNG Kwok-hung:
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Hon LEUNG Kwok-hung:

What's the purpose for him to come here?
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T EGEMER?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

With relation to the other types of structured products that you've
discussed, there are a number of banks who are not party to this initial
agreement who we have been investigating and we continue to be in
discussion with them. We can't predict or comment on what sort of
settlement they might reach or whether it would be similar to this settlement
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and the facts and circumstances are likely to be different and we simply have
to complete each of those processes and see what the best settlement outcome
we can achieve is. But they remain underway and we're working as hard as
we can to get to what might be an acceptable outcome.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, there are two classes of people that we're talking about here.
There are the 16 banks who are party to this settlement and, for those 16 banks,
what we have agreed with is that, for Minibond products, our top-down
investigations cease subject to them meeting the terms of the agreement.
And, for other structured products, we will effectively suspend our
investigations to give them the opportunity to settle with their clients, and we
will monitor how that process develops. For those banks who are separate to
this agreement, those investigations continue.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The structure of the agreement is that even complaints that those banks
have resolved or say that they have resolved with the clients, we've asked
them to look again. We've asked them to put in a different complaint
handling process and look again at al of those complaints; and that's a part of
this agreement.  If people still are not satisfied, those complaints will then be
accelerated to the HKMA who already have investigations underway. But
we're asking each of the banks, each of the 16, to review again the way they've
been handling complaints and the outcome of their reviews of complaints.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, we have asked them to return — we've set out what we consider to
be a more effective complaint handling process, so weve asked them to
change their internal methodology. We've asked them to appoint an external
third party to review their complaint handling process and we've asked them
to look again at the complaints that they've dealt with. So, we're expecting
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them, who are the people, ultimately, who know the clients best, to renew
those reviews against a new set of criteria.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

WEe're asking the banks who've sold the products to look again at their
own processes and the way they sold the products and the validity of the
complaints. That's where we think the most appropriate place for that review
will be albeit it will be subject to oversight from the HKMA and the SFC.
And, if individuas still don't receive satisfaction, they will have those
complaints looked at by the HKMA and we've reserved the right to re-open
our top-down investigations if we're not happy with the way that the processis
resolved.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

We're obviously very concerned and aware of the financial hardship
people have suffered. We have put a huge amount of resource into trying to
resolve the maximum number of cases as quickly as we can and achieving this
level of agreement within 10 months is something — | know legislators fedl it's
slow — it's something that's pretty unprecedented globaly, in terms of the
speed of resolution of such issues. But we're working very hard on all of the
other issues. We haven't sacrificed anybody. We're trying to get the best
outcome for the maximum number of people.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

There's no attempt on our part or, | believe, anybody else's part, to
discriminate between different types of investors who have bought different
types of products. It's simply the practical issue of Minibonds were the first
set of complaints that we were handed and, therefore, the first investigations
that we commenced; the others are following on.  It's simply a practical issue.
There's no sense in which there is discrimination or differential treatment
between different classes of asset holders.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, (The buzzer sounded) | think the point of the definition is to
recognize that there are some investors who will have had sufficient
experience to understand or have experience of dealing in complex structured
products. Our definition means that 90% to 95% of investors will receive the
offer under this agreement and they should receive 70% or potentially morein
terms of settlement. But some investors who have been investing in products
for many years and have made multiple investments should be sufficiently
aware to understand and ask the right questions about those products.

Chairman:
Okay.
B HNEZER -
FRE - B2 — A -
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

| don't think we can commit, just as we didn't with Sun Hung Kai; we
cannot commit to that being a model that would be acceptable in other cases.
We have to look at each case on the facts and circumstances that we find.
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Mr Martin WHEATLEY:

Y es, we've got the written questions and we'll provide written answers to
them.

EF &
OK » ff iy - B BB S -
VLY ET R
5B LR o LR B SIS LB LOM A F b T BT

F B PR AR I KTU Affll - HEAATFERN T » LRE
HE A NEFLILBR" - ik & EIR RS E (E H A e HAS R =
G BRENSFEFRER " TR BERFEEREH -

ERE - MR RRAEFIRITE - LHBAE T E A AEH
RIT - (R FRAEWEIGTES & HERABAFEWHT
MR AEE &2 » AKEET 19HE 1Y - RAEZ 16[H - Ml A H &% & &

03.08.2009 p.100



EEMREESE B HERMESZ R EEEEMESTSENEENLEESY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

te E o B BCE T AN L - B REHREME L0 HEH
AL L B NERY T 0 B R HE 16[E WE

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, the 16 banks involved included ABN-AMRO which you
mentioned but did not include Standard Chartered. The list is available and
we're very happy to provide that as a written answer, but it's also available on
our website. So all of the 16 banks who are party to this agreement, that's
part of the release and it's available on the website.

HEWEA
FR o L -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, there were — there are 16 banks who are distributors of Minibond
products. Other banks sold other credit-linked products but not Minibond
products.
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Chairman:

1

Mr WHEATLEY?
Mr Martin WHEATLEY:

No, there's no threshold as such but, as I've explained earlier, any
settlement offer has to be a voluntary one made by the sdlling institutions.
Now, what we have available today that we're discussing is what the 16 banks
were prepared to sign up to.  The sums involved for those 16 banks are large
and there are uncertainties involved in that. But, no, there's no calibration of
payment or settlement depending on the number of people or the sums
involved.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, again, if | may, al of those discussions were conducted as
without prejudice discussions during the negotiation process. It's not
appropriate or I'm not able to disclose the nature of those discussions. We've
reached, here, what we think is the best outcome that we could have achieved.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

The size of the outcome, maybe | give amisimpression. The size of it,
to a degree, would affect the ability of different institutions to make an offer.
Clearly, for the brokers, the sums involved were relatively lower, so they
clearly felt able to make a significant offer; the sums involved for the banks
were much higher. But the point I've made repeatedly is we do not have any
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ability to tell the banks what to offer; al we can do is to say to them, in
response to a certain offer, we'll be able to deal with our regulatory concerns
in a particular way. We could have — and, as I've mentioned to some
members, we could have —chosen not to accept an offer like this and we
would still be going through alegal process for many months or years with no
payment.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, | think we wouldn't have got to this particular position had we not
conducted the top-down investigation. | don't think we could have achieved
this. We said, from the start, that our objectives were three-fold: to aleviate
losses, to send a strong message and to mitigate the problem arising again.
Now, had we continued the investigations, we could probably have achieved
the second of our objectives so we could have sent a very strong message by
removing licences or fining banks; we could have sent a strong message by
requiring internal control reviews, but we wouldn't have alleviated any losses
and our judgement was that that was a more important issue to resolve
than ......

FEWES
ERE -
Mr Martin WHEATLEY:

...... simply penalizing banks.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Okay. Again, if I've understood the question correctly, the structured
product investigation in reference to other banks not included in this
settlement, they continue, so we continue with that investigation, we continue
with our discussions with them. The structured products sold by these
16 banks, we have paused that investigation to give them the ability to put
their house in order. If they don't put their house in order, we will continue
that process.

Hon Emily LAU Wai-hing:

Chairman, | thought | heard Mr WHEATLEY sad earlier that the
investigation ......

EE -
FEmE  mirrEetaw > —gRAE N EFN w7 -
Hon Emily LAU Wai-hing:

No. Theinvestigation of the other structured products will cease or the
complaints will be investigated individually. That's what you said in your
statement.

Mr Martin WHEATLEY:

Hon Emily LAU Wai-hing:

Under this enhanced scheme.
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Mr Martin WHEATLEY:
Yes.
Hon Emily LAU Wai-hing:

You are not going to conduct the top-down approach, the investigation,
with the ELN and the other products, are you?

Mr Martin WHEATLEY:

We've reserved theright ......
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

...... to recommend (The buzzer sounded) — recommence those
investigations if that complaint handling process doesn't yield an acceptable
result.

Hon Emily LAU Wai-hing:

That's exactly what 1'm saying, Chairman.
e

BFEE -
Hon Emily LAU Wai-hing:

| think this complaint process is not going to be very fruitful and you
said, earlier, had not there been that top-down approach, that investigation, we
wouldn't have got this, you know, so-called resolution before us today. So
the same would apply to the investigation of the ELN and the other structured
products. That'swhy I, together with other colleagues, urge you to go ahead
with this top-down approach to investigate those structured products ......

EE

2
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Hon Emily LAU Wai-hing:
...... aswell and not to wait until the other investigations have failed.
TE
FEE  FmE > HEEWEMEENH  TMERERE......
Hon Emily LAU Wai-hing:
No, I'm asking ......
EE -
...... EAfERE e
Hon Emily LAU Wai-hing:
Oh, sorry, sorry, Chairman.
Chairman:
Anyway, Mr WHEATLEY, youtryto......
Mr Martin WHEATLEY:
Yes. No, | understand the point ......
Chairman:
...... answer, respond to the question in accordance with the summons.
Hon Emily LAU Wai-hing:
He understands the question.
Mr Martin WHEATLEY:

Hon Emily LAU Wai-hing:

Can you let him answer it?
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Mr Martin WHEATLEY:

Yes. No, | understand fully. And, again, what we've taken a view on
is that this settlement with these banks has required that they put in place very
significant complaint handling procedures so we want to give the bank the
chance to make those procedures work.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, the category is something that we have created for the purpose of
this agreement, so you're right in the sense it's not something that's published
previously or has existed previously. But it recognizes the principle that
certain people have experience and have knowledge and should have the
ability to understand the risks that they were undertaking. But the structure
gives 90% to 95% of investors the ability to participate in this offer, so | think,
for the vast majority of people, it gives them the ability to participate in what
we think, in the circumstances, is a reasonabl e offer.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, that seems to imply that we should not pay certain people who
would otherwise benefit, ssmply because they've kept quiet or haven't been
knowledgeable, and use that money to benefit people who are knowledgeable
investors and | find that, as a regulator, quite a difficult outcome to justify.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

No, we've chosen a different approach with the 16 banks and what we
are requiring them to do is to carry out two internal reviews using an external
third party, one looking at their own internal control processes and the way
that they do product due diligence, the way they carry out their
know-your-customers, the way their frontline staff are trained and monitored,
and once they've got the results of that review, to implement all of the
recommendations — and that will be subject to oversight by the HKMA and
the SFC — and then, separately, to carry out a review of their complaint
handling processes and look at the extent to which they are compliant with our
codes and guidelines, and again, they are obliged to implement all of the
recommendations that come out of that review and that will again be overseen
by the SFC and the HKMA. So, a dlightly different approach we've taken
with the two classes.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, as part of the agreement, we've set out a fairly specific approach to
internal complaint handling and we are requiring them to re-open the cases
and look again at the complaint cases that they've received and to resolve
them in accordance with the procedures that we have set out and we're in the
process of agreeing a final timetable for that with the banks and with the
Monetary Authority.
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Chairman:

Mr WHEATLEY?
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FrEMHEER -
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Okay. In terms of the timetable, it's not our intention to alow this to
move out along time. We haven't yet finalized the timetable, so | can't give
a specific date but it's our intention to actually force that to be a tight timetable.
In terms of ceasing or otherwise the top-down approach, we've agreed to a
position and we have to stick to that, so that position is we do pause that while
the complaints are re-looked a, ......

TE
Mr Martin WHEATLEY:
...... and we can't change that position.
EE -
AEWFAS -

A WM g2 D akie 2 BIER 173 IR (& 257 DL By —
SLRE R E A BRIV R 2 D RER TR ? B LB JE (R FR AT A8 tight
fytimetable - AT AT REZ H 1T &K e

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

I'm not sure if we've got the precise number of other — or the up-to-date
number. | know that, the last time | looked, there were about 500 complaints
relating to products, in relation to these banks, other than Minibonds. That
number may grow, obvioudly, in response to this announcement but it is our
intention to force as tight a timetable as we can do onto those banks but,
because we haven't agreed to that yet, it would be unfair of me to try to give
any estimate today as to what that timetable would be.
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Mr Martin WHEATLEY:
Again, Chairman, ......
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... with respect, | can't give an estimate of that because that is subject to
a further level of agreement with the banks and I'd rather achieve that
agreement first.

REBMEER -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Agan, I'm not sure — the question — we're somewhere — we're quite a
long way along in terms of our investigation into other products and the banks
know what our concerns are, so they know exactly what the concerns are that
we will be presenting to them. We're saying to them, "You have an
opportunity to handle the complaints taking full knowledge of the sort of
concerns we have before we continue that top-down approach”, and that's
what we've said to them.  But we haven't given atimetable for that.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| believe a significant number of them, but not all, are held in trust in
New York by a custodian on behalf of HSBC but there's dightly different
treatment of each series. But HSBC have now appointed PwC to act as a
receiver and | know PwC have started that process.
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Chairman:
Mr WHEATLEY?

Mr Martin WHEATLEY:

In anumber of cases, the original instrument collateral has been sold and
the money has been placed in short-term treasuries but it's being held until the
trust details can be properly resolved.
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Chairman:

"/

Mr WHEATLEY?
Mr Martin WHEATLEY:

I'm afraid | can't. We don't have that information. That's only
information that the trustee will have, ......

REMHBAR -
MirEE ...
Mr Martin WHEATLEY:

...... and they may not have al of that information.
FrEWMHS -

ES &
FEE -
REBHA -

...... TEGEEN — ESRTSEEER - 5 PWCH
SIFHER (TR 7

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, we can ask but we wouldn't be exerting any regulatory role in
asking for that, so that may or may not be forthcoming.
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Mr Martin WHEATLEY:

As | say, we can certainly do that but, please, understand that we
wouldn't be exercising a regulatory authority, so it's entirely up to them as to
how much information they would want to provide to us.

FEBMHEER -
& WA ENEE FER -
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Mr Martin WHEATLEY:

WEeéll, just to be very clear, we don't have the information. We can
present a request for information to the trustee and they may or may not
respond to that request because we wouldn't be acting in a formal regulatory
capacity, but I'm very happy to share the request that we would make with the
Subcommittee.

REHHA -
Wy ek EEEED -
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Chairman:

p=qUits
ll

\

=

Mr WHEATLEY?
Mr Martin WHEATLEY:

There was an estimate of collateral values that was presented to this
committee in December by the Hong Kong Association of Banks and that was
based on an Ernst & Young report from, | think, around October, but PwC
now have the formal job of recovering the value.

But can | just come back to the earlier point you made about investors
need to know the value of collateral? Under the terms of the agreement, if
the collateral is worth more than the offer that the bank makes, the offerer is
obliged to provide the additional value to the client. So it makes it less
important that the client knows today what the ultimate value of the collateral
with because, under the terms of our agreement, the banks have agreed that
they will top up that excessif they recover excess.

FEBMHEER -
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Mr Martin WHEATLEY:

Sorry, could ......
FEWHES -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The 60% or 70% number is a commitment that the banks will repurchase
at that level irrespective of the value of the collateral, so the banks are taking
the risk. They have said, "We will repurchase the golden-age customers,
today, at 70%, all other customers, today, at 60%", and they are on risk. If
the collateral is worth significantly less, then that's a larger cost to the banks.
If the collateral in any series comes to more than they have paid out, they have
to pay that amount out to the investors. So, your point you made earlier that
the investors have to know the collateral to know whether to accept it, | don't
believe that's true. It's the banks that are on risk; they have made the
commitment that they will pay regardless of the value of the collateral and, if
the collateral is worth more, the banks will then pay that extra amount to the
customers.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

That's all part of the same settlement agreement.
EE -

REE -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The point | was made was in the original announcement; there aren't
other secret — there is more detail in the agreement but there aren't other
significant components of commitments that we've made that haven't been
announced.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Sorry, | heard thefirst part ......
FEEHA -

RN
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Mr Martin WHEATLEY:

...... of the question but | missed the |ast part.
TE

K -
Hon James TO Kun-sun:

Now we are talking about Minibond agreement ......
Mr Martin WHEATLEY:

Yes.
Hon James TO Kun-sun:

...... with the banks but you take away — well, you suspend your statutory
duty, voluntarily suspend yourself the statutory duty to investigate the
non-Minibond systematic failure. {25 H & E =R ?

Mr Martin WHEATLEY:
Yes.
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, it's part of the agreement that we have made. And can | just be
clear? You mentioned that were there other secret elements. This isn't a
secret element. This was part of our initial release that we made this part of
the initial announcement, so everything we've talked about today was in the
public announcement.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, | think the point | made earlier with regard to the agreement:
it contains a confidentiality agreement between us and the banks which we
would be breaching if we.......

Hon James TO Kun-sun:

But can | know what is the confidential nature if all the essential thing is
released?

TE
WEE......
Hon James TO Kun-sun:

Isit only the name of the signing officer?
FHE
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Hon James TO Kun-sun:

What's the confidentiality in nature? If all the essential thing, as you
said, isreleased already?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

All of our settlement 201 — sorry, al of our section 201 agreements are
invariably confidential between us and the other party.

Hon James TO Kun-sun:
No, I'm asking you ......
TE
REE -

Hon James TO Kun-sun:

Mr Martin WHEATLEY:
Right.
Hon James TO Kun-sun:

...... not the format or the usual practice or the tradition or what you

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

WEéll, | think the point | made, Chairman, to Miss EU's question earlier is
we can't voluntarily release that absent you compelling us to because to do so
would be for us to breach a confidentiality agreement. | think you need to
think about the processes through which the committee needs to ask that
guestion.

Hon James TO Kun-sun:
Yes, thefinal question ......
Chairman:
Mr TO is asking for the essence, not the details, of the agreement.
Mr Martin WHEATLEY:
Well, | think ......
Chairman:
Areyou able to answer this question?
Mr Martin WHEATLEY:

Well, the essence we've discussed. There aren't secret components to it.
There are more detail in certain areas and we'd be very happy to discuss those
but, in terms of actually passing the agreement across, that's still subject to the
agreement being signed as confidential by the signing parties.

FEEHA -
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Sorry, I'm not sure what the questionis.
Hon James TO Kun-sun:

WEell, you said that thereis atechnical or detailled — secret detall, ......
Mr Martin WHEATLEY:

Right.
Hon James TO Kun-sun:

...... in detail, okay, apart from those already released.
Mr Martin WHEATLEY:

Hon James TO Kun-sun:
Please, use the four minutesto tell us asfar as possible ......

Mr Martin WHEATLEY:

Hon James TO Kun-sun:

...... without producing the original copy.
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

| wouldn't describe them as secret details. They are further details of
the two reviews that we're expecting the banksto conduct. $So ......

Hon James TO Kun-sun:

So can you tell us more now?
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Mr Martin WHEATLEY:

Yes. Intermsof the complaints handling review, we are suggesting the
review parameters, timely complaint handling, the steps that they need to
investigate and respond to complainants; we're looking at the power of the
reviewer who does the independent third party review; what the final report
should cover and a requirement that the recommendations are implemented.
So that's a set of areas regarding complaints handling.

Similarly with the internal control review, it will cover the review
parameters, the areas that need to be covered. Again, it will cover the power
of the reviewer, what the reviewer would have access to in terms of
interviewing bank staff, reviewing documents, etc.; the need to report to
HKMA and the SFC and what the report's contents need to be.

They're the sorts of areas that are included in detail in the agreement.

E/E
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Again, | can't comment on our process of negotiation. Obvioudly, the
document that we've signed is confidential to the two organizations but we
recognize that there may be procedures that this committee wishes to put in
place.

Hon James TO Kun-sun:

No, I'm asking you ......
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FHE
REE -
Hon James TO Kun-sun:
...... whether you have tried your best to release this confidentiality.
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
WEell, we haven't yet been required to release this confidentiality.
Hon James TO Kun-sun:
No, no, no, so you have ......
TE
REE -
Hon James TO Kun-sun:
...... you don't have the public interest in mind.

Mr Martin WHEATLEY:

Hon James TO Kun-sun:

Y ou feel the public interest isto keep this secret as far as possible.
Mr Martin WHEATLEY:

No, we very much have the public interest in mind, ......
Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

...... and we've tried to achieve an overall agreement which acts in the
best interests of the public.

Hon James TO Kun-sun:

Mr Martin WHEATLEY:
That's very much been at the forefront of our minds.
Hon James TO Kun-sun:
So you think that ......
EE -
REE -
Hon James TO Kun-sun:
...... not to release the original copy isin the best interests of the public?
Mr Martin WHEATLEY:

| don't really believe that the original copy adds much information that
isn't already publicly available.

Hon James TO Kun-sun:
But you said there are something.
Mr Martin WHEATLEY:
Ohyes. And the details between us and each of the banks.
ZE -
REE -
Hon James TO Kun-sun:

You don't think it is essential to the public monitoring of your work?
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Mr Martin WHEATLEY:
| think ......
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... it's essential that we and the HKMA have a strong handle on how
the banks conduct their reviews.

Hon James TO Kun-sun:
No, but the public ......
EE -
REE -
Hon James TO Kun-sun:

...... have also a role to play to monitor you, whether you make use of
those strong-hand element in the agreement to monitor the banks' review.

Mr Martin WHEATLEY:

WEell, we're very consciousthat ......
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

...... this committee is in the process of conducting such areview and the
documents you need to conduct that, I'm sure you will ask usfor, formally.

E/E
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Again, youre asking me to disclose details of without prejudice
negotiations which | can't do.
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Chairman:

Mr WHEATLEY?
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Chairman:
Okay. MrWHEATLEY?
Mr Martin WHEATLEY:

We have collected a substantial amount of the evidence that we need as
part of our top-down process, so we don't believe that there's an opportunity or,
indeed, professionally a likelihood that the banks will use that opportunity to
destroy evidence. | don't believe that's a correct assumption. That we are
offering the banks the opportunity to resolve correctly outstanding complaints.
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Chairman:

Mr WHEATLEY? Last question.
Mr Martin WHEATLEY:

| think the point | had made is that you appear to be making a suggestion
that the banks would improperly destroy evidence during this period and ......

Hon James TO Kun-sun:

No, no, no. Sorry, | must correct myself. I'm not making a suggestion.
| said objectively they will have more room, more opportunity.

Mr Martin WHEATLEY:
Okay.

Hon James TO Kun-sun:
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Hon James TO Kun-sun:
Areyou agreeing to that?
Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The two points | would make is that, one, we have collected the vast
majority of evidence that we need as part of our top-down investigations,
we'renot ......

Hon James TO Kun-sun:

No, but you said you are far away from having any conclusion.
Mr Martin WHEATLEY:

| didn't say that.
FHE

IR 568 R » B 55 —f7 -
Hon James TO Kun-sun:

No, no, we check therecord. You havesaidthat ......
Mr Martin WHEATLEY:

No, | didn't ......
Hon James TO Kun-sun:

...... to severa of our colleagues.
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Mr Martin WHEATLEY:

No, Mr TO, I've never said that. | have said......
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

...... we haven't reached conclusions yet. That's different from saying
we're far away from conclusions.

Hon James TO Kun-sun:
Good. I'mglad to hear that.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, the position regarding the banks is similar to Sun Hung
Ka and KGI in that there is not an investigation report as such. There are
notices at different stages of final preparation. So there isn't a final agreed
report, which | think is one important point.

And the second point | would make is that the same claim for Pll would
apply to those papersin relation to the 16 banks.
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Any further to add, Mr WHEATLEY ?
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Mr Martin WHEATLEY:

Well, | think, as I've explained, the same concerns for us would apply to
the proposed notices for the 16 banks as applied to the brokers and, therefore,
were that clam to be made, were that summons to be made, we would
respond in the same vain.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

As of this date, we have, in regard to the banks, only the one agreement
with regard to the 16 banks. Our procedures would always be that we do not
have secret agreements. At the point an agreement is reached, we will
announce it immediately and that was the position with this agreement and it
would be the same with other banks. We're still in discussion and, therefore,
we're not in a position to announce what an agreement might look like at this
stage.
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Chairman:

l

Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, I don't think you can reach those public conclusions. Clearly, we
areraising similar concerns but we haven't completed those investigations and
it's again premature to state conclusions when we're still in the process of
completing investigations.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

We are clearly pursuing similar lines of inquiry so that the sort of issues
that we have reached concerns on in the case of the brokers are similar cases
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in other areas and we will apply the same regulatory principles when we're
investigating other products from other organizations.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Again, there clearly are some common themes in terms of all the sale of
complex products and we're investigating those common themes across
different products and different banks and we will apply the same principles.
We can't be sure that welll reach exactly the same conclusions because there
will be differences in terms of the product complexity: maybe the training
process, maybe the issuer, maybe the distributor will be different. So even
though so we'll apply the same investigatory approach, we may reach different
conclusions based on dightly different observations.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, the banks have committed to pay a settlement amount which
equates to around 6.2 billion, 6.3 billion. That includes covering all
Minibond series regardless of where the underlying collateral value is. For
those series where the underlying collateral value turns out to be higher than
the settlement amount they've agreed, they will pay that addition to the
Minibond holders. For those series where the collateral value is lower than
the settlement amount, the bank will absorb that loss.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

We have no better information than the sheet that you're holding which
was the sheet that was calculated last November. PwC have been appointed
and the numbers may be similar to this, they may vary from this. But the
point I've made is this, those series where there's very low recovery value, the
banks will make considerable |osses; those series where the recovery value is
high, they banks will ssmply pass on that additional recovery to their clients.
The actual amount that it costs the banks ultimately is subject to a scenario
analysis as to what the collateral is worth and we don't know that figure at this
level but the banks are taking on the risk today that they may or may not
recover their value.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

A couple of points. In terms of the extent to which this is punitive or
not, obviously, that's based on a whole set of assumptions as to what the
ultimate collateral is. Now, you've mentioned that, on your calculation, the
banks — it may cost the banks, ultimately, 1.9 billion.

Hon KAM Nai-wai:
Yes.
Mr Martin WHEATLEY:

And, in addition, there's the 200 million of lost commission income.  |If
that is the final figure, | do think that's a punitive figure for the banks and |
think, over and above the financial cost, there's a high reputational cost of this
process that we've been through and there's a high cost to relationship with
their customers. So they're all costs; not just the financial cost.

Sorry, | forgot the second part of your question.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Okay. The question of whether it's punitive enough: it's a much higher
figure than we could have imposed as a fine. So, under the law that we
operate, al we can ever impose as a fine would be $10 million or three times
the profit. And if the profit they're giving up is 200 million, clearly, three
times that would be far less than it is under this agreement. So, | think the
numbers that you've talked about, | think that would be sufficiently
punitive ......

Chairman:
Okay.
Mr Martin WHEATLEY:

...... but it's certainly much higher than any fine we could have imposed.
And, clearly, any fine we could have imposed would not have meant any
compensation to investors because that's not what fines are used for.
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In terms of whether it punishes experienced investors, you mentioned
Octave and Constellation Notes and a number of other notes. Those
investigations continue, so where they are sold by other banks that are on this
list — and there are a number of other banks who weren't Minibond
distributors — we're still in the process of determining exactly how those
investigations should be resolved. Whether it's a punishment to experienced
investors, | think one of the difficult questions that this committee and we
have been struggling with is how far we are dealing here simply with
investors who have been duped because they didnt have sufficient
information to make investment decisions and how far we're dealing with
experienced investors who simply took a risk and lost money because of that
risk. And there's clearly a combination of the two.

Under the agreement that we've reached, we are seeking a pay-out of
around 70% to 90 to 94% of all investors and | think that's an acceptable
outcome given the circumstances that we're dealing with.
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again? Your problem, | mean, your problem, your mistake.

Mr Martin WHEATLEY:
WEell, the processthat ......
Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

...... we are engaged in is trying to make sure that the banks and the
brokers properly understand their obligations under our Code. So that's the
reviews that we've asked for. We've also said, separately to that, that we
would review the codes that we operate — so, in terms of product approvals,

in terms of conduct approval — and look at whether those codes and, therefore,
the way that we operate need to be improved as well. And that will be
subject to public consultation.
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Mr Martin WHEATLEY:
Wéell, | understand ......
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... it'savery difficult issue but | am subject to the SFO and section 378
of the SFO imposes secrecy provisionson me. That would be unlawful were
| to breach those secrecy provisions. $So it puts me in a very difficult
position with this committee. I've tried to be as open as | possibly can
without breaching the law but my lawyers would tell me that, if | go beyond
the stage I've gone to, | am myself breaching the law in giving evidence to this
committee.
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Hon LEUNG Kwok-hung:

Did you recommend ......

EE
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Hon LEUNG Kwok-hung:

TE
R R HE IR R EE R 2
Hon LEUNG Kwok-hung:
...... in order to let them give the order to your colleagues?

Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
If my answer was vague.......
Hon LEUNG Kwok-hung:
Did you?
Mr Martin WHEATLEY:

Hon LEUNG Kwok-hung:
Did you?
Mr Martin WHEATLEY:

...... it wasn't intended to be. Let me explan exactly the
decision-making process. A number of powers were delegated by the board
at the commencement of the SFO, one of which was to achieve settlements
with organizations. That power is delegated to the director of
enforcement ......

Hon LEUNG Kwok-hung:

| know that.
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Mr Martin WHEATLEY:

...... so that's where the decision was made, not at the board level, not at
the chairman level but at the director of enforcement but with my full support
and with full briefing given to the board. But, technically, the decision was
made at that level, not at the board, not at the chairman level.
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Hon LEUNG Kwok-hung:
Have you recommend thisto the board ......
Mr Martin WHEATLEY:
Weéll, the board ......
Hon LEUNG Kwok-hung:
...... as adirector?
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The board are fully informed and supportive of the position we've taken
but, technically, the decision istaken at the director of enforcement level.
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Mr Martin WHEATLEY:

We have not been asked ......
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

...... by anybody to take this decision. Clearly, everybody is concerned
about the continued unrest caused by this and the continued concern and,
certainly, the concern of individuals who are facing hardship.  So, everybody
is concerned about that: 1 know this committee is; we are, at the SFC; the
Government is; the HKMA are. But we have not been subject to
inappropriate influence to try to affect the way we take our decisions.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

The proposal, as with all settlements, starts with us presenting to an
organization under investigation the concerns that we believe may be justified
and, at every stage, we would say to the organization under investigation, "If
you would prefer to enter into without-prejudice settlement discussions, then
we're prepared to have that discussion as well." So, it's purely a discussion,
it's purely a process between the SFC and, in this case, the banks.

Hon LEUNG Kwok-hung:
Purely?
Mr Martin WHEATLEY:
Yes.
FHE
Hon LEUNG Kwok-hung:
Just between the SFC and the bankers?
Mr Martin WHEATLEY:
Yes.
Hon LEUNG Kwok-hung:
Not the — the HKMA did not involve?

Mr Martin WHEATLEY:

Mr WHEATLEY?
Mr Martin WHEATLEY:
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Hon LEUNG Kwok-hung:

So how can't ......
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Hon LEUNG Kwok-hung:

How can't it be?
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Hon LEUNG Kwok-hung:

Okay.
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Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

The HKMA — Chairman, the HKMA were clearly involved because they
were providing us information through their own investigations. They were
involved or they were present at all the discussions so they were aware of the
development of the settlement negotiations and they were very supportive of
our approach. But, ultimately, it's a section 201 settlement under the SFO
which is the responsibility of the SFC.
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go ahead" or not? Or the banker say "Yes"?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

We, at no stage, needed or are required to ask permission of either the
Government or the HKMA to agree a settlement. It's a settlement that's
made between us and the banks. The HKMA were fully informed of the
development of that ......

Hon LEUNG Kwok-hung:

| know that because ......
EE -
Hon LEUNG Kwok-hung:

...... it was only provided by the section 201, so you must be the agents to
talk with the bank to make the negotiations but what I'm asking is that
whether the HKMA and John TSANG were involved or giving direction.

Mr Martin WHEATLEY:
Therewasno ......
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

There was no sense of giving direction. They were involved to the
sense that we kept them informed of developments in a broad sense but, no,
there was no coercion or pressure or direction from those parties.
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Chairman:
Okay.
Hon LEUNG Kwok-hung:

No, no, | amnot ......
EY
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Hon LEUNG Kwok-hung:
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Hon LEUNG Kwok-hung:

...... there were pressure or not.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, what they're implementing immediately are a set of requirements
that we are requiring under the agreement as to how the current complaints are
being reviewed, so that each customer complaint relating to the purchase or
sale of investment products would be handled and investigated promptly and
objectively, that each investigation involves an assessment of the relevant
staff involved, dealing with the customer, that each complaint involves an
interview with the customer, that each investigation analyses the bank's
conduct against its obligations — so we have reminded them what those
obligations are — that each customer complaint is subject to the separate
written report, and so on. So there's a set of steps which we're asking for
immediately and that all of that is overseen at a sufficiently senior level within
the bank.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, obvioudly, that would be the idea situation and then all the
recommendations would be implemented and complaints would be handled
according to that but that simply will delay the process further. So, we're
requiring — there's a set of changes that we have identified be implemented
immediately, the third party review be commenced as soon as possible and
recommendations from it be then implemented as well.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Well, Chairman, firstly, the third parties will be independent bodies that
have to be approved by us and the Monetary Authority and it's likely to be
significant, large firms of lawyers or accountants. In terms of the process,
clearly, it would be ideal and cleaner if that could be completed first and the
recommendations implemented but that would delay further the handling of
complaints, so we felt it was more important to start the process of handling
complaints against a set of guidelines that we have identified and then to
increase that level, if necessary, once the third party process is completed.
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Chairman:

il

Mr WHEATLEY?
Mr Martin WHEATLEY:

| think it's a necessary recommendation. In terms of whether it's the
most efficient, there is a trade-off. Clearly, it would be more efficient for
that third party review to be done first but that would delay the handling of
complaints. And we're very concerned about the hardship that people are
suffering and wanting to get this resolved. So, we've given the banks what
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we believe are a set of requirements which are significantly enhancing their
current processes.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, Mr Chairman, we will be closely monitoring this process, so both
us and the HKMA will keep a very close scrutiny on the extent to which the
banks have complied with the terms of the agreement and any breaches of the
terms of the agreement we will treat very seriously. So, | can only assure the
committee that we'll make sure the process works as best possible by keeping
avery close eye on the way that the recommendations are implemented.
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Chairman:

Mr WHEATLEY, ......
Mr Martin WHEATLEY:

| hope not.

Chairman:

...... how long would that be?

Mr Martin WHEATLEY:

We are putting a lot of pressure on resolving these processes as quickly

aspossible.
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Chairman:

How long would that be?
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Mr Martin WHEATLEY:

WEell, because we haven't agreed that with the banks yet, it would be
premature to me to give you that information but we are in the process of
trying to agree that timetable.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, they will be bodies who we consider to have an adequate
understanding of internal control procedures. So, it may be consultants, it
may be lawyers, it may be accountants, but it would have to be somebody that
we feel confident to be able to complete that sort of work.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, it shouldn't affect theinvestigation. It's separate to that.
e
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, I'm sorry, if you've got that impression that well review the
three-step approach. Thisis now a signed agreement which is binding on the
SFC and on the banks, so, no, we won't be reviewing the terms of that
agreement unless we feel that there is a material breach by one of the
countersignatories to the agreement.
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Chairman:

Mr WHEATLEY, will you be able to stay for another ......
Hon Emily LAU Wai-hing:

Ten minutes.
Chairman:

...... twenty minutes or so? Because weve ill got two members
waiting to raise questions.

Mr Martin WHEATLEY:
Of course, Chairman.
Chairman:
Would that be possible?
Mr Martin WHEATLEY:
Yes.
Chairman:

Okay, thank you.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Weéll, firstly, the "private investor" definition is something that was the
subject of consultation, including at this Legislative Council, at the time the
SFO was put in place and, so, the definition of "professiona investors' has
been subject to considerable public comment but there are questions now asto
whether we need to review that and so we've made a commitment that, after
the summer, later on this year, we will put out a consultation paper that will
review the definition of "professional investor" and seek to look at whether we
need further changesto it.

The category of "experienced investor”" is not something that's been
subject to public review but, clearly, has been part of the discussion that we
have had with the 16 distributing banks and that recognizes the fact that,
amongst al the categories of investors who would have invested in these
products, while for many they wouldn't have had either the education or the
investment experience to understand the risks and the natures of the product,
there may be some who do have sufficient experience to understand the risks
and nature of the product. And we agreed with the banks that we needed a
simple enough definition that would, therefore, be administratively simple to
implement but without affecting a large number of investors. And that's
where we came up with the definition of an experienced investor as being
somebody who has dealt five times in the previous three years with a complex
financia product. The nature of the agreement, therefore, is such that, of the
total population, between 90% and 95% of investors will be considered
eligible and, therefore, will be given arepurchase offer.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, Chairman, it's our intention that, on a number of these areas, we
will produce a public consultation document later on this year and the public
consultation document will cover a number of issues about products and
product disclosure, what products can be created under the Companies
Ordinance and what products have to be created under the SFO. We will
consult on the use of gifts and whether those sorts of incentives are conducive
to selling complex products. We will consult on a "mystery shopper"
programme and we'll consult on our Code. So al of the things that we've
been talking about in this committee will be the subject of a public
consultation process later on this year.
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Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

WEell, even — Mr Chairman, even before that process has been compl eted,
we are engaged in avery active dialogue, both as part of the investigation and
separately as part of our ongoing discussion with banks and brokers, about
their obligations under their code and explaining very clearly what those
obligations are and how they have to be discharged. So that's something that
has been happening, effectively, since last September in terms of trying to
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make financial intermediaries much more aware of what their obligations are.
So that's an ongoing process. What we'll be looking at, later on this year, is
whether those codes themselves need to be changed or whether it's the
implementation of the existing codes which has been the problem.
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Mr WHEATLEY, can you respond to this one?

Mr Martin WHEATLEY:

WEell, Chairman, | know there's been a general concern about whether the
regulation has moved too far in the other direction. | don't think it should
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take two hours to sell a renminbi bond; it's a relatively simple instrument.
It's not as complex as Minibonds but it still involves a suitability assessment
because the renminbi bonds are still issued by, effectively, foreign companies
because they're Hong Kong incorporated banks; it involves exposure to a
foreign currency and it involves liquidity risk because they're not traded on
the Stock Exchange. So, it shouldn't take two hours but it still requires that
suitability is assessed because that may not be suitable for everybody.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Anybody who has bought ELNs issued by Lehman Brothersis clearly —
ends up as an unsecured creditor of Lehmans. There are other products
which reference Lehmans as an entity and there are significant losses in that
space, as well.  So, almost any products where Lehmans is either a party as
an issuer or a reference entity will have suffered severe losses and we are
investigating and looking into a large number of cases of complex products
which include both credit-linked notes and equity-linked notes.
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Chairman:
Mr WHEATLEY?
i I DLET 8 - B8 A i A e
Mr WHEATLEY?

Mr Martin WHEATLEY:

Y es, Chairman, there are — there is a regime which allows for the private
placement of notes where the documentation doesn't require any prior
approval by the regulator. So, these are notes typically placed by banks with
their private wealth investors but even if the documentation doesn't require
prior approval, they're still subject to our Code of Conduct in the selling
process. So thereis still — unless they're sold to professional investors, there
is still a suitability requirement which has to be met.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, Chairman, the way that we have structured the second stage
payment is that that will be paid once the value of collateral isrecovered. If
the value of collateral, at that second stage, is any value above 10%, then an
additional 10% will be paid to the investors. If the recovery of the value at
that second stage is above 60% or 70%, then all of the additional amount
would be repaid to the investors but it does rely on the recovery of the
collateral value.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

At the second stage, if the value of the collateral is between zero and
10% (The buzzer sounded), then that's exactly what gets paid out. If it's 3%,
then 3% gets paid out; if it's 9%, then 9% gets paid out. If it's above 10%,
then the full 10% gets paid out; if it's above 60%, then any additional amount
gets paid out.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEeéll, the dedl, | think, is the best that we could have achieved. Any
such clauses as you've suggested would have required agreement amongst
16 banks and ourselves and I'm not sure whether that would have been
possible.  So, | can accept your point that you're making, that maybe it would
have been nice to have other clauses in; | think the clauses that we've got
provide as best that we could have achieved.
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Mr Martin WHEATLEY:

Weéll, | think, again, that we.......
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, we recognize that there may be some classes of investors
who were sufficiently experienced that they could have and perhaps should
have understood the nature of the product and, whilst that was a small
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minority of investors, we needed to identify a relatively ssimple mechanism,
that was administratively simple, for the 16 banks to administer. The
measure that we came up with was the result of a discussion between us and
those banks.
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Chairman:

Mr WHEATLEY?
FEHZS

RUFT(E & 20 » OK -
Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

Weéll, Mr Chairman, the point | made earlier is that we expect the banks
to adhere to both the letter of the agreement and the spirit of the agreement
and, if we find that there are odd anomalies or odd situations, then that's
something that we'd expect to discuss with the banks as to whether there could
be a complaint upheld in the sort of circumstances that hypothetically you've
described. 1'm sure there will be some at the margin that we have to have an
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interpretation of but | think this definition is as ssmple administratively as we
could have come up with.  Anything more complex would have lent itself to
much more confusion, | think.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, clearly, we can be approached directly. We'd expect that the
original point of complaint of any dissatisfaction with complaint handling
would be the HKMA but, nonetheless, we expect that well get some
references directly and we'll engage with the HKMA on those.

EZ &
W -
FEPHA

ko B WEHE... A RELENFESEEE8E L
Bt o MR SHERTT - BHRIFERE AL - %16 SR 1T 00 JH 1% B 1oh
Rl AUE 0 BB DD 50 B9 Ry B I B e BLRR I o BIVJE AU R A s R 0
s AN SRAER AT I0aE A - BB AR A D R - & KMl
A gt — g WAL 5E - N EEE E TAC ik ERL ) DL E] —
g -

H A Rfe E 2 & R ] R MOE [ 05 » RRIRA G ... B
EMEEERRAER  EWRFHNEFNEE  (FEFERZER
P AT LA & » Rk irst & ERr R BEAE A B T~ JER(EH
Al fe YRR A g

03.08.2009 p.180



EEMREESE B HERMESZ R EEEEMESTSENEENLEESY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, that question | answered earlier and we don't have a
precise timetable for that. We will have one because it's important that we
decide it but that's something that's still part of a discussion between us and
the banks.
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Chairman:

Mr WHEATLEY?
FEAHA -

B E R -
Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

There are a number of supplementary agreements that are necessary to
effect the overall agreement.
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Mr Martin WHEATLEY:
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, | don't believe that any of that supplementary work affects
the information that clients would need to accept the offer. The information
that we've referenced to a couple of times today that people would most like
to accept the offer is knowledge of the value of the collateral and what we've
tried to do here is structure an offer that is independent of the value of the
collateral. So the banks are on the hook for 70% or 60% regardless of the
level of the collateral and, if the recovery of the collatera is greater than 60%
or 70%, the banks are obliged to distribute that at a later stage. So, the
ultimate value of the collateral shouldn't affect an investor's ability to take a
decision on this today.
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Hon Audrey EU Yuet-mee:

Yes. Mr WHEATLEY, if the collateral, when they are sold, actually
realizes more than a 100% of the capital, where would the surplus go?
Would it go to the customers?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

We hadn't — given the nature of the products, we hadn't considered that
possibility.

(Witness seeks instructions from the accompanying person)
Hon Audrey EU Yuet-mee:

WEell, why not? | mean, if the securitiesrisein value, ......
ZE -
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Mr Jimmy CHAN:
Sorry, Chairman.
Hon Audrey EU Yuet-mee:

Hon Audrey EU Yuet-mee:

Mr WHEATLEY, it isimportant and that's why earlier | asked you about
the valuation of the collaterals. | mean, we now see, looking at the stock
market, for example, securities are going up in value. What if, ultimately,
when the collaterals are realized, they are sold for more than a 100% of the
capital? Who ......
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Mr Martin WHEATLEY:
Well, these.......
Hon Audrey EU Yuet-mee:
...... gets the entitlement to the surplus?
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

These — | think, the surplus would be distributed to the investors, because
they are entitled to the ultimate value of the collateral, but the reality of these
products aren't like equities. They're not prices that have a huge volatile
upside. But, clearly, the Minibond holders are the people who are entitled to
the ultimate value of the collateral.

Hon Audrey EU Yuet-mee:
Yes, | don't understand ......
EE -

Hon Audrey EU Yuet-mee:

Mr Martin WHEATLEY:

Right.
Hon Audrey EU Yuet-mee:

...... "I think". It isamatter of agreement, who getsthe......
Mr Martin WHEATLEY:

Okay.
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Hon Audrey EU Yuet-mee:

Mr Martin WHEATLEY:
Okay, let me......
Hon Audrey EU Yuet-mee:

...... as aresult of the sale of the collaterals. Can you be absolutely clear
on this, that whatever the collaterals are sold for, the Minibond holders are
entitled to the full realization, the full realized value, and, in any case, even if
they are realized for less than 60%, the Minibond holders are entitled to at
least 60% of the capital?

Mr Martin WHEATLEY:
Okay.
Hon Audrey EU Yuet-mee:
|s that the deal ?
Mr Martin WHEATLEY:
That isthe deal.
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
But let me confirm that in writing so that there's no ambiguity about that.
Chairman:
Okay.
Hon Audrey EU Yuet-mee:

Yes. All right. The other thing, Mr WHEATLEY, | want to ask you
is about what you say here. You said, in your opening remarks, that, "Apart
from the repurchase offer, the agreement also addresses the regulatory
concerns which we had during our investigation." What are these regulatory
concerns in relation to the 16 banks? We know the regulatory concerns in
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relation to SHK and KGI, the two securities firms; are we here talking about
the same regulatory concernsin relation to the 16 banks?

Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... as part of the — Chairman, as part of the agreement, we haven't stated
what those regulatory concerns are.

Hon Audrey EU Yuet-mee:

Y ou haven't stated?
T

PN
GN

i

%8 -

pm

Mr Martin WHEATLEY:
We have not stated them. We......
Hon Audrey EU Yuet-mee:

WEell, then, what do you mean here when you say that "the agreement
also addresses the regulatory concerns which we had during our investigation"?
| assumed, when | read this, this applies to your investigation in relation to the
16 banks, so what are the regulatory concerns in relation to the 16 banks and
how are they addressed by using this agreement?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, they're addressed by the fact that our objectives are met and our
objectivesin any investigation, particularly of mis-selling, isto alleviate to the
extent possible, any losses that have occurred from mis-selling, to send a
strong message to the market and to put in place structures that prevent the

03.08.2009 p.186



EEMREESE B HERMESZ R EEEEMESTSENEENLEESY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

recurrence of such problems. They're the objectives. We are saying that
this agreement allows those objectives to be met and, therefore, we will not
deal with any concerns through other regulatory means.

Hon Audrey EU Yuet-mee:

WEeéll, | can seethat ......
TE
Hon Audrey EU Yuet-mee:

...... one of the objectives is met, and that is making a reasonable
compensation to the Minibond holders or the investors, but the other very
important objective is to prevent future occurrence and to punish, of course,
the banks which have been mis-selling. So, how does your agreement
address those concerns, | mean, if you don't identify what are the regulatory
concerns, what are the reasons behind the mis-selling, for example, whether
it's inadequate staff training or whether there is, in fact, a system default in
relation to your disclosure mechanism? | mean, if all these are not identified,
how can they be addressed and in what way does this agreement address those
concerns?

Mr Martin WHEATLEY:
WEell, they are.......
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, they are addressed to our satisfaction in completing our
settlement investigations but part of the agreement is that they are not publicly
disclosed. So the agreement is that we accept the payment and the,
effectively, giving up of commission as being a strong regulatory message that
this should not occur again, that the payment alleviates losses to the extent
which we believe we can achieve, and the review processes that we have
demanded be put in place meet our requirement that the problem does not
reoccur in the future.
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FHE
Hon Audrey EU Yuet-mee:

Can you also clarify one thing, Mr WHEATLEY? That the third party
that you refer to, the job of the third party is only to review the process, is that
right? Or this third party is not destined or not appointed to review the
individual cases, isthat right?

Mr Martin WHEATLEY:
That's correct.
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

It's two internal review processes; it's complaint handling and internal
reviews and controls.

EE -
Hon Audrey EU Yuet-mee:

Mr WHEATLEY, your approach seems to be dightly contradictory in
terms because, on the one hand, you say that your top-down investigation had
been completed and this is how this agreement addresses the regulatory
concerns but, on the other hand, you are telling us that the SFC has suspended
the top-down investigation. Can you reconcile these two contradictions?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, Mr Chairman, this is an agreement under section 201 which
implies that we accept certain things from, in this case, the banks in full and
final settlement of any regulatory concerns that we may otherwise have had to
punish through fines or reprimands.  That's how we reconcile it, that we are
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comfortable to accept this set of measures, if you like, in settlement of what
otherwise would have been a fine or a reprimand. And, had we gone down
the route of fining or reprimanding, which | know certain members would
have preferred, then we wouldn't have been able to achieve the payment and
the recompense that's been achieved. So that is the balance. It's a
settlement discussion where we drop our regulatory concernsin response to an
offer to make substantial compensation payments and a number of other
things under the agreement.

FHE
Hon Audrey EU Yuet-mee:

And, findly, Mr WHEATLEY, in relation to all the other non-Minibond
holders, when are we going to see (The buzzer sounded) the SFC addressing
the regulatory concernsin relation to those cases?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, those cases — Mr Chairman, those cases are well advanced in terms
of our own investigation. We have entered into discussions with those banks.
As soon as we have achieved something that we believe would receive broad
agreement, then we will announce that agreement.

Hon Audrey EU Yuet-mee:

Y ou see, the problem, Mr WHEATLEY, is that the regulatory concerns
must be exactly the same in relation to Minibond or non-Minibond structural
products because we are talking about the same mis-selling, the same kind of
inadequacy in the training of staff or disclosure mechanism and so on. It's
exactly the same. So why is it that you are only able to address the
regulatory concerns in relation to Minibond holders but not in relation to the
other structured products?

Mr Martin WHEATLEY:
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... there are high degrees of similarity in terms of some of the issues but
they're not exactly the same.

Hon Audrey EU Yuet-mee:
What are the differences?
Mr Martin WHEATLEY:

Weéll, clearly, the products will have different issuers and, therefore,
there will be different amounts of training material or advice given by the
different issuers; the products will have different degrees of complexity and
sophistication and, therefore, be more or less difficult to be explained during
the sale process. So there are a number of differences between different
products.
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