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HORIEE A 5 RAUWEREE Ia -

SRURIOINGERE - ZEESRSF1IH26H k29H &K
BREREAZEG AU EREANAE  HITHEIL M
i E SRR E LR —ERHE "R EH SR E
EE - EHEEAZE GO NEEFR - & ARG 5 EE
AEE - B EHI A JRIEAY3ES -

HFEZERNEE  RIB/IDHEEZEG2HSHERAIRE » /)
& B & 1E 5 KRBT A & 68 & 58 4 Bk & (BT W23(C)
e SR )RS 7 R A sy &R o N R BB FERTRERE
% = I F1 1 B S PR e B

Bk MIZETEAENBETREERES L LE
e A 45 DUTE S B R AR E AR - R B LR
B ERTANEEGRE - B ATHEREEALH# > K
TEBIE S A L0 R (3 2 0 F B [ 1) -

REREZAHBEWRRCESE LS RIFGREEEE T
fEfE -

Mr WHEATLEY, on 21 January 2010, you provided a copy of the
written submissions of SFC on certain lega issues that have arisen in recent
hearings before the Subcommittee. This document has been numbered as
S6(C). Mr WHEATLEY, are you going to formally produce this document
to the Subcommittee as evidence?

Mr Martin WHEATLEY, Chief Executive Officer of the Securities and
Futures Commission:

Y es, Chairman.
Chairman:

Thank you. Mr WHEATLEY, SFC issued a press release on
13 January 2010 on its agreement with Karl Thomson Investment Consultants
Limited concerning sale of Lehman Brothers Minibonds. This document has
been numbered as S53. Mr WHEATLEY, are you going to formally produce
this document to the Subcommittee as evidence?

Mr Martin WHEATLEY:

Y es, Chairman.
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Chairman:

Thank you. Mr WHEATLEY, you provided two written responses on
the issues arising from the hearing held on 8 January 2010. The two
documents have been numbered as S54 and S55. Mr WHEATLEY, are you
going to formally produce these documents to the Subcommittee as evidence?

Mr Martin WHEATLEY:
Y es, Chairman.
Chairman:

Thank you. Mr WHEATLEY, in the written responses numbered S55,
which you have just produced to the Subcommittee, there is an Appendix A
which contains a copy of your letter dated 14 February 2006 to the then
Financia Secretary and a paper on regulation of Registered Institutions and
Relevant Individuals. This document has been separately numbered as
S7(C). Mr WHEATLEY, are you going to formally produce this document
to the Subcommittee as evidence?

Mr Martin WHEATLEY:
Y es, Chairman.

Chairman:

Thank you. &t F 4" $2 K 19 ST(CYRY S » 78N A% 25K/
HEBEGLL (LIEAAKRER) FLOBRNREHFAEZEH - /)
HEEGMBFEESE LR - WA EMEANRER - FEATE
2N B BIR ER R R A R 3 S e

LS ROER - retBR/hiflZag %5
e 2

Mr Martin WHEATLEY:

/
«

=

Yes, Chairman, if | could make a short introductory statement.
Chairman:

Yes, okay.
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Mr Martin WHEATLEY:

As the Chief Executive Officer of the Securities and Futures
Commission, | am very proud of the dedication and diligence of the SFC staff,
no more so than in the last 12 to 18 months, which have been testing times for
many in the Hong Kong community, including us as a market regulator.

The record of the SFC isavery strong one. The efforts and hard work
of its staff is an important element in assisting the Commission to pursue its
regulatory objectives.

The SFC has performed, and will continue to perform, an invaluable
service to the Hong Kong community and it would be disappointing to see this
tainted by personal opinions or speculation.

Whilst we will continue to co-operate to the fullest with the work of the
Subcommittee, | hope honourable members will take into account the facts
and evidence in reaching its concluson and not rely on opinions or
speculation, no matter how well intentioned they may be.

| am happy to continue assisting the Subcommittee in its inquiry to the
best of my knowledge. Thank you.

Chairman:

Thank you, Mr WHEATLEY .

HRELERLIRFEES R B & MR R — JGHEE
M2 HRECK KRBy RIRE - DL R T (F » i Haaa A nl DLEE IR
2 [\ & IR A e R

BT BE K52 5 (L % B & & 1077 ## iy 6] A 58 A\ $2 i A1 3
é‘aJ\lEl » REERYPIZ G LRI SE - DU A K B2
825 XX -

b Rz FHWIEHEHE » FE & %Eﬁ?%?u%%*aﬁﬁ&ﬁﬁ# i
ret N R ZH W e R ) B8 (] i - 2= B AROR £ = e R OB A —
F'DEJ c H— T BEASITFEEED %%ﬁﬁﬁnﬁnﬁjzﬁ?;\ﬁiﬂ
%E’]%%’fﬂ ﬁaﬁﬁ?ﬁkﬁﬁﬁ’é FEEFETRERA AIH#HE -

Ryim e X Rl A VR MEHRLHREZ SR T
B R PR SRXGHEEOLEZHE T EHH -
BAE - BREMNEE  FRTTRE -
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Eioed > HEREHE —GREE - T (TR
HREREFE D  EEghXmEaTglnE S MR IRE
R AGTEE e E M EHE X - FFHEESE > RERESE
BIE R TN CEMETTEAEEEMBGERE » fla0
EmTPHPAZHENERASSERFEEEREFE Y WE LN E - K
Al 2 FiE 2 Mr WHEATLEY 2

Mr Martin WHEATLEY:

Chairman, thank you very much. The process for approving a
prospectus is two-fold. One is to ensure that Schedule 3 of the Companies
Ordinance, the requirements on information, are met; and, secondly, to ensure
that the issuer meets the standards set down in the Listing Rules under
Chapter 15A which place some restrictions on the type of issuers that would
be able to issue structured products.

A
Mr WHEATLEY » HE & & S 1EF 7 25 I I — £ 5%

ff » would you impose additional conditions? Bl @&t » IR (L
ARG ) RS B LR IR R 25 e H At B = AE B RS AR A E O Y 8
& SCHE B HHEE P I - w A ] DUR) 3% 17 7 B i — 22 5% £ - Allimpose
conditions #ift 1 7 A1 4 4 R R E 2 AR - 3B @A
T o0 ARy o R T A5 1 W 7

Mr Martin WHEATLEY:

WEeéll, the primary condition, as explained, is set out in Chapter 15A of
the Listing Rules and that is that the issuer has adequate capital and is of an
investment grade rating.

T/ -

B TS L 2 AR URSE R AN B0 (] 0 1 A L HY R AR 5 TETE 7
Mr WHEATLEY ?
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Mr Martin WHEATLEY:

Beyond the Companies Ordinance and the Chapter 15AMN of the
Listing Rules, it would be unusual for other conditions to apply.

EE

"Unusual"BI 2 5 R ME » B irE & EE DT Org B 7
g 2

Mr Martin WHEATLEY:

I'm not sure | understand the question. The normal practice would not
be that conditions were imposed.

Chairman:

There are no exceptional situations?
Mr Martin WHEATLEY:

Not that I'm aware of.
EE -

IEm R E (D FIEGRO) 5H342A(2) ek (FEZF KB H)
1051 - FEE G RO A R KM - B E L EE U R
f o Al DUIRE o0 — 22 e 2 20 R 2 B9 a5 - BT B Ay B 7 & & — 1%
g 2

Mr Martin WHEATLEY:

I'm afraid, Chairman, I'll have to get back to you. | can't answer that.
| don't know the answer to that. I'll have to provide you an answer.

E/E

HE PE (A B R M M LR EEA R E LT &L
SHHFEFEREEERMERBEAE - B7 EE—LEEA

Nl The witness clarified after the hearing that it should be "15A" instead of "15" as mentioned at the
hearing.
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% HEEHABAHORT FENSEE  EEFEE - &
G 2 E B JE — 2K - AU 2 BB E TR O SE (R E - A

Mr Martin WHEATLEY:

Um hum.
FE

it a o P A8 R (A — (B M E N 55—y - R NEL o &
BEAT (DFGRET) K (GEZR R E GRET) BYE0FT (B 40 £ 2 fl
A kFEREEME (LRGN FREXNEMAZESHE TFH
BERE?WMRSE > EEINMEHR ? 24 -

Mr Martin WHEATLEY:

Agan, I'm not quite sure | understand the question. The corporate
finance team has had the responsibility for applying the Companies Ordinance.
Obviously, there have been different views at different times in the evolution
of the products that are launched under the Companies Ordinance and, as in
any organization, those views get resolved through discussion within the
organization and at the board.

T/ -

(B DA AE 25 (18] &0 P9 89 AL B 2R B - a8 i B (2 B 2K AR 31 R R
8 0 P9 R A A 0 o 1 25 EAEBLY TAF - MR EMEAEBNE
R BXueicd Rt g e ”?

Mr Martin WHEATLEY:

Yes, | would know about that because anything where there were
differences of views which affected our regulatory objectives would be
discussed at the most senior level within the organization. When you talk of
the different divisions making different use of ordinances, they're effectively
bound by, clearly, the ordinance itself and the type of product that is brought
to them. So, there's no decision that's made when a product comes to the
organization as to which ordinance it'sdealt with under. That depends on the
product and that is determined by the structure that the issuer or the organizer
of the product decides.
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EE

HEE®E R H T Tl A 18 2] 09 10 58 @ & 50 R &% & 2 b
B BRE SR E AR BR85S TE H — 28 5E W R R Y
ik BEORIEHEIRIFE & - AR A EEEE I 2

Mr Martin WHEATLEY:

Not since | have been in my position as CEO.
EE -

ftkH# » 21 2 Mr WHEATLEY ?

Mr Martin WHEATLEY:

Well, again, if | understand, so that | can be clear in answering the
guestion — in fact, I'm not sure what the question is. Are you simply
guestioning whether there were differences of view? And the answer is, yes,
invariably, thereare. Most of those differences of view were discussed some
time before my arrival as CEO when it became clear that different sorts of
products were being developed in the market.

T/ -

B HEREM  EROCEETFRERZE  BYRE
A A 45 80 4 (0 P A O AR MR — SR R B
2T D B BRI - R B 6 R 5 - E SR T 0 I SR
L+ {ELLE B P R F B B v AR 4 AR R B
% H B8 B IS IR 2 Mr WHEATLEY 2

Mr Martin WHEATLEY:

| think, again, I'd need to check my records. | mean, obviously, lots of
things get discussed. | don't think we had particularly a debate about
whether the Companies Ordinance and the SFO had significant differences.
It's an issue that had been under discussion, | think, since around 2001, and so,
yes, | was aware of it; much of the discussion predated me, some of the
discussion was since I've been in position and some of it relates to the reforms
of the Companies Ordinance.
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Chairman:

Mr WHEATLEY, | was particularly referring to the differences or
different approaches in the implementation of these two ordinances, i.e.
Companies Ordinance and SFO, any senior member of these two
organizations or departments ever came to you for discussion or requesting for
discussions to thrash out whether or not there are different approaches to the
implementation of these two ordinances which he or they thought would be of
significance to the actual operation of the organization. Did it happen at al,
Mr WHEATLEY?

Mr Martin WHEATLEY:

Weéll, | think the answer has to be "Yes'. And | think, probably, I'd
have to provide you the specifics as to how and when that debate occurred.

Chairman:

Could you give a written response to the whole question which I've just
raised with you, ......

Mr Martin WHEATLEY:
Okay, yes, Chairman.

Chairman:
...... afterwards?

Mr Martin WHEATLEY:
Yes.

Chairman:

Okay, thank you.  H i 78 ] — [ - iR 48 S S7(C)F Bl & 2L 7is ¢
A2 12200642 H 14 H BE e oY B/l Al K BIE 0 - & PR 2 H R
TREFTIETIETES ORI EREREHRT
guote, "while this business ......", referring to securities — | will start again. |
will start the quotation: "while this business is all subject to the same
provisions of the SFO, some brokers have complained that the two regulators
implement the rules differently." Close quotation. &5 F] & JC 4 - RIEE
TRATHY AR AR o W B B T B B R B Y = R R IR Y Mr
WHEATLEY ?
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Mr Martin WHEATLEY:

| think the primary concern was that the brokers felt that the banks were
subject to adifferent type of regulation to the brokers and had complained that
there wasn't an adequate level playing field. (The buzzer sounded)

T/ -

OK- H#EEEREBEZFTHNELEECHEHRER ? 41X
H o HEEEE?UEHREZRENERE;EE BB RETD
g - Mr WHEATLEY ?

Mr Martin WHEATLEY:

WEéll, in terms of follow-up, you'll be aware that | wrote this letter to the
then Financial Secretary to suggest what might be aternative approaches.
As for the basis of the complaint, it's very difficult to form a view as to its
validity from our perspective as we don't have the oversight over the
regulation of banking staff. So, the complaint was addressed to the
Administration to consider.

E- 2
o By LA R RE RS PR FE R AR R L R R 7B o B AE A

R 2T B —-WrieR A MERRE  REFEE - R
Ak A > BISWEE MRENFE AL - Bt MiEERE -

HEEHA -

L N o Ho BN M ES L MMM EET Ew
A AN A /N 2R B AN [R) Y 4% & ah R AR o e B B AR
7E v B FHER IRF PR B R TR 8 AR 2 A A R IR E /R G5 2 A —
[H]

N

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Two parts to that question. Firstly, in terms of the committees, the
committees are generaly there to provide us guidance on policy and to
provide general market intelligence but are not involved in the operational
decisions. So, when there is a new product or a change to a code, we would
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consult the committee and seek the committee's view. They typicaly
wouldn't be involved in an operational question.

In terms of how products are assigned, they're not assigned as such.
That's a decision that's made by the product issuer when they determine the
form of the product. So, effectively, it'sthe issuer that determines which part
of the organization deals with the application because the issuer structures the
product either as a debenture or a collective investment scheme.

E- 2
M E -
HEHFZER -

EF-BEERE/NHNEENEE R EERREREESE
AHEEERI—HEZETMEFEHLILEES ? WREEFRIBE -
BEHRAWIRT T EE G Bk R B 5 L e v

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| understand that such a discussion was held. It was some time before
my appointment at the SFC, so | can't provide specific reflections on how that
process was resolved. Certainly, under my leadership, any divisiona
differences are discussed and thrashed out within our Executive Committee
but I can't comment on how previous incumbents would have tackled that
issue.

HEB#FEZE -
EE
E/E

ZZN

Sl
\IIn
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HEFHAE -

B HEE T - EELNERZR - BORETIEFR
ta S SN (E /N R e BET A B IR R R R 7 B E SRS R
Az e [8] 558 1 -

Chairman:

4

Okay. MrWHEATLEY?
Mr Martin WHEATLEY:

Not in the normal course of events. It would be processed and handled
within whichever division has the prime responsibility. If products come
forward which have novel or innovative or different features, then it might be
discussed more generally but, in the normal course of events, the
responsibility sits within the division that approves that particular type of
product.

A
HEEE -
HBHFZS -

MAR/NHTERE D RE R MG NG EDTEERER
i H AN R SE - ARREAEH —(EHEBEAR e ©

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

As I've explained, not in the normal course of events. It would simply
be the division, the department within the division that has responsibility for
that product.

e
MEEA -
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HEFHAE -

R T /N RE Y R B R B R A Y B OR 2 AN R
FUEREEENERG AL A Y GG G H A/ sl
fit 5 T 7 M AER X EH 2 D0 2

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Again, it would not normally include other teams or other divisions. If
the product is simply something that we processed before and the team feel
comfortable that they understand the features, if the market or practitioners
want to do something that is very different, then that may be discussed more
widely. But, in the normal course of events, it is simply down to the team
with responsibility for the product and, usually, a director within that team.

A
HEEE -
HBHFZS -

T BhEn L EHRRM FRESEFE-HES B
aofEER e/ fER T - EER LR BHAM/NHERE A
E’J‘Eijﬂ’]’%ﬂi i —EHANERLYMRE - EHEES
AfE - BAEANETEEREH - ek DLOBEE A A e H 2
MR OB g HE L R g 7

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

You've asked the question in relation to Lehman Brothers Minibonds.
There was a debate about structured products and the extent to which the
Companies Ordinance was the most appropriate regulatory route for those
products at the time when those products were starting to be introduced to
Hong Kong. | believe that that was a lively debate that involved the
Chairman of the Commission at that time, but | can't provide — | can check the
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records but I've got no personal recollection of that because | wasn't here at
thetime.

A
M E -
HBHFZS -

ERE - HERENE - ARE —EE R 75 E &
Ay AMEERZEN N —HERBENVER SHEHEEEME
o i EEEAESE TR B E M mAEER - B A EA
N EEETEZAEM G RERBTENBEERS S LIUHE
ERF R ?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Wéll, if | can deal with the last part first, the selling practices should be
no different. So, regardless of whether the product is structured as a
debenture or a collective investment scheme or an investment-linked note or a
credit-linked note, our Code of Conduct on selling practices is exactly the
same. And that Code of Conduct is that the distributor of the product has to
understand the product, has to have done due diligence on the product and has
to make sureit's suitable for the client.  So, that part doesn't change at all.

Clearly, there were two ordinances under which similar types of products
were structured and brought forward. | believe that debate was held within
the Commission between 2001 and 2003. | know that there was a lively
debate at the time which | think was resolved via discussion with the
Chairman. But, again, all | can say isthat that whole discussion, | can't offer
personal reflections on it.

E- 2
M E -
HEHFZER -

fEiEHEEY  EZNEZEGER > §RA ARFEMETR
EEEMENESETEREN Y 0 M EERE - FE [
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(A G AR

CR
u
%E_P

ZEGDIN  HRAE NAIFRERRELEEGLE N IE
HHHEN

Chairman:

Mr WHEATLEY?
HBEZEZS -

MRE - iy F K2 &
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Certainly, since I've been in Hong Kong, I'm not aware of a particular
debate about whether they were suitable to be sold. There's clearly a
guestion about whether they were sold suitably but that's a quite different
guestion. Regarding the question of whether they were suitable to be sold in
Hong Kong, structured products, over the last eight years, have become a
worldwide phenomenon and are sold in dightly different but broadly similar
form in most maor jurisdictions around the world. So the question of
whether they were suitable to be sold wasn't the question; the question that we
faced and that we have had serious reservations about is whether they were
sold suitably.

EY X
Hhat B -
HEEA -

IR -MREZEGRME-EER  RHEELEELETNSH
B EEEIEERORES NEHAFERNER 2SR EEN
wAZE B E Gn 0 B IR T A S R R i B E LR R
a0 BCE R R ERGERIE 7

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

WEell, in that situation, that would be discussed at an interdivisional level,
at our Executive Committee, as appropriate. But, as | say, the discussion
about which ordinance such products should be issued took place well before
my time with the Commission.

ET &
WA -
HBEHA -

HRAFER ... B O R W A A - fE R IR A IR
WA BEL ESRIVENR - EEEREZRARMRBIESFEMNE
& B A E A i el s = By 2

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Weéll, clearly, there have been lots and lots of discussion and lots of
views since the collapse of Lehmans but, prior to the collapse of Lehmans, |
think we had only had one complaint of possible mis-selling and it wasn't a
debate that was had prior to Lehman's collapse as far as I'm aware. (The
buzzer sounded)

HEB#EZER -
EE -
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Chairman:
Mr WHEATLEY, areyou clear on the question?
Mr Martin WHEATLEY:
| am not aware of any such request.
ZE -
BEEEIREHER
FEEHA -

R AR IR SR R O TR S O 0t
# 2

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Y es, Chairman.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, we've been provided with a number of detailed questions
which | think arise from Mr KQO's statement, which we are preparing answers
for and we've explained that we were unable to, within the time available,
present those today. We've also asked for the underlying documents that
support Mr KQO's statement so that we can understand the points made better.
And the committee has, so far, declined to provide us that underlying
information.

TE
REE -
FEHZS
B % 46 R 2% A e T A B ] DL 0 {18 2 1 =] E e 2
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| hope we will have areply to the questions by the end of this week.
ZE -
Rk A -
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Y es, there was a project, a harmonziation project.

E/E

REA -
SEAER

AR T8 F 20l T Y
Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

The project is intended to review the way that different types of
structured products can be issued and, where possible, bring the issue of those
different structured products within asingle regime.
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FHE
WREE -
FEHZES
ERAERBEEFREN?
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

There are certain administrative advantages in terms of our allocation of
resources, our development of codes as they apply to the products, but the
underlying assumption that Mr KO seems to be saying is that these standards
are somehow different. Clearly, they're different ordinances but | wouldn't
agree to the inference that somehow one offers a lower degree of protection
than the other. Regardless of which regime they operate under, the selling of
the product is still subject to our Code of Conduct, our suitability
requirements, our due diligence requirements and that's no different between
the two products. They simply historically have grown up such that they are
handled under two different regimes.

e

REE -
FEAHA

rHy & 2 5 R E W E R EZ IR A 7 AR ?
Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

Well, clearly, they're different. What | stated was that there's no
difference in the level of investor protection that's provided under the two
ordinances.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

One standard is as set out in the Companies Ordinance and, therefore,
there's a very prescriptive schedule of requirements in terms of disclosure.
One standard is set out under the SFO which allows us to write and impose
codes of disclosure on the products. But, in broad sense, they both operate to
broadly the same standard in providing information and protection.

e
REA -
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w23(C) -
Chairman:

Mr WHEATLEY?
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SEHFAE -
OK -
Mr Martin WHEATLEY:
Yes, Chairman, ......
Chairman:
Have you got it?

Mr Martin WHEATLEY:

B ER
o e
Mr Martin WHEATLEY:
...... Mr Harold KO's statement.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| think it's a simplification. We have been asked a detailed question
and we will provide a written answer to that. There are requirements
imposed on products and product issuers under the two different regimes. |
find it hard to understand how the suggestion that if the products had been
dealt with under a different department, we somehow wouldn't have had the
losses that have been created by Lehman's collapse. | don't really understand
how that comes about. But welll provide you with a written analysis of how
the two different regimes differ.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Again, Chairman, if | can repeat my point, regardless of which ordinance
a product is structured under, it's subject to exactly the same Code of Conduct
when the product is sold through intermediaries, so that level of investor
protection is the same regardless of which ordinance they're structured under
and that requires proper due diligence, proper know-your-client rules and
proper suitability judgements that are made. In terms of the ordinances, they
are two separate and different ordinances, ......

FEAHA
ERE o BHAR.L
Mr Martin WHEATLEY:

...... so they're clearly different.
SEAER

EF B
/K-

REA -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, the conduct is important because you're asking a question
about investor protection and investor protection is clearly a number of
different things.......

Hon James TO Kun-sun:

No, but investor protection can be on the first step, that on the approval.
Okay, I'm asking on the question on the approval and authorization, not on the
selling at the end of theline. Please answer my question.

Mr Martin WHEATLEY:

WEell, the questionis.......

THE -
WHEE  HExREMERI S -URET -
Mr WHEATLEY?

Mr Martin WHEATLEY:

Chairman, they are different ordinances, so, clearly, there are different
laws that are applicable in the two instances. My contention is that in no
way does that reduce investor protection under one route rather than another.
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FHE
OK » fRHE FEXIE -
RAEWEE -

Hon Audrey EU Yuet-mee:

Thank you, Chairman. Mr WHEATLEY, if you look at the statement
from Mr Harold KO, which is W23(C), in paragraph 12, he mentions that the
Government policy, at one time, was to have "quick wins' and that was a
buzzword in the daily conversations and emails among colleagues. You see
that reference. Have you heard this term before, "quick wins'?

Chairman:
Mr WHEATLEY?

Mr Martin WHEATLEY:
Y es, Chairman.

Hon Audrey EU Yuet-mee:
In what context?

Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

In many contexts but particularly in reference to this, it was part of the
conclusions of the Financial Market Development Task Force.

ZE -
Hon Audrey EU Yuet-mee:

And when was that?
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
| think, 2001.
Hon Audrey EU Yuet-mee:
Andwasit ......
EE -
Hon Audrey EU Yuet-mee:

...... part of the job of the SFC to help the Government to generate and
promote "quick wins'?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| think it was agreed, at the time, that there were certain areas which
could be called "quick wins", which the SFC could contribute to.

TE

Hon Audrey EU Yuet-mee:
What were those areas?

Mr Martin WHEATLEY:

Again, there were a number of amendments to the Companies Ordinance
that were proposed which were intended to facilitate the offer of shares and
debentures and these included things like guidelines on the content, the
manner of publications, alowing a repeat programme through separate
registered prospectuses and the like. So there were a number of measures
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which were designed to facilitate what was the clear development policy at the
time, facilitate the development of a deeper and more widespread debt market.

TE
Hon Audrey EU Yuet-mee:

And the promotion of structured products like Minibonds or ELNs, and
so on, would they be part of the process to facilitate the market and generate
"quick wins'?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

When you talk about the promotion of them, the SFC has a statutory
objective to develop and promote the competitiveness of the market to
facilitate innovation in the market. So that's part of our statutory remit.
We're not given a remit to promote any particular product or type of product
or issue of aproduct.

Hon Audrey EU Yuet-mee:
Right.

ZE -
KA e

Hon Audrey EU Yuet-mee:

So the approval and the sale or the approval for the documents relating to
the sale of these structured products, including things like Minibonds, ELN
and Constellation, and so on, would they be part of the facilitation and
innovation of the market?

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

| think I'd put it that the policy to change guidelines on disclosure
materials to allow for dual prospectuses. | think the policy was designed to
facilitate the development of the market. The actual approval is just part of
our normal operational role within the framework of the policy objectives.

Hon Audrey EU Yuet-mee:

Hon Audrey EU Yuet-mee:

Yes. Mr WHEATLEY, do you see a conflict there? Because, | mean,
the SFC should be a regulator and, therefore, as a regulator, you ought to
make sure that the products are suitable and, also, that they are sold suitably
and they are sold to the suitable purchasers. Now, that role as a regulator,
would that conflict with the role as a facilitator and the innovation of the
market?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, we clearly would never alow any development that consciously
undermined our investor protection requirements. So, no, we would, where
that was identified, we would have a very, very strong responsibility to say,
actually, investor protection is the most important issue.

Hon Audrey EU Yuet-mee:
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Hon Audrey EU Yuet-mee:

...... you used the word "consciously”, Mr WHEATLEY; does it mean
that subconscioudly it might undermine the investor's protection?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| don't think that the changes that we have made in terms of allowing the
development of the debt market, which as | said was the policy at the time,
had the effect of reducing investor protection.

Hon Audrey EU Yuet-mee:

If you look ......
FHE
Hon Audrey EU Yuet-mee:

If you look at Mr KO's statement, the same document | was referring to,
in particular, page 18 — sorry, paragraph 18. He quotes from a First Report
in 2004, from Stephen PO, the then Senior Director of 1P, who talks about
mis-selling. He said, "mis-selling problems at banking and insurance sector
is more prevalent” than among SFC licensees. And he aso said, "The key
issue is that the paper as it is currently drafted makes the SFC in the entire
opposite position of the IA industry. The downside risk of this paper is that
retall investors will think SFC's licensed 1As are not good and then shifted all
the businesses to banking or insurance side. This will backfire the SFC".
And he said, therefore, this gives rise to a question of self-interest, in other
words, that the SFC would be seen to be more stringent in the regulation than
the banking or the insurance sector and, therefore, this really encourages the
SFC to be more complacent and less, you know, restrictive. Do you agree
with that?

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Weéll, can | make two comments first? Firstly, | don't know what
context this is written in, so | don't know what document this is drawn from
and I'd need to understand that really to put afull answer toit. Secondly, if it
IS, whatever context, it's one person's personal opinion. But | have already
given, exhaustively, this committee statements about the concerns we have
had about mis-selling across the industry and the number of activities, the
number of actions we took to raise that concern and | think, Ms EU, you
remember that, in our Regulatory Challenges paper, we talked at length about
the risk of mis-selling and our concern about mis-selling and the actions that
we had taken. So, | think the point raised that we have concerns that
mis-selling occurs across the financial sector is and was our view and that
there needed to be actions taken to address that.

| don't think it suggests complacency. And, again, it's difficult to
comment without seeing the whole context of this statement.

Hon Audrey EU Yuet-mee:
Yes, but the.......

EE -

Hon Audrey EU Yuet-mee:

But the crucial issue here is one of self-interest, in other words, | mean,
does the SFC see itself as a competitor, for example, with the regulators of the
banking industry and the insurance industry and, therefore, insofar as a lesser
standard is adopted in the other two industries, then the SFC would want to be
seen to be a par and, therefore, would be less stringent as a regulator?
Would you agree with that?

Mr Martin WHEATLEY:
No.
Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

No, in fact quite the opposite. And you asked me earlier about the letter
to the then Financial Secretary. The general complaint from the sector
wasn't that our standards were too high; it was that other parts of the financial
sector were not regulated to the same standard and we believed that all parts
of the sector should be subject to the same standards.

EE -
Hon Audrey EU Yuet-mee:

Now, you deny that, in fact, mis-selling was very serious but, if you look
at, again, Mr KO's statement, paragraph 16, he said that he was a member of
the Complaints Control Committee and he said, for many years, he always
had a pretty good idea how serious the issue of mis-selling by the
intermediaries was and, therefore, it actually prompted him to volunteer
himself to produce guidelines and he eventually did produce a set of detailed
suitability guidelines and you see that mentioned in paragraph 17. And he
said that was supposed to be sent to the Hong Kong Monetary Authority and
Insurance Authority for soft consultation pending the green light but then that
green light was never forthcoming. Can you tell us what happened to that
and why it never came into being and, instead, FAQs were then issued?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

I'm not quite sure what the "green light" that it refers to relatesto. The
product of that project became a set of FAQs which extended our Code of
Conduct and which are there to guide the market on how to operate, how to
provide advice, how to provide suitability recommendations to their clients.
As | said, I'm not quite sure what the "green light" that was sought was but
this project wasn't dropped; it became an addendum to our Code of Conduct.

Hon Audrey EU Yuet-mee:
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EE

Rk A -
Hon Audrey EU Yuet-mee:

...... there is a huge difference, Mr WHEATLEY/, between the suitability
guidelines as drafted or produced involving Mr KO and eventually the FAQs.
| mean, the suitability guidelines were a very detailed set of guidelines. (The
buzzer sounded) You know, basicaly, the banks or whoever was promoting
the product would have to go through each and every step, would have to ask
all sorts of questions, whereas, the FAQs were much more general and also it
does not have the status of guidelines. So it was really, in the end, a sort of
watered-down version or watered-down requirement. Can you tell us why,
eventually, that the very detailed suitability guidelines were watered down to
become really very general FAQSs?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, | don't think I'd accept the contention that that is somehow a lesser
standard. In practice, there's no difference between the FAQ and guidelines
and we do take actions, under our Code of Conduct, for non-compliance with
the Code and we take full cognisance of whether our FAQs have been
followed. So I'm not really sure there's a difference in effect of having them
as guidelines or as FAQs attached to our Code of Conduct.

EE -
PIEWEE -
Hon Emily LAU Wai-hing:

Thank you, Chairman. Chairman, Mr WHEATLEY sad, in his
opening statement, he called on our Subcommittee, when we draft our report,
to take into account the facts and evidence. Of course, that's what we would
do, Chairman. And he asked us not to rely on opinion and speculations. |
think, when we produce our report, we hope it will be very solid and concrete
and | hope Mr WHEATLEY understands that it's up to him and his colleagues
to co-operate fully with us.  And the Clerk has sent you some questions, very
detailed questions, and | am sorry that we don't have your written reply today.
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And, also, of course, we would welcome al your comments on Mr KQO's
statement, as well, and we hope that would be forthcoming.

And you talk about the two regimes and we would like to see your
analysis of how investors are being protected fully and adequately under the
two different regimes because the information we've been given may lead us
to the conclusion that one regime offers much less protection. So we hope
that you would help us, you know, by giving us all the facts and figures so
that we can come to a conclusion that the two regimes are equally adequate in
protecting investors.

Chairman, according to Mr KO, he said, in the months following the
collapse of Lehman Brothers in September 08, the SFC held up the
authorization of all offers of investment products. Isthat true and, if so, why
did that happen and how long were the authorizations held up?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| don't believe we held up the authorization of investment products.
Clearly, after the collapse of Lehmans, there was a high degree of concern in
the market about all sorts of products, so we saw many less products coming
to us and we issued, at the beginning of October, a circular asking all product
Issuers to ensure that their risk warnings were appropriate given the market
conditions. So, | can only assume that a combination of the fal-off in
demand and the need to review the risk warnings meant a significant
slow-down in the number of products that we were asked to approve.

EE
B#A -
Hon Emily LAU Wai-hing:

Chairman, Mr WHEATLEY did not seem to be very certain of hisreply.
He said, you "believe". | hope you can give this Subcommittee the facts.  If
you are not able to do so today, please go back and check them out.

Okay, there may be less coming in, yes, but whether it is aso true that
even those that did come in were not processed quickly and, if that is the case,
we would like to know why. Because we are given the impression that you
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people were at sixes and sevens because you were so shocked by what
happened, you didn't know how to go forward.

So | think it would be very helpful if you had given us written replies
instead of relying on your memory and saying you believe this, you believe
that. That's not good enough. If you are unable to assist this Subcommittee
this morning, please say so and we will give you an opportunity, but do give
us the facts because | am asking for the facts.

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, that's a written question we've had and we will provide you a
written answer to it.

Hon Emily LAU Wai-hing:
Chairman.

FHE
BEE -

Hon Emily LAU Wai-hing:

If we look at paragraph 6 of Mr KO's statement, he's talking about this
one regime of authorization based on the Companies Ordinance. He said,
"This disclosure-based approach is awfully inadequate as these structured
products were not the traditional, 'plain vanilla’ fund raising debt instruments
issued by ordinary business concerns. These products were issued by newly
established special purpose vehicles or shell companies having no track
records on business performance. Now, mark this, "This explains why
exemptions had to be granted to most, if not all, of the structured notes in
connection with paragraphs 27 and 31 of the Third Schedule of the Companies
Ordinance which required issuers to produce three years financial statements
and auditors reports.”

So, you haven't given us a written reply. Are you able to tell us
whether thisistrue or not? We're talking about all these exemptions.

09.02.2010 p.35



E2 L
e
EEMREEE B HERMESZREEEEMESTSENEENLEEY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

I'm not sure which part you want to know istrue. The phrase "awfully
inadequate” isa......

Hon Emily LAU Wai-hing:

The last sentence, Chairman, "This explains why exemptions had to be

granted ...... :
Mr Martin WHEATLEY:
Okay. Waiverswere......
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... granted and all of those waivers are on our website and fully public.
I'm not sure that it follows that the explanation is as set out. Waivers were
granted because it wasn't deemed to be appropriate to have all of that
information included, not because they were businesses with no track record
or business performance. So the basis of the statement is incorrect, although
waivers were granted.

Hon Emily LAU Wai-hing:
So you have ......
TE
BFEE -
Hon Emily LAU Wai-hing:

Chairman, you have armed with the information that, the waivers were
granted to these companies, they had a solid business record? So what he
said hereis not correct?
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Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The assertion that the waivers were as a result of no track record is not
correct.

Hon Emily LAU Wai-hing:

BEE -
Hon Emily LAU Wai-hing:

...... whether they have track record or not, that is afact.
Mr Martin WHEATLEY:

Yes, that's right.
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

And these are special purpose vehicles which are collateralised.
FHE

HE -
Hon Emily LAU Wai-hing:

So do they have a solid track record? Chairman, | mean, that is the
point. He said people come to us with speculations, with their opinion.
Fine. But there are certain things that can be proven right or wrong. If all
these things are proven wrong, then we don't believe in all these assertions.
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But if they are correct, then we would like to know why the SFC granted such
waivers. And he hasn't got the written reply before us, so are you telling us
that all these companies which received the waivers had very solid, strong
track records?

Mr Martin WHEATLEY:

Mr WHEATLEY?
Mr Martin WHEATLEY:

With respect, Chairman, it's irrelevant because you're not backing the
management of a company; you're buying into a collateralised vehicle. It'sa
completely different structure from a listed vehicle where you need to
understand the track record because it's the management of the company that
you'reinvesting in.

Hon Emily LAU Wai-hing:

Well, Chairman, ......
TE

2EE -

Hon Emily LAU Wai-hing:

...... that's the thing that we disagree on and Mr KO spent a lot of time
explaining to this Subcommittee and we had hoped that you would have come
with your explanation on why what you are asserting right now offer equally
adequate protection to the investors, and that goes back to the two regimes,
Chairman, that we referred to earlier. Many members have asked questions
and the fact that we are putting all these questions to you shows that we are
not convinced, Mr WHEATLEY. So, we hope you will come back with a
very solid paper, telling us exactly how the two regimes operate, how these

things which are given waivers are dtill offering adequate protection to
investors. Would you like to do that?

Mr Martin WHEATLEY:

Yes.
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Chairman:
Mr WHEATLEY, ......
Mr Martin WHEATLEY:
Y es, Chairman, we've already committed.
Chairman:
...... would you do it now?
Mr Martin WHEATLEY:
Yes, we will do that.
Hon Emily LAU Wai-hing:
Chairman, ......
TE
BFEE -
Hon Emily LAU Wai-hing:

...... another question | want to put to Mr WHEATLEY is, before he
became the chairman — or the CEO ......

Chairman:
The CEO.
Hon Emily LAU Wai-hing:

...... of the SFC, but whether he can help this Subcommittee. It's
paragraph 11 about the exodus of experienced senior staff in 2001.
Paragraph 11, "The year of 2001 was particularly critical for the SFC as we
saw a maor exodus of highly experienced regulators in top management."
"Laura CHA, Andrew PROCTER, Paul BAILEY and David STANNARD all
left in that same year." Have you bothered to check the record, before
coming to us this morning, to find out why these people left in such a short
time, all experienced people? Have you looked at the record of the
management, at that time, they thought it was okay for them to depart in such
away?
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
No, Chairman, | haven't.
Hon Emily LAU Wai-hing:
Chairman, so how canwe.......
EE -
BEE -
Hon Emily LAU Wai-hing:

How can we proceed if the witness comes here knowing what we want to
do and he just takes a couldn't-care-less attitude? These things are written
down and he knows we will ask him questions. He said, "Oh, | haven't
bothered to find out." So how can he assist this Subcommittee? Really, Mr
WHEATLEY, what do you think you are doing here this morning?
(Observers on the public gallery applauded)

ZE -
AR EAOMNLTEE SBORAN LR -
Hon Emily LAU Wai-hing:

Now, actually, Mr WHEATLEY could have written to you, Chairman, to
say "l need more time to reply to the questions raised and to look at this
statement of Mr KO and | will give you a full written reply and then I'll be
ready to attend your hearing" but he didn't do that. He didn't come prepared
and, when | ask him these things, (The buzzer sounded) which he had for
weeks, and he said, "Oh, | haven't bothered to look it up." So what sort of
attitude is this? If you continue to behave like that, you are not doing what
you said in your opening statement. Chairman, | mean, what should we do?

Chairman:

Mr WHEATLEY, any remarks from you?
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Mr Martin WHEATLEY:

WEell, Chairman, as | understood it, the assertion in the statement wasn't
that the exodus of the previous directors was under question.  It's whether the
replacements had adequate experience, so the question you're now raising is a
dightly different one.

Hon Emily LAU Wai-hing:

No, Chairman, the two arerelated. Y ou have the exodus of these senior
people, experienced people, within a short time and then they were replaced
by people who have no experience in that area. So, of course, they're al
related. So, but if you are not prepared, don't try to answer my question,
don't waste our time.

Chairman:
Mr WHEATLEY, ......
Mr Martin WHEATLEY:

Mr Martin WHEATLEY:

Well, Chairman, I'm being ......
Chairman:

...... provide full answers.
Mr Martin WHEATLEY:

...... presented questions that have never been raised before. The
guestion that | thought was raised was whether the incoming executives had
sufficient regulatory experience and, with respect, you've asserted that they
did not. That is incorrect. They did have relevant regulatory experience
and we can provide information to support that. But to challenge me for
failure to research points that have never been raised before, which predate me,
| think it's unreasonable of this committee.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Again, | have to take issue. There's nothing in our regime which
suggests that, had the product been structured as a different product and not
treated as a debenture, that it wouldn't have had the same features with
Lehman as an arranger, with special purpose vehicles fully collateralised as
the underlyings, and that people would have been protected from their losses
when Lehman collapsed. | have no idea what the basis for that assertion is.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, | don't think it's correct to say that there is a difference in
terms of the application of FAQs rather than developing a new code. Our
view is that either route is equally strong in us enforcing our rules against our
regulated entities.

E- 2
REE B -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEéll, | think it's a very good question. It's a balance that's difficult but
necessary to strike and we strike the balance by ensuring that whatever
regulatory developments were encouraged to pursue, that we point out
whether there are any investor protection issues that arise from those.

A
PRk B -
BRRE#ES -

{EL O 20 {7 e O () B (5] 35 AN & R 1 2 F1] (6 7 55 1 T 38 O TR
HHEE

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Well, largely through the objective setting and counselling system that
we have within the organization. We don't have significant incentives built
in for staff to develop new products or bring new products to the market.
People generally know what their responsibilities are and that the investor
protection responsibility can never be compromised.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, that investigation, | think, as I've said in the past, is something
that is under way. I'm not sure if your question refers to the prior sale of
ELNs or to the future sale of different products but, certainly, allegations of
mis-selling of ELNsis something that we've been investigating.

e
P& B -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The proposals were ones that we consulted on or part of the proposals
consulted on last year. We've had a number of comments on those and we're
trying to resolve our final proposition which we will pass to the policy bureau
and which will then be discussed within LegCo.

ET &
BB A -
EHAMHA -

FHEEEEBER IR FERET . AR TENSESE
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Chairman:

Mr WHEATLEY?
B HNEZER -

BEBFER 2 HeFil S ar M - EEBT 8 EEFE
Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

Regarding the question of whether it would resolve the potential for
regulatory arbitrage; there is a much bigger question about the regulatory
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structure for Hong Kong and the fact is that products can be structured as
banking products, insurance products, MPF products or securities products
and, therefore, they're subject to completely different oversight, completely
different regulation. | don't think that's being addressed here. It will
address and make it easier for us to administer the products through a single
team and using simple codes and | think that would provide some benefits for
us as an organization in terms of processing the products.

It's not going to provide a solution to prevent people losing money if a
major investment bank fails and | think that we shouldn't forget that all
investment products have risks embedded within them and those risks have
materialized in this case. | don't think any regulatory structure can protect
ultimately against those risks.

ET-&
R EHE -
EHREFA -

EHA WA AESREFERE - HELRENEE £
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

WEeéll, we've proposed two suggestions, one of which is the area that's
within our jurisdiction and that's to propose aremoval of certain aspects of the
Companies Ordinance to merge it under the SFO, and that's something that
we'd consulted on, we're pulling views together on.

The second is a much broader review of the regulatory structure where
we have proposed that the bureau do a proper review of Hong Kong's
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regulatory structure. It's not for us to present the answers because, obviously,
we're an interested party in that outcome but we have suggested that that's an
important review as many, many other jurisdictions around the world are
doing at the moment.

e
EFWEFEE -
EHWNEHER -
HHEERBEERKRE - 2RI EET®E - A 5 R K
fMoE—T > BEAEHEEmHEFHREEHENIEEME
o BERMHY R R A DAE 87
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| am very happy to share with you what experience | have but | think it's
absolutely true to say that there's no single model that the rest of the world has
evolved to. The UK, which has had a single regulator, is in the process of
breaking up that structure as is Germany. The US, which has the most
convoluted structure, | think, of any jurisdiction, has talked a lot about
merging elements of the structure but there appears to be little appetite to do
this.  So, in truth, I'm very happy to share more experience of what the other
responses are to this crisis but there isn't a single model that would be an ideal
model for Hong Kong. | think we have to look at the particular
characteristics of Hong Kong.

4
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Chairman:
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Mr WHEATLEY?
Mr Martin WHEATLEY:

Y es, Chairman.
B E#R -
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Mr Martin WHEATLEY:

Actually, | think it was September™® 09,
Chairman:

Okay.
HAREA :

A » BT - MO XA ER » KEELAFERETAEA
BT EPERIERGEMEVNE > USRI ERSE
TARREANNERRESSE  BEREMELF -LEHE - &
L TE B A IR M IE Y — B R Y

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, Chairman, these are new proposals to go on top of the existing
requirements.

EF &
H#E -
HAREA

HEBE—T R FEMEAE  EFAFE=ELLE  TRR
PR M E e E MRS - B = E dn A D AT DUy R TESE {8 5 U TE
mimE EEE - AR R BBy EKIE Y

Chairman:

Mr WHEATLEY?

[Nl The witness clarified after the hearing that it should be "September" instead of "October" as
mentioned at the hearing.
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Mr Martin WHEATLEY:

| don't think that proposal, in itself, would have changed in any way the
way that Lehman products have been sold.

ET &
A -
HAEAA -

WA EREEHFE - MEEIMME TR A R 7Y 5= HR AL i
authorize» Bl /2 78 7] 38 %6 & 5L B - 20 5 A 3R 7 55 B P 3B 18 = & o
EHHENGE R EECAESELAHREEME. ... BIAE {1 AF e
HEMNEEET EEAEMELTTEIRMEIHZEH XHFTH
PWAEIR? ECERENTEE2RTE  WESSEN > iTFE LK
BH - ERFFE TR XENANER ?

Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, I'm not sure of the answer. I'll have to provide you a written
answer to that.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

| don't think anything in our structure paper would have prevented
L ehmans collapsing or people losing money as a result of Lehmans collapsing.
We believe that there may be some enhancements we can make to
transparency of products and to the ease of understanding products. The new
product code would put additional requirements on disclosure but we're not
fundamentally changing the system, which is a combination of disclosure and
conduct. And the majority, in our review, the majority of faults that we
found is the way the product was sold, not the structure of the product.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| don't believe there would be a significant structural change. There
would be some additional documentation requirements that would have fallen
on the company but it wouldn't have substantially changed the structure of the
product.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Effectively, the consultation paper is suggesting that we codify our
current administrative practice, so the product would have had to have certain
different requirements; it wouldn't substantially have changed the product or
substantially have changed the fact that people have lost money as a result of
L ehman's collapse.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, | think the reality is that, had we had this structure in place, the
products would have been altered slightly to conform with this structure.  It's
not a significant change but it'sa slight change. But we would have still had
broadly the same structure of a collateralised note where, unfortunately, the
underlying collateral and the legality of the underlying collatera under the
|SDA agreement have been challenged in the US Bankruptcy Court.

EY &
Hate -

HIREA -
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, it's obviously an important question that | have to get accurate,
so may | provide you a written answer?
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, when | use the term "disclosure-based"”, | use that as a way of
distinguishing between the opposite extreme, which is merit-based regulation.
It's not to say that the regulation is only disclosure-based and I've been
consistent, from my first appearance in front of this committee, to talk about
the different levels of protection which are necessary, of which disclosure and
conduct are the two principal areas. In our approach, we've used disclosure
to distinguish it from merit-based but it's never been the case that it's only
disclosure, it's disclosure with a number of other (The buzzer sounded)
important protectionsin place as well.
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Chairman:
Mr WHEATLEY?
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Mr Martin WHEATLEY:

| think the fact that there's different levels of compensation paid reflect
the facts being different in each case. The power that we have, as you know,
does not extend to forcing compensation, so that has to be a voluntary action
from the organizations affected and that action is made in response to the
concerns that we present to the companies. So, no, | wouldn't say that that
aspect is about dual regulation; it's because the facts are very different in each
case.
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Chairman:

ﬂllﬁ

Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Charman, no, we do not make any assessment as to which
department the products come under. Effectively, that decision is made by
the product issuer when they determine the structure of the product. So an
issuer will make a decision as to whether it's a debenture or a CIS and they
will make the application to the appropriate department.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEeéll, the issuer's responsibility is as set down in the document and the
prospectus document states all the responsibilities that the issuers undertake.

E/E

LR BERGEMMEE  fESRGHREETHERERA
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| am confused as to how to answer the question. There are a number of
deficiencies in the SFO which we've pointed out before but, insofar as this
particular circumstance, I'm not sure what deficiencies there are that could
have been corrected and avoided these | osses.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, Chairman, you will know, as part of the agreement, the section 201
agreement that we've reached with the selling institutions, we've asked each of
them to contribute their commission earned to a fighting fund which will be
used jointly with HSBC to seek the return of value of the collateral. So,
HSBC's role, at this point, is to work with the liquidators to try to achieve the
maximum recovery of the underlying collateral.
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Chairman:
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Mr WHEATLEY?
Mr Martin WHEATLEY:

The use of custodian and international custodians in these products is
fairly common and is widely accepted. We don't have regulatory oversight
of the custodian role and, unless we suspect there is a serious breach or market
misconduct, we don't have power simply to demand information from the
custodian. But my belief is they're operating to the best of their ability to
recover the underlying collateral value.
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Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

| don't believe that the custodian or any particular choice of custodian
was a particular feature that would have been used to attract investors. There
are anumber of different parties in this trade and the major concerns we have
are the distributors of the product.
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Chairman:
Mr WHEATLEY ? (A2 & 5 | E A #22)
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Mr Martin WHEATLEY:

Primarily, the delineation in the law is of the professional investor
category and that, clearly, is done in advance. We have also asked each of
the ingtitutions selling products to do their own assessment of the
sophistication of their clients before they sell them very complex products and
we're consulting with the industry on exactly how that structure should be put
in place. The delineation used for the section 201 agreement was agreed
with the banks as part of the settlement process. It was only used for that
purpose, rather than existing — either in our rule book or guidelines — prior to
that.

E/E
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Chairman:

&“R

Mr WHEATLEY?
Mr Martin WHEATLEY:

We published many, many documents advising investors to understand
the risk of the products in which they're investing; we've published FAQs,
guidelines and updates and circulars to the industry advising them of the need
to do proper due diligence of their clientsfirst. So, it's a very important part
of the Code of Conduct that distributing organizations do understand the
sophistication of their client-base before they sell products to them.
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Chairman:

ﬂllk

Mr WHEATLEY?
Mr Martin WHEATLEY:

The SFO defines "professional investors'. Weve suggested, in our
Code of Conduct, that banks need to do more to identify and segregate those
experienced investors and whether products are suitable for them.  Obviously,
it's very important in advance that investors know the basis on which their
intermediary is dealing with them.
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B E LG e - IWERESI(C) » ELng e EERN
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o M EAE - BRI BE A KRBT E B A E R E
By > Mr WHEATLEY ?

Mr Martin WHEATLEY:

There were a number of discussions in various forums where we meet
with the Government about whether such a proposal should be further
discussed. Therewasn't awritten responseto it.

E/E

EH R B Y B SLAE - IR A BRI ? BME A AYAC
EVIR A 7

Mr Martin WHEATLEY:

| think we included in our submission a number of extracts and, in fact, |
think they've been presented before to the committee, extracts from the
committee where these issues were discussed.
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Mr Martin WHEATLEY:

The paper itself wasn't submitted to the Hong Kong MA because, clearly,
it affected the operation of the Hong Kong MA, so it was presented to the
Government for consideration.  The issues were discussed many, many times
with the Monetary Authority over our concern of selling practices and that
was discussed in our regular meetings, it was discussed as part of the
discussion of the concurrent reviews that we agreed to carry out. So, this
paper, not itself, but the discussion existed many times.
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Mr Martin WHEATLEY:

| believe that any formal records have already been submitted to the
committee but | can confirm if that's the case. But | believe you already
have any formal notes of meetings.

E/E
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Mr Martin WHEATLEY:

| don't believe any consensus was reached. As|'ve said, there are some
references to discussion which we have supplied you but I'm happy to supply
those again. | don't believe it was something that became a major agenda
item which required any final decision.

E/E
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unlisted structured products - 55 & 4e 4 - 35 B & Fr#5 A9 58 K 98
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Mr Martin WHEATLEY:

Sorry, Chairman, I've only just got the paper. Which section were you
referring to?

Chairman:

Paragraph 6(c), paper A32, the annex to it. Paragraph 6(c), lower case

c".
Mr Martin WHEATLEY:

Okay, thank you, Chairman, | now have it. Under the Companies
Ordinance, our disclosure requirements are set out in a fairly prescriptive
manner as part of schedule 3N and it says exactly what information should
beincluded. Our general view is that the market is evolving fast and that we
need to be able to evolve our codes and guidelines in order to respond to
market demand, market practice and that, under the SFO, we have greater
ability to do that than we do under the Companies Ordinance.

E/E

mAFBEIREERNEESREIE LT EEEE LIS E
w o ERHREREEGHLEZE - Mr WHEATLEY ?

Mr Martin WHEATLEY:

WEell, one of the areas that we've already consulted on is the standards of
documentation and the requirements of product issuers to include simple fact
statements. Our concern has been that, whilst a prospectus will meet the
prospectus requirements, it's, by necessity, a very large document and a very
difficult document to access and it would be advantageous if investors had a
document that was a simpler document but, nonetheless, presented risks and
benefitsin a cogent and simplified way.

Nl The witness clarified after the hearing that it should be "schedule 3" instead of “a schedule to Part
11" as mentioned at the hearing.
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Mr Martin WHEATLEY:

Chairman, just to clarify, | think the greater flexibility comes not in the
individual decision-making on particular products or particular applications; it
comes in our ability to create and amend codes and guidelines that will apply
to those products when they're brought forward. So it's policy flexibility that
| think is more possible under that structure, not flexibility in terms of
operational decision-making.

T/ -
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WHEATLEY ?

Mr Martin WHEATLEY:

All of our codes and guidelines are subject to public consultation. Our
Board will always sign off on any document prior to going to consultation and
would also sign off on the amended code or a new code after consultation.
So our corporate governance is, effectively, the control that we have in place.

E- 2
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Two phases of the project have already been delivered. The first phase
was gazetting guidelines on dual prospectuses; the second phase on giving
statutory backing to a dual prospectus regime and power over the marketing
materials. The third phase is something that we've consulted on. We've
retained an external consultant to draft drafting instructions and we were a a
stage to present this to the Bureau for policy implementation at or around the
time that Lehmans collapsed. Obvioudly, since then, a lot of our time has
been spent reviewing the structure but the piece of work, much of it had been
delivered; the remaining part of it was on schedule.

E- 2
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Regarding the phase 3 project, we've consulted the market by publishing
our potential reforms. We recelved a lot of very complex responses
indicating there was quite a lot of difference of views within the market, but,
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on the back of that, we have drafted the drafting instructions for the
Government.

FHBHA -

Mr Martin WHEATLEY:

And they were the pieces of work that had happened up until the point
when Lehman collapsed.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The project was under the leadership of the Executive Director of
Corporate Finance and it was under his responsibility, so when you asked
personally what | had done, | had talked to him, | had consulted with him, |
discussed the issues with him and ensured that it was brought forward to the
Board at appropriate times.

TE

Rk A -
FEHZR -

R %% E i & {f harmonization project ?
Chairman:

Mr WHEATLEY?
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FEFES
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project » HEJHE H AN FH A EHFRER -
Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

WEell, the harmonization project, as | said, it's covering quite a lot of
ground but the particular area that we're focused on in relation to this
Subcommittee is the fact that the debenture route was used by a significant
number of market professionals to launch complex structured products under
the Companies Ordinance and our concern had been that that wasn't the initial
intention of the Companies Ordinance whose history goes way back but it
never envisaged that structured products would be developed in that way. So
our concern was whether that was the most appropriate place to regulate
structured products.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, the project was seen as an important project. It was also a very
complex project and we had to ensure that we understood fully what the
market issues were in moving to a new structure. But the idea that it was a
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loophole: | repeat my earlier statement, under the Companies Ordinance
there's an explicit requirement that sufficient information is included within
the prospectus to alow an individual to have a proper understanding. Now,
that proper understanding will only come at the point of sale, and that's why |
keep coming back to my point: you can't look at these things in isolation.
But the Companies Ordinance had an absolute requirement that full
information was included in the prospectus.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

If it means waivers, then, yes, that is the case.
FEEHA -

OK -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

I'm dlightly confused by the statements in here and | think it comes from
a misunderstanding of the underlying structure of the product. There were
requirements on the issuer and those requirements, as I've explained earlier,
are established in parallel with the Listing Rules, Chapter 15AMN of the
Listing Rules. The maor protection against failure in the product wasn't the
existence of a guarantor, it's the existence of collateral, and this seems to
ignore the point of collateral but that's the primary protection that an investor
should be afforded under the instruments. That collateral is enforced under
an ISDA agreement and, as |I've mentioned earlier, the courts in the US and
the UK have recently adopted completely different interpretations as to who
should have primacy over the collateral in a bankruptcy Situation. But it's
the collateral that isthe primary protection for an investor.

FEEHA -
ER

Nl The witness clarified after the hearing that it should be "15A" instead of "15" as mentioned at the
hearing.
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Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... I'm not sure what conditions that you would have wanted or that
anybody would have asked for. | really don't understand. What conditions
would have protected an investor given what's happened? The arranger of
the product, the guarantor, was the world's fourth largest investment bank; it
was an investment-grade rated organization. (The buzzer sounded) | redlly
don't understand and I'd be very interested in any proposal as to what sort of
conditions could have been imposed which would have prevented this loss.

FEHEA -

FEEHA -
...... SUH B R 2
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, I'm very happy to write it down but | go back to my point. If you
can tell me what condition you believe could have been applied that would
have prevented thisloss, I'd be very interested because | don't know what it is.

S A#EA
L -
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Mr WHEATLEY [a] jE 55 flil 8 2 & » WM EEwm2 55— (L&
g - Mr WHEATLEY ?

Mr Martin WHEATLEY:

Chairman, | confess myself to be completely confused by the line of
guestioning. Had we imposed conditions on Lehman Brothers, we would be
in the same position today because Lehman Brothers is bankrupt. | mean,
that's a simple fact. What conditions would we have imposed that would
have protected us against a bankrupt organization? What we did have was
collateral in place and the biggest question that we're struggling with at the
moment is how to achieve a return of the value of that collateral. It's the
collateral that's the best protection for investors.
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T/ -

OK -
FEFAHZL

B3R 1E 2 —[F LW -
Chairman:

Okay. MrWHEATLEY, any response?
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Mr Martin WHEATLEY:

Again, Chairman, | don't fully understand the question. The swap
counterparty is what has crystallized the loss, the collapse of the swap
counterparty, but that loss should be offset, under the structure of this product,
by arecovery of collateral value. That collatera recovery has not happened
because of the complexity of the bankruptcy proceedings that are occurring all
over the world at the moment.

T/ -

AE R o MR RS RS 3 RS
REZHE -

& WE A Mr WHEATLEY » T NEHR S &% - A
AR EREEEREEN  AXERERKE 7 - HEBOIER
— I8 - MR EERRE - RDIETM M2 — 8 - FELE
K ffmake surefk N2 EBFEN AL I LZFFEEE » Bl 0] DUAG
THANEH  BHEE LB EEEEN. - RLF—XREF
HEINSBHRBMERAREEEEHEN  BEEBRALER
o WMAERMER > MEE2EMERIER? 55— &8
i FRE ...

E/E

N —g

25

A

%

p=e9i1s
\
pillin

2

09.02.2010 p.77



E2 L
s
EEMREEE B HERMESZREEEEMESTSENEENLEEY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

EY X

0 0B B AR - D 3 N - S T P
5 OK 7 FL23(H fii s - % KFLBE S K - FBITEIE > 55
I -
REZHA -

B o

/K-

—EEEPH MRS - SR AT EIRE - R G EE A
o] jE - 3 FilE - REZEE » OK?

REZFA -
B AP REIEA......
EY &
£ REHAT - S GRA BRI « F R 2
REFHA -
) -
EY &
£ ORHA
PLLETE

NGB WA R B0y M AE & e A4 R 09 55 10(4) B E | H
R 2 Y o

E- 2

AN G B A R AR o A R o —BSR P2 T RE -
SEFER -

NGB Al REM N HUEE S 10(4) R E -

09.02.2010 p.78



Bt

Zo 5 B
==

3L T

AR REFEEESEEMESMRSIENEENNMEZES

Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

ET &
FAIE + 79+ OK -
FEAEA

AN 55 10(4) B2 B Bt 1E R

e

OK -
SEFER -
e

{7 | 258 1 SRR E -
REZZHR -

1R % #f James -
e

(GBI N R
REF#ER -

jnl

e e A FERE

oo W ZUREFR AN T

SHEEIE®E » NEEE TGS

EfEE

N

=

ES B f &R -

=)

wmmElE o T AR EIRER— T -

CERBEARERT B —HE
 EVACSEAE TR B 00 F - By 0] 7

HEEMGEEFTLLEREZE v E20 M - 2/ (E 2 28]
WE - ERECAA-HIYESNEE - £5 & > KEHMr
WHEATLEY » S MAYFIHE 2 & ER R MERZ - IWMEHEC

Wk AMEREHELENMLEEHENEEEES  EEHRED
e ?
Chairman:
Mr WHEATLEY?
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Mr Martin WHEATLEY:

Mr Chairman, under UK securities rules, under FINRA Code of Conduct,
US brokers are only alowed to sell structured products to clients that they
consider to be sophisticated clients. Now, | think that's exactly the same rule
as we have in Hong Kong but, unfortunately, it hasn't operated in the same
way in Hong Kong. The truth is that different types of structured products,
not necessarily called Minibonds, but different but related structured products
have been sold in most markets around the world and significant losses have
been incurred in most markets around the world.

ET &
REZHA :

Mr WHEATLEY » Rl kg S&E Hh—d - fErTH IR
AR 2% Bl ~ on-spotiy B & » s UL ENH B - (M & & 2 H
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RE R R om b o (H BV SRAS I N & o (R4 ER B B IR IR & Ay
FERFE RS o BT E - B0 2 1008 35 4 50 E A
MHES HEBNEER KMo o EmrED —HELNE HE 2
He B LELNG R ES - 305 508 tME > BilgEK 2 M
HEMEBEHEBTHRAMYEBREGRET -

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Under the Companies Ordinance, the banks are allowed to sell products,
which were referred to as private placement notes, under various safe harbours
within the Companies Ordinance. One of the thresholds — it's interesting you
say 300,000. One of the thresholds is 500,000 which alows them to sdll
products to individuals without the documentation for the product being
authorized by anybody, neither the SFC nor the HKMA. So that's a structure
that existstoday in Hong Kong.

09.02.2010 p.80



E2 L
s
EEMREEE B HERMESZREEEEMESTSENEENLEEY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

EE

=
REE -

REZHA :

e R (] 2258 F 55 A ) RE - RS M AR BR 138 L AT AE
FERTHEBERAL T FIRARY -LREHME  HEE
A Y DLIATRNE - SACEIRTT - AIEART 5 & —
HIEEIT A [ 4 8 T —— 55 28 78 A I R B Y R
7 BIEEE LIRT AW B (E 2 - #1828 28R & 08 Wl
AR BIE I Al RE AP L S B R Ay N Bh i [ - R e AT RE D
EALE - FEE BT o IRMAE —MEIERTT - R A0 Ik 5 B Y
AT - IRMEERGRE THEE LA SR EMER ?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, the role as a frontline regulator for the SFC is only
fulfilled insofar as it applies to brokers. We're not the frontline regulator for
banks or bank selling staff. So, our difficulty is we don't have the ability to
look at those sales practices; that's a question you'll have to address to the
Hong Kong Monetary Authority.

EY X
REFHA :
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Mr Chairman, it's not a question of passing the buck. The system is
designed that we neither rely on nor delegate nor have any authority with
regard to frontline staff of banks. That is how the regulatory structure in
Hong Kong has been set up.

E/E
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REZHA -

B’ET -
E/E

OK . 7Fiy - e EdI T HWEE -
Hon Emily LAU Wai-hing:

Thank you, Chairman. Chairman, | want to ask Mr WHEATLEY
questions on the supervision of the intermediaries and, just then, a few
members have asked gquestions on the FAQs versus Code of Conduct or
Control Guidelines. And Mr WHEATLEY told us, Chairman, that either
route is equally strong. And, Chairman, if you look at paper M4, which is a
letter from the HKMA to the banks and with the attachment of a circular from
the SFC, going to the IAs, saying that they should note that in addition to the
requirements in the Code of Conduct and the guidelines, the SFC will take
into account compliance with guidance in the FAQ. Chairman, | mean, can
Mr WHEATLEY tell us what is the compliance obligation regarding the
FAQs?

And, if you look at paragraph 15 of Mr KO's statement, he was saying
that, you know, he quoted from one of your directors, Mr Hing Hing CHUNG,
saying the FAQs which were issued in May 07, which | just referred to, they
were crafted so carefully that "they do not introduce any new requirements to
the broad principles' aready contained in the Code or in the Guidelines. So,
what valueisit?

And, also, in subparagraph (2) of that paragraph 15, Mr KO said the
FAQs were issued after the second round of thematic inspections which, like
the first round two years ago, Chairman, found the same problems. What are
they? Insufficient knowledge of clients, no proper due diligence on products
sold, lack of judtification to illustrate suitability of advice, ineffective
management supervision, poor documentation, non-compliance with licensing
requirements. And he said that, faced with al these serious problems, there
are no new measures but just some FAQs. So how is the SFC protecting the
investors?

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Chairman, again, | see the quote here in the submission that you've
received. We've asked for the materials that were submitted to you but, in
the absence of those, it's difficult to comment on this out of context. So |
don't know the context in which this statement was made.

The approach of not adding to the existing Code is one that makes it
simpler and quicker for us to get additional guidance to the market because it
doesn't have to go through a formal consultation or formal approval process.
So, | think, in the context of the quote, it's more about the need to, or the
ability to, get such FAQs established.

In terms of the question about whether it adds to the existing Code, the
existing Code is principle-based and it's broadly crafted, so we didn't feel the
need to add additional requirements to the Code. The FAQs are there to
clarify the Code and we've made it quite clear, in the introduction to the FAQs,
that compliance with guidance in the FAQ will be taken into account in our
investigations, in our supervision, and in assessing whether aregistered person
is fit and proper. So that's the extent to which we say the FAQs have the
same effect as an additional guideline.

Hon Emily LAU Wai-hing:
But, Chairman, ......
e
BEE -
Hon Emily LAU Wai-hing:

...... do they? Can they? If it does not have any force of law then it
doesn't. You cannot say they do. And, in fact, can you give us some
example of your enforcement to show that you regard and al the institutions
regard them as guidelines having legal effect? Please, don't mislead this
Subcommittee. If they are toothless things, then that's what they are.  And,
if they have real effect, okay, tell us.  Show us.

And, also, the two reports, Chairman. Mr KO, in paragraph 15(2), they
are referring to the two thematic inspection reports, so you should have them.
And they say they come up with — they uncover the same problems. So, if,
in two years' time, you find the same problems, then, naturally, people would
expect you to have much harsher enforcement. | can't understand why Mr
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WHEATLEY is telling this Subcommittee that the FAQs seem to have the
same effect as guidelines or the Code. |s that exactly what you are telling
us?

Mr Martin WHEATLEY:
In practice, yes, ......
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... they have the same effect. And, Chairman, I'm happy to provide
further information on how and why that's the case.

Hon Emily LAU Wai-hing:

BlFEa -
Hon Emily LAU Wai-hing:

...... how do we progress, Chairman, if he takes this attitude and if he
comes so unprepared? So we are just, sort of, half wasting our morning,
Chairman.

T/ -

Mr Martin WHEATLEY:
Mr Chairman, may | respond to that?
Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Because the point's been made a number of times that I've been not
helpful enough with this committee or haven't provided information. We
were given four days to provide answers to a number of complex questions.
Those questions go back nearly 10 years, which meant we've had to go back
to our archives. We asked for the documents on which the questions were
based and we've been refused access to them and, therefore, we told you, in
advance of today's meeting, that we wouldn't be able to provide written
information but you have chosen to have this hearing despite that.

So, in the context of that, thisiswhat you've got: a meeting where you
haven't got written™® responses from us because we told you, in advance of
this meeting, that we didn't have time to do it and you failed to provide us
with the documents that would have made it easier for us to do that quickly.

E/E

Bt BHEMEEG LY WL IREe £ 5
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EIREM B AR EREA L E - fomEE LA miHE
H ATt 55 B -

thEriR I R E -
Hon Emily LAU Wai-hing:

Yes, Chairman, | think that, if Mr WHEATLEY thinks that we have not
given him enough time to prepare for the hearing, he should have asked you,

Nl The witness clarified after the hearing that it should be "written" instead of "draft" as mentioned at
the hearing.
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Chairman, for more time and then he would present us with the written
submission, then we can have a proper hearing. Now I'll ask him a question
that he just told us he's prepared.

Paragraph 11. | asked about the departure of the experienced senior
management team and he said he had not looked into that but he did say he
was prepared ......

EE -
R 72 & SR W23(C) - 2 2
Hon Emily LAU Wai-hing:

Yes, that's right, the statement by Mr KO. He was prepared to answer
guestions on the replacement, Alexa LAM, Ashley ALDER, Alan LINNING,
because Mr KO told us that, as far as he knew, none of them had any
regulatory experience, either locally or overseas, prior to joining the SFC.
Pleasetell us. Yousaidthat'swrong. What'stheir experience?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, well, Mrs LAM had been in the Commission for a number of
years, shed worked in our legal services department and, therefore, had had
access and exposure to all aspects of our work. Ashley ALDER was an
experienced partner with alegal firm in Hong Kong who had been working in
corporate finance for a number of years, and Alan LINNING is a very
experienced litigator who took over our enforcement function.

ZE -
BlFEa -
Hon Emily LAU Wai-hing:

Chairman, these are not jobs that have anything to do with regulatory
experience, so if he's a lawyer, he took part in litigation, and Mrs LAM
worked with the legal service. | mean, do they have experience in regulating
the financial sector?
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Mr Martin WHEATLEY:
Yes, of course.
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
Of course, they do.
Hon Emily LAU Wai-hing:
What isit?
Mr Martin WHEATLEY:

Well, Ashley ALDER worked in corporate finance for alaw firm, he did
regulatory work in that law firm; he came in to work in our corporate finance
function. That's directly relevant. Alan LINNING was a litigator; he
worked in our enforcement function. That's directly relevant. Alexa LAM
worked in our legal services department and had access to all aspects of the
SFC'sregulatory work. It'sdirectly relevant. (The buzzer sounded)

Hon Emily LAU Wai-hing:
Chairman, ......
EE -
BEE -
Hon Emily LAU Wai-hing:

...... | hope he will provide us with written information on how these
people are relevant, have relevant regulatory experience, and also tell us why
the other four left in that year and what the management did, whether they
assessed the situation, whether it was good for the SFC to have such an
exodus at the same time.

e
AR DAE
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Mr Martin WHEATLEY:

...... B . @RI HEAE M Mr WHEATLEY 7
Mr Martin WHEATLEY:

Chairman, can | beg your indulgence? | can't possibly commit to
giving you the reasons why people left. | can ask them; they may or may not
provide that answer. You could ask them as a committee, if you chose to.
As far as the appointments are concerned, they're al appointments that are
made after a global, worldwide search, and they're appointments made by a
panel after assessing their relevant experience. They're not simply choices
made by the SFC management.

Hon Emily LAU Wai-hing:

A

A AHE - B e Je A - (R 5 AT DL (It 21 R 55 7Y A8 28 A7
BT [E S R R [E SRl - O E R A Dl HefM - 242 2
N B S
Mr Martin WHEATLEY:

Subject to any data privacy concerns.
e

HIEnLT » 202 0K BFEE -
Hon Emily LAU Wai-hing:

Chairman, Chairman, my question regarding the exodus was not going to
interview the various individuas on why they left; was whether the
management — | put it to you when | first asked this question — whether the
management had any discussion at the time and whether they had expressed
concern that, within a period of a few months, you have such departure.
That is my question, so don't twist it to say that | asked you now and go and
interview those people. Of course, you can interview them and give us the
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answers but that's not what | asked. But, of course, the Board may not have
any discussion at all; the Board might think it was very natural for four senior
people to just leave like that. And, if that's the case, this Subcommittee
would like to know, too.

ZE -

Mr WHEATLEY......
Mr Martin WHEATLEY:

Well, | suggest ......
ZE -

------ P A E AR 2 E -
Mr Martin WHEATLEY:

...... you ask people who have that information because | don't.
Hon Emily LAU Wai-hing:

Weéll, Mr Chairman, ......
TE

BFEE -
Hon Emily LAU Wai-hing:

...... he's here representing the SFC and, if we don't ask him, then maybe
we should summons the chairman at the time, Chairman, since weve got
several yearsto finish our report.  Of coursg, if that's ......

E/E

Hon Emily LAU Wai-hing:
...... the co-operative attitude of Mr WHEATLEY, well, we will do that.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, I've already said that I'll give a written response as to how the
consultation might have affected the previous structure of products. | think
that would cover the area that I'm being asked about now.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, if | may, | tried to clarify earlier but maybe | should again.
When we talk about a disclosure-based regime, that's largely a shorthand
measure for distinguishing between that regime and a merit-based regime and,
in a merit-based regime, it's one where a central body would determine all of
the products that were suitable for al of the investors. But, having said that,
disclosure-based regime does not mean just disclosure-based, so there are a
number of parts of the structure of our regime which are more than disclosure.
There are certain structural requirements that apply to all types of products
and all products are sold according to a Code of Conduct which is common to
all.

So, | don't think — if I've characterized it that disclosure means only
disclosure and nothing else, then that's a mistake. That's not what we meant
by that.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The Investment Products Department would be approving products
according to the code of unit trusts or the code of insurance products and |
think it's fair to point out that Harold, you say he ran IPD department, he was
responsible for insurance products. That was the specific area. But that
code had been developed over many years and developed in consultation with
the market. It had certain structural requirements in it but as do structured
products. So, one is according to the SFO, one is according to the
Companies Ordinance. So they're different structures but they're different
products. | mean they're fundamentally different products. So, | think it's
very difficult to conclude that all products should be operated to exactly the
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same standard or that somehow one of those standards was providing a lesser
degree of protection than the other.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Again, Chairman, the need for guarantors or collateral or counterparties
will vary depending on the product. If it's a fund manager selling a fund,
then the fund manager owns, in many cases, the underlying fund and,
therefore, the requirements are that the fund manager is fit and proper to
manage that fund and that they've got separate custody arrangements.  If it's
a fund manager or an institution offering an exchange-traded fund, again,
therelll be different requirements depending on whether that exchange-traded
fund holds the underlying swap or replicates performance through a swap.
Structured products typically are products that embed certain products,
typically debt products, with derivative products but will have some collateral
sitting below them and, again, the requirements will be different.

So, | think it's very difficult to say that the same structure should fit
every product; every product is different. And they're only the products that
we see. There are a lot of products that are effectively the same but are
structured as insurance products or structured as bank products that we don't
have any approval routeover. $o, | thinkit's......

09.02.2010 p.94



E2 L
e
EEMREEE B HERMESZREEEEMESTSENEENLEEY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

HIo##S -
FRE o F......
Mr Martin WHEATLEY:

...... very difficult to answer should there be one system that applies.
All the products are different.

ES &
EE TR
HPREA -
FE TR T BE ST L T O LML - B
R OEBRERE — WAREBEEBEESAE — W

HE It EMfE L~ EFETEEARNER  GEERRE
EOSEWEH IAME ML - HiEie T EEERHAK - HME
W A2V EEREIREHXIFERRRENAE 2 ELENFA
%'%{ﬂ?ﬁ‘é%’][&%ﬁﬂﬂﬁ’]ié FLTE OS4E it % ] DUJE FH IR 722 o B9 38
it WA 5 HOR AR R R E 2R 2O = b0 R E B O B TE Y RS
o ER ﬁTﬁ&uﬁTﬁﬁEﬁiﬁﬁiE’]F‘nﬁ R o {H R A E AL E
RAEEHNFEN - ERENELEERZEANE - REAARE
SER (R SF e

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The consultation document is applying some new requirements — or is
proposing, because we're still consulting on it — is proposing some new
requirements. They are being proposed to take account of a market that has
evolved quite a long way from the market that was envisaged when the
Companies Ordinance was put in place.

Your guestion about whether some of these proposals have been
discussed before:  yes, that's the case. And some of these proposals were
discussed many years ago, some many years before my time.
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The guestion as to whether, had these proposals been in place, it would
have prevented thelosses: | think the answer is amost certainly "No".
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The first question: the proposal was discussed well before my time and
| don't know where the origina proposal was put forward from within the
organization. (The buzzer sounded) Therefore, it follows the second
guestion, | didn't veto them and | don't know how or why the proposals
evolved the way they did. And, sorry, I've missed the third question.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

I'd have to check the records. I've got no personal recollection of that,
so I'd need to look at what records we do have. But | repeat my point: it's
doubtful whether any change or any proposals would have prevented the
losses that have occurred as a result of Lehman's collapse.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, | don't think the project was dumped. | think the end-result was
the FAQs that were published and, as | stated earlier, | think that was an
adequate interpretation of our existing Code rather than needing new
requirements to add to the Code.
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Mr Martin WHEATLEY:

Weéll, I'm afraid, then, I'll have to make sure that I've got a full and
complete answer to give you because | don't know exactly how the decision
process from the project that was started ended up in the FAQs. The point |
would makeisthat | think the FAQs are adequate. ......

T
W F R ......
Mr Martin WHEATLEY:

...... And | don't know the evolution of that project.
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Mr Martin WHEATLEY:

Yes. Yes, Chairman.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

We do have a gatekeeping role and that's clearly to ensure that any
products that are sold are sold pursuant to the regulations and that the conduct
of those people under our jurisdiction is compliant with the Code of Conduct.
That is our gatekeeping role.

FEBMHEER -

Rk E -
REBMEER -

------ fres T RAURE - E [ HE BB RERRE TR
MR o R RHERYERE - B R B S N HP SRR 1T B A
mEER —HEEL  WABRMKEAEM - TERIKERREM
38 L8 G B R R = AL - B EE R E L

fRlE A EE - &R R B — A 8 MR E oL 0 2 N ERLE RS
A EINNEE - FFHl B ERTHMENEHEXILRL » RO
A EENARMRE 2T FBCE I 2 H8UE I SO
B E-HBEERACHEEEE MHEL  MEETEZE
—EEFEEE R A EELENEEEREE 2N EZE
AT EEENKRES - FEtREEETHEET FIERNE
E7 MR RMECEMEMEEEAL - (MEAERSEERET 2 RBE ?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, the question, "Were they suitable for all investors?' is clearly,
"No", they weren't suitable for all investors. The documentation said that
and it made it quite clear these are not suitable for al investors, these are not
suitable for investors with alow-risk tolerance or with alack of understanding.
So that was very, very clearly stated in the document. What we don't haveis
the ability to police that at the point of sale.
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So, we do have a gatekeeping role; | absolutely agree.  1'm not disputing
that for a second but it's how that gatekeeping role is exercised and we don't
have, under the regulatory structure, under the powers that we are given, we
don't have the ability to manage that gatekeeping role from the start of
authorization of the product to the product ending up in a person’s hands.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, there's a dight confusion there. At the point of authorizing the
document, any conditions that we have would be subject to the structure of the
product; they're not conditions that would apply to the intermediaries selling
the product. We did have concerns and we've raised those concerns based on
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our inspections of brokers; we raised those concerns as widely as we could
through our own publications, with the government, with the Monetary
Authority, to say we believe there is arisk that these products could end up in
thewrong hands. And that's what we did.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Our Code of Conduct isfairly clear that conduct ......
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Chairman:
Mr WHEATLEY, can you focus on the question?
Mr Martin WHEATLEY:

Each of the documents included information that said these products are
not suitable for everybody; they're products that you could lose part or,
possibly, al of your investment and that investors needed to make sure that
they properly understood. That was in every document, every prospectus
that was published.

Hon Audrey EU Yuet-mee:
I'm sorry, Chairman.
EE -
REkBE
Hon Audrey EU Yuet-mee:
I'm asking you a very simple question that's capable of a"Yes" or "No"
answer. My question is very simple. Are you saying, in law, the SFC has

no power to limit the sale of these complicated products only to sophisticated
and experienced investors?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| think, when a document is approved for public distribution, it's
approved for public distribution.There's not segments of the public for which
it's approved. So, once a document is approved, it's approved for public
distribution.

09.02.2010 p.104



E2 L
e
EEMREEE B HERMESZREEEEMESTSENEENLEEY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Hon Audrey EU Yuet-mee:
Mr WHEATLEY, ......
TE
REE -
Hon Audrey EU Yuet-mee:

...... | don't think my English is so poor that you can't understand a
simple question. As | said, my question is capable of a "Yes' or "No"
answer. Inlaw, ......

Mr Martin WHEATLEY:
WEell, | don't believeitis. ......
Hon Audrey EU Yuet-mee:

Mr Martin WHEATLEY:
...... | think it is more complicated than that.

In the law, we have the ability to approve products under ordinances,
whether the Companies Ordinance or the SFO, and when we approve a
product, we approve it for public distribution.

Hon Audrey EU Yuet-mee:

Mr Martin WHEATLEY:

Now, we don't have, within that, a public distribution but only this bit of
the public.

Hon Audrey EU Yuet-mee:
Areyou saying, inlaw, ......
TE

D
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Hon Audrey EU Yuet-mee:

...... the SFC has no power to limit the sale of these products only to a
sector of the public?

Mr Martin WHEATLEY:

Wsdll, if you ......
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

| appreciate that the question you're asking is simple but it's a
combination of our Code and the ordinance; it doesn't sit just in the Code and
it doesn't just sit in the ordinance. So, an ordinance allows us to approve a

product for public distribution, the Code says what segment of the public a
product should be sold to.  So, it isacombination of both of those.

Chairman:
Okay.
Hon Audrey EU Yuet-mee:
In other words, you're saying you have the power?
Mr Martin WHEATLEY:
Weéll, I'm saying —well, sorry, ......
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... again, you come back to the question. We set the rules but, in
some instances, we don't enforce the rules.

Chairman:

Okay. It'sacomplex responseto asimple question.
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Mr Martin WHEATLEY:

| don't want — but, with respect, Chairman, | don't think it is a simple
guestion.
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