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HiElES 0 - NMNIZEGEEIHIOHERE EFE - 5K
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A ZAHEVRREEE M5 RINGEEEEE T
fEf -

Mr WHEATLEY, you have provided written responses to the issues
arising from the hearings held on 26 and 29 January and on 9 February
2010 to the Clerk to the Subcommittee. These documents have been
numbered as S56, S57, S58 and S59. Mr WHEATLEY, are you going to
formally produce these documents to the Subcommittee as evidence?

Mr Martin WHEATLEY, Chief Executive Officer of the Securities and
Futures Commission:

Y es, Chairman.
Chairman:

Thank you. Mr WHEATLEY, you have also provided a written
response to the written questions raised by Mr LEUNG Kwok-hung on
28 January 2010. The document has been numbered as S60. Mr
WHEATLEY, are you going to formally produce this document to the
Subcommittee as evidence?

Mr Martin WHEATLEY:
Y es, Chairman.
Chairman:

Thank you. Mr WHEATLEY, in response to the summons issued to
you on 3 March 2010, you have provided a set of documents. These
documents have been numbered as S61, S62 and S63. Mr WHEATLEY, are
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you going to formally produce these documents to the Subcommittee as
evidence?

Mr Martin WHEATLEY:

Y es, Chairman.
TH:

Thank you. HREfRAEBAEFEFES  HikEZBEW AP
fEf I o G ML — R fe H 2 HREUCK R AV E » DL EEZET
B> WWHREEARDIEREZEERE - FAEHE -

AR BE K5 B L% B & F 1077 8 i [H =] 5 A\ $2 i Al
e NEIE - ZEWNERFEO/NEZRZE G XN AERE AR
M- FEFEH O SRR ARSE - LA E AR HMEEZ2E D
A

gesh - B T ZRUERRE > FRENREMEERG kAR
1 &8 A]T/EED%EEE’&@J,\IEIF“FE%? Z B IR H = A& AR [ [F
— [ - HF—HH - AR JEEE LAY A EE BOR B
BHERER ﬁ;ﬁﬁ}\j@ca CRHEEERERAAIHEE -

E@i&aﬂﬂmﬁﬁ REFEEEIAVEHR - MEBRIBETERTH
MR FR - S XRgHBENWETFEZ —IRZTER S - HEM
1) & Efﬁfnagﬁiiﬁa o

oA WHAESLPIGSE —RHEE -

Eu4 o fESS8F2.2K c BEE R O ETEHEE - EKIE
EHEESEEEMPET A - EBRA - BHIHE T IHER
NESF (EMR EFHRAT) FBISAEMEBEER AT > PlaE (T /\
WIERANEEFHELHEZF20EET - s MELEE -

B B ER A (EWR EARAN) BIHBREFHEE - DLEE K T’T
{8 25 [t JE 5 e 1 2 o 2

Mr Martin WHEATLEY:

i

Thank you, Chairman. In the absence of the specific powers in the
Companies Ordinance, weve adopted an approach of mirroring the
requirements in the Listing Rules which have been applied to issuers,
guarantors and swap guarantors. We've taken that approach since structured
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products were first introduced under the Companies Ordinance. So that
would have been around 2002, 2003, | think. Thisis, | think, a system that's
worked well; issuers seem to understand that. Such policy has resulted in
common standards, whether the structured products were offered to the public
either as listed products or under the Companies Ordinance.

E/E

Thank you. EFRFEFERNFRREEE BDHRM (R EHHE
A BFHBE R E 2

Mr Martin WHEATLEY:

At the time, because we had no specific requirements, we took the view
that this would be an appropriate measure. The key issue is not about
whether these eligibility requirements were effective to prevent the failure of
an issuer because, obviously, no regulation can achieve that, but we felt that
the Listing Rules was a well-understood and a well-accepted structure within
the market that provided a degree of protection for buyers of products.

EE

®Eihed  NERNBAEEINKRRFEFTLEREERLE T <R
AR ERHEME (EREMAEA) - BEER?

Mr Martin WHEATLEY:

I'm not aware that it was in response to any external issue; it was our
analysis that the type of products being delivered under the Companies
Ordinance were becoming different and more akin to investment products that
were listed and that's why we adopted the same structural requirements.

T/ -

oA EEG R (ER EMmARAN) BB R E &R &
PR R IR 2

Mr Martin WHEATLEY:

It's an administrative basis. Section 342A was amended following
public consultation in order to give the SFC power to agree to waive a
requirement and to impose conditions, so the requirement that a condition
imposed must relate to the requirement waived is abasic principle of statutory
interpretation. It was clearly not intended by the legidlature that the SFC
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should be able to use the power to impose conditions under 342A for purposes
unrelated. We've sought an internal legal opinion and we have the view that
our approach is justified. I'll have to check whether we had an external
opinion aswell.

T/ -

BEEBE#R BRI E  EEIRM RO A &
WY B - P LA TE R BV IR E - (EARIIA R - B R BN
BWILHERER  ENEERMECNMAHE R - SR
o HHIEG 7

Mr Martin WHEATLEY:

| would have to check. I'm not aware of external legal advice but I'll
have to check and revert on that.

THE

NEBMERBEAEEEE -8 FAF?HEEE —HNE
B I, B 2
Mr Martin WHEATLEY:

Y es, Chairman.
T

oA R iAo R AT B ks A (£
R B RAT) BUFERBE R E A 2R E — E L PR AR B g Y
Mr WHEATLEY ?

Mr Martin WHEATLEY:

We have no power to incorporate these measures into the ordinance.
This requires legidative change, i.e. primary legidation. There never has
been a question that the administrative measures were inadequate or fell short
in providing protection. So it would require legislative change in order to
bring those under the ordinance and that's clearly something that would
require public consultation first.
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A
BEEMESR  BERmiLLE &R ERER wtA AT
—EARFEHNr — REEREIZEY > 2REEN 2

e 2 Mr WHEATLEY ?

Mr Martin WHEATLEY:

Yes, we have a project on reform of the Companies Ordinance and,
under that project, there would have been a number of changes. Some of
those changes are implemented, some of those changes are still underway.

EE

EXxmEtd BEMN M &EgFELEKESF N
Constellation{s 73 Y $5 & X H it Ay - AT EREBRZET A
i ERANEEBFEHNEPXE?MRRE  HEEEER ? E
& XA wT DA E AT ASIER A B RN G (EREMmAAD
HIFH R R E e 27 Mr WHEATLEY 2

Mr Martin WHEATLEY:

We would have asked the issuer to satisfy us that they had met those
requirements. |If we had any doubts that that was the case, we would have
sought further information. | don't believe, in any cases, there was any doubt
that the eligibility criteria were adequately met.

EE

EE R — R - [F— {3 SR S5855 3.6 - B g B B
R (LFMERGT) 55342A(1) 5k - mT DUIA) & Sh 2 17 N3 Hi &R o
Mz H e 0 B R &R R R RE RO R 1R (B RE BB D0 R AN [R] SR TE Y
ok £F - WWFH%%@ﬁE EMEHEEUFENHEZEE RS

—Ham NS B AE - ZHEAEL > EEEE (LA fHF
%>MEEW%T Vﬁﬁ%%%ﬁﬁ%%%%%%ﬁ%@ﬁ

» B2 e % 1y [ 16 M 25 e s A 1 2 -

HREE—HEELE  EE G A S (O R 5 342A (1)
B REBILEREERR Y WRE - FMBEP A 2 MR
H o BEFEREIR 2?2 Mr WHEATLEY ?
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Mr Martin WHEATLEY:

The statement appears to be that we have full discretion to impose
conditions. What | have set out in my answer is a qualification that, actualy,
full discretion is not what we have. We have discretion to impose conditions
relating to the waiver granted. And, so, | think this sense that we had,
somehow, the ability to impose conditions unilaterally without them being
proportionate and related to the waiver, | think, iswrong.

Whether we have sought independent legal advice for that, | think we
have our own internal legal advice; | don't know if we have externa legal
advice and I'd have to revert to the Chairman with that information. But, as|
say, the suggestion that, somehow, we had unilateral discretion to impose
whatever conditions we wished, | think that's just plainly wrong.

T/ -

AlaE R irfMreE S EEER  TREF KB INERE
R EG3lFERFRREEER TEXRWLER  FHEFEM -
o R EmE ERME 2 Mr WHEATLEY -

Mr Martin WHEATLEY:

Yes, Chairman. I'll certainly check on whether we sought independent
legal advice on that point. It was certainly our internal legal view and
remains that today.

T/ -

Thankyou. TEFEMH—MHAYE - ERHEMH (EHR EHHEAD By
HEAR EFERRIMEZEFERHBEELTE > ESETRERE (&
AR B ) 58 342A (1) R T 58 AT A AL $H B SRR o R AT DURGE fin— 26
s 18 PR R E 7
Mr Martin WHEATLEY:

WEell, we chose to mirror the conditions that were adopted from the
Listing Rules through administrative means. We did not have other

structural requirements (The buzzer sounded) on Minibonds beyond the
third™® schedule of the Companies Ordinance which sets out disclosure

Nl The witness clarified after the hearing that it should be "third schedule” instead of "schedule” as
mentioned at the hearing.
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requirements.  So, the number of structural features would be limited to those
that mirrored the Listing Rules.

E/E

Thank you. 5 K& —dwEEPERIERNAEREMEER
HhEGEE - MIRHERAMEEIEH - BB - LHEREE -

Hon Audrey EU Yuet-mee:

Thank you, Mr Chairman. I'd like to ask Mr WHEATLEY about the
term "quick wins'. Mr KO used that term in his statement and Mr
WHEATLEY replied to it in his statement. 1I'm trying to find my paragraph
number. Yes, paragraph 24 of the witness statement, which is S57, he says,
Mr KO "mentions the term 'quick wins' and he seems to regard the use of this
term as being inappropriate.”

Now, certainly, Mr WHEATLEY, the term "quick wins" is unfortunate
because it does imply that the SFC was going to help the market or to help
people to make fast bucks or quick money at the expense of investor
protection. Now, you say, in your response, that "The term 'quick win' first
appeared in the press release issued by the Financial Secretary, Mr Antony
Leung in June 2002 to announce the recommendations of The Financial
Market Development Task Force" And you say, "It typicaly refers to
proposals which can be implemented by the SFC using our existing powers
rather than improvements which require legislative change.”

Mr WHEATLEY, where do we find this term "quick win" defined or
explained so we can tell what it actually means?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| don't think it is defined or explained. It's aterm that, as mentioned in
my response, was used in a press announcement. | think it's a term which
can have a number of different meanings but there's certainly no clearly
defined term.  But we certainly wouldn't have followed such terminology by
not fully applying our regulatory rules and would not have allowed it to be
used in aform that allowed a— | think the phrase you used — fast buck to be
made. That's not how we operate.
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Hon Audrey EU Yuet-mee:

TE
Hon Audrey EU Yuet-mee:

If there was no clear definition or explanation of what this term means, it
certainly can lead to understanding like the one that Mr KO had in his
statement, paragraph 12, that the SFC was, in fact, bent or inclined to help
people to make fast buck and this was, in fact, at the expense of investor
protection.

Mr WHEATLEY, in your paragraph 35, you again responded to Mr KO.
Mr KO referred to Mr HARRIS's comments and he said, "Mr Harris says that
'the SFC should not be facilitating market development as this did not appear
in its statutory regulatory objective.” And you then say, "Mr Harris was a
well respected employee’. But then, you say in the next sentence, "However,
the statement would appear to reflect a personal opinion [of Mr Harris] but it
does not reflect the functions given to the Commission by the SFO that

specificaly direct the Commission, in section 6, to facilitate innovation”.

Now, this, Mr WHEATLEY, is probably the difference between you and
Mr KO, | mean, and, of course, in that respect, also, probably Mr HARRIS.
| mean, they were worried that the SFC, at the time, was more inclined to
facilitate market development and maybe help people to make "quick wins'
rather than to protect investors. Do you agree with that?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, | don't agree with that. The need to facilitate market development
isone of our statutory objectives. That is built into the SFO and, prior to the
SFO, it was our objective albeit the wording would have been dlightly
different. So that's always been one of our objectives.

Investor protection has always been one of our objectives and always
will be and we would never sacrifice investor protection for the benefit of
facilitating innovation within the market. Our aim would be to maintain
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investor protection at all times whilst still meeting our broader objectives
which are about market devel opment.

E/E

A= = |
ek E °

Hon Audrey EU Yuet-mee:

Now, how can we be clear about that, Mr WHEATLEY? You see,
because, in away, facilitating market development can conflict with a duty to
protect investors. Now, how can we see which comes first? Because, Mr
WHEATLEY, in your statement, paragraph 27, you say, in the second
sentence, "investor protection has always been and will remain our first
priority." You see, | underline the words "first priority”. Now, how can we
tell that your first priority was investor protection and not facilitating the
market ......

Chairman:

Mr WHEATLEY?
Hon Audrey EU Yuet-mee:

...... to make "quick wins'?
Mr Martin WHEATLEY:

It would be very difficult totell. We are under a requirement to strike a
proper balance between the need for investor protection and the promotion of
market development. That's what we're required to do. And a proper
balance, in my view, means never sacrificing investor protection for the
benefit of developing the market.

ZE -
Hon Audrey EU Yuet-mee:

Well, Mr WHEATLEY, isn't that the problem? Because, | mean, you
agree with me that making "quick wins' or facilitating the market can conflict
with the duty to protect investors and | ask you where can we see which
comes first and you say, "Well, actualy, it's very difficult to tell." Isn't that
the problem or wasn't that the problem, Mr WHEATLEY ?
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, to deal with the first part, how can you tell which comes firgt,
there's no ranking of our objectives within the SFO. We're required to meet
al of our objectives, which include protection and devel oping the market, and
we're required to balance those objectives. In practice, we would never
sacrifice investor protection in order to develop the market.

Hon Audrey EU Yuet-mee:
Yes, Mr WHEATLEY, ......

TE
Hon Audrey EU Yuet-mee:

...... my question was precisely directed to the practice adopted by the
SFC. How can wetell that the practice adopted by the SFC was primarily to
protect investors and not to help people to make "quick wins'?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| think you can see that practice through the decisions that we have made
where any innovations that we are asked to pursue, we aways will consult
publicly, consult the market, consult the Government where appropriate, to
ensure that, in pursuing market development, we're not sacrificing protection.
And | think you can clearly see that through our record and through the
devel opments that we've implemented over many, many years.

Hon Audrey EU Yuet-mee:
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Hon Audrey EU Yuet-mee:

...... you see, Mr WHEATLEY, that is a very vague and general answer.
You say, well, we can see that from your practice and so on and so forth but
what Mr KO at least had done is that he's given us chapter and verse in the
document which refers to "quick wins' and he said, well, he was very worried
that it was one of the reasons that led to the Lehman — or one of the reasons
that contributed to the collapse of Lehman and the saga of Lehman because he
said here was SFC and the former Chairman of SFC being very intent on
"quick wins' and | asked you how can we see that, at that time, actualy, your
first priority, or SFC's first priority, was investors protection. And you say,
"Well, well, it's very vague, very general, you can find it somewhere." Can
you point to some document that we can see which shows that the SFC policy
at that time was primarily — and | underline the word "primarily" — to protect
investors and not to make "quick wins'?

Mr Martin WHEATLEY:

Chairman:
Give us some details, Mr WHEATLEY .
Mr Martin WHEATLEY:

Hon Audrey EU Yuet-mee:
Give us some documentary proof.
Mr Martin WHEATLEY:

WEell, the documentary statement — I'm not sure you'll accept it as proof —
but our annual report, every year, we report on the activities that we've
undertaken, where the balance of our efforts have been put, the importance of
investor protection and what innovations that we've supported. So you will
see, and I'm very happy to provide chapter and verse from our reports each
year asto the activities that we've undertaken.

Hon Audrey EU Yuet-mee:
Yes. MrWHEATLEY, | wasn't ......
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FHE
Hon Audrey EU Yuet-mee:

...... asking you for a genera statement. That was precisely my
guestion. | understand that you say investors protection was one of your
statutory duties. My question was underlining and emphasising the word
"primarily". Where is there any documentary evidence that the primary
objective of the SFC was to protect investors and not, for example, to make
"quick wins" or facilitate market development? That was the crux or the gist
of my question to you.

Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
Chairman.
Chairman:
Can you be more specific?
Mr Martin WHEATLEY:

Weéll, statutorily, which is what drives — what we are required to do, we
have arange of objectives. They are not prioritized. Thereis not aprimary
objective which is rated over another. We have to balance a number of
different objectives. So, in the law, what you're asking for, in the law, we're
not subject to a constraint that says ......

Hon Audrey EU Yuet-mee:
No, Mr WHEATLEY, ......
Mr Martin WHEATLEY:
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Hon Audrey EU Yuet-mee:

TE

F—F FEALMGESE  EEHEZTE -
Hon Audrey EU Yuet-mee:

Mr WHEATLEY, don't waste my time......
EE -

EMr WHEATLEY[RIE N EE » g E -
Hon Audrey EU Yuet-mee:

...... because my 10 minutesisup. | wasn't asking you about the law.

AEE - WH iRl o RELEMBEZE T X - Mr
WHEATLEY -

Mr Martin WHEATLEY:

Okay. Inthelaw, if | can, thereisn't aranking of objectives. We have
a number of objectives and we are required to balance those in the law. In
practice and in our reports, in our publications, we make it very clear that
protection of investorsisour first priority.

Hon Audrey EU Yuet-mee:
Yes, Mr WHEATLEY, ......

FHE

Hon Audrey EU Yuet-mee:

...... you understand English and my English — I don't think was that bad
that | didn't make myself clear. | wasn't asking you about the law. | was
asking you about the SFC practice and | was asking you where in any of the
SFC documents do | find a clear statement, a clear directive to your staff, (The
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buzzer sounded) to the public, that your primary objective, your primary
function was to protect investors and yet, in your answer just now, apart from
referring to the law, you said, "Well, because we have so many functions, we
balance." Now, that wasn't my question because ......

Mr Martin WHEATLEY:

Mr Martin WHEATLEY:
Mr Chairman, if | may ......
Hon Audrey EU Yuet-mee:

Mr Martin WHEATLEY:

...... | did answer your question.
Chairman:

Will you, please, wait, Mr WHEATLEY?
Hon Audrey EU Yuet-mee:

| was asking ......
Chairman:

Wait till | ask you ......
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Hon Audrey EU Yuet-mee:
Yes, | wasasking you ......
Chairman:
...... to respond.
Hon Audrey EU Yuet-mee:

...... about paragraph 27, where you say, "However, investor protection
has always been and will remain our first priority” and | underlined the words
“first priority”. That was my question, Mr WHEATLEY. And I'm asking
you where we can find any documentary proof that the SFC practice, that the
SFC policy, at that time, was primarily to protect investors, not to balance the
number of various functions but primarily to protect investors.

Chairman:
Mr WHEATLEY?
Hon Audrey EU Yuet-mee:
That was my question.
Mr Martin WHEATLEY:
Mr Chairman, | have answered the question — "in our annual report”.
Hon Audrey EU Yuet-mee:

Y es, please, provide the particular paragraph or the sentence where | can
see the word "primarily" or "first priority” or "first job" or "first function”, that
it comesfirst. Isthat okay?

Mr Martin WHEATLEY:
Yes.
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, we're very happy to provide that.
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Mr Martin WHEATLEY:
Y es, Chairman.

Chairman:

Thank you. #3 F—fAi@H JhEUOLE » 21k e B FNUER
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

They are two different regimes and, therefore, there are dightly different
requirements that are placed on us. You ask "do we adopt different
standards or criteria?’ The answer to the second is, yes, different criteria are
adopted because there are different requirements within the two legal regimes.
The answer to the first point — do we adopt different standards — no, we ensure
that all products fully comply with the appropriate regime.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, this was the relevant legidlation at the time that the products were
first introduced and, as | understand it, under the PIO, the SFC would have
had the ability to develop codes and guidelines in a more flexible way than
under the Companies Ordinance where the requirements for products and the
requirements for disclosure were quite clearly and definitively set out.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Thefirst part of the question, yes, we did make proposals before 2009 to
amend the Companies Ordinance. Some of those proposals have been
implemented, some of those are at draft stages, but it's a complex piece of
work covering many, many aspects of the Companies Ordinance, not just
structured products within it.

In terms of whether it provided different levels of investor protection,
both regimes would have required that information was made properly
available to individuals and both regimes would have required that, when the
products were sold to individuas, the organization selling those products
would have been subject to our Code of Conduct.

S0, there are some differences because they're different legal bases but
both of those legal bases provide investor protection and both of those lega
bases are subject to the same Code of Conduct in the selling of products.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, | don't accept the premise of the question, which was that, in 2001,
we spotted a loophole. There wasn't a loophole. There were different
regulatory structures that we had to enforce. The debate, at the time, was
whether the CFD division had sufficient approval authority in terms of
approving products but there was no loophole as such. This was discussed
fully within the organization and at the SFC's Board and decisions were taken
that the two structures could continue without a need, at that stage, to change
them. So, there was no loophole.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Sorry, forgive me, Chairman, I've just found the relevant paragraph, so,
if 1 don't answer the question correctly, maybe honourable member could
restate it.

The proposals that are now being considered under the Code of Unlisted
Structured Products are very much reflecting how the industry has evolved
and developed over the last eight years. They are, today, what we think is
appropriate and, indeed, is a debate that is being held in many regimes around
the world. So the enhancements to disclosure, including the introduction of
key fact statements, standards for disclosure, exactly the same debate is being
held within Europe, within Australia and a number of different regimes and
it's to reflect the fact that the markets have evolved over the last eight years.
Those weren't particularly issues at the time of 2001 when structured products
first started to be created but | think we've recognized that the market's moved
on and it'stime to rethink the regime under which they're offered.

E- 2
H#E -
BoE#R -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

As l've said earlier, the structures of the SFO and the Companies
Ordinance have a different lega basis and, therefore, have different
requirements and different criteria that we are required to adopt. What we're
now describing, in terms of product transparency and the structural features,
very much reflect what, | think, all of us have discovered over the last two
years, that smply the credit rating agencies work in rating products didn't
give enough information about the underlying liquidity of products. So
we're suggesting the introduction of changes today which reflect the fact that
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the market has moved on and the market has developed hugely. They
weren't issues at the time in 2001.
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Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

No, | think this was replying specifically to the allegation that it was lax
supervision of intermediaries by the SFC that contributed to the Minibond
losses and it was putting in perspective that the mgjority of Minibond losses
were not due to selling by SFC-supervised intermediaries. It was simply
dealing with that narrow point.

EE

ERMEEE -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, in terms of the total numbers of people affected by Lehman's
failure, | think the ratio is correct. We're not saying that there were no
SFC-licensed intermediaries that were at fault because, clearly, we've found,
in a number of cases, there were. This was simply trying to put in
perspective the statement made by the witness that it was lax supervision of
intermediaries by the SFC that led to Minibond losses and we're just trying to
put that into context. It's not a significant point that's trying to say that there
wasn't failure by intermediaries under SFC supervision, as well.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Can | clarify the first point? Y ou say that we identified the mis-selling
of banks. What we identified was, in our licensed population, mis-selling
and we did that through our inspections. We did not inspect the banks. So
we were not able to make that conclusion but we shared our conclusions
relating to our own inspections with the HKMA and invited them to carry out
their own inspection of banks, which istheir responsibility and duty.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

I'm certain that we can both learn from each other's experience and the
objective of having an MOU in place is that we do share experience. The
HKMA does not have the same powers and | think one of the points that's
aready been made by the HKMA is whether they should have additional
powers in terms of their own ability to supervise bank staff and banks in
general.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

No, | think that you'll find that both regulators want to have the best
possible market structure for Hong Kong. Now, clearly, we both supervise a
part of that market today and there is some overlap in terms of the regulatory
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responsibilities. What we've suggested to the Government is that they
should review whether there is a better model.

Now, that's not a ssimple question and every major jurisdiction in the
world is going through a similar question at the moment but it's a discussion
that | think only the Administration can have. It's very difficult for either
one of us who have, clearly, a part of the regulatory structure, it's difficult for
either one of usto prescribe an entire regime that covers all financial products,
some of which are under our control, some of which are under the MA's
control and some of which are under neither of our control.
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Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

WEell, again, the point specifically being made was that the witness has
said that Minbonds and, probably, all structured products, were not authorized
for sale to retail public in any major jurisdiction overseas. That's not true;
they were.

The level of protection would have been different and every single
jurisdiction will have a dlightly different type of protection. In some cases,
they would have been sold only under advice; in some cases, they would have
been sold through IFAS; in some cases, they were sold only to professional or
semi-institutional investors. So there is a very complex picture globally and
the standards are very different in every market. This was dealing with the
assertion that structured products were not available in any major jurisdiction
overseas, and that's simply wrong.
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Mr Martin WHEATLEY:

Chairman, that's a very complex question and would take considerable
resources and time to provide.
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Mr Martin WHEATLEY:

Yes, certainly, Chairman. Yes, we can provide examples. | just
would say that, to be fully comprehensive, that would be an extremely
complex piece of work. But we're very happy to provide someiillustrations.

ZE -
Thank you. TFT—{;E2ZEHEE -
Hon Emily LAU Wai-hing:

Thank you, Chairman. Chairman, | think it would be very useful if the
SFC can provide the illustrations because I'm sure Mr WHEATLEY
understands, this subject has come up again and again on the fact that why isit
that Hong Kong's doing it and other jurisdictions don't, but you are saying to
us that they do as well. So, the fact that you can name these places shows
you must have the information; otherwise, you wouldn't have named them.
But you have to tell us the circumstances under which, you know, similar
products were sold in other countries. So | hope that you have some
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background for paragraph 17 without just — you know, I'm sure you wouldn't
have just mentioned that to us without any backing.

Chairman, | want to ask some questions relating to the same document,
S57. Page 16, paragraph 60. Mr WHEATLEY is talking about Mr KO's
resignation from the SFC. He resigned on 26 September 2008 stating that
this was due to a conflict with his supervisor. However, he was subsequently
offered a position in another Department which he accepted. And then, in
the following year, on 19 February 2009, he resigned again and only finally
left the SFC on 31 August 2009. And then he said that our Subcommittee,
Chairman, was established at a meeting of the House Committee on
17 October 2008 and the witness first resignation predated the establishment
of the Subcommittee and his second resignation was four months after the
Subcommittee was formed. And Mr WHEATLEY said, "His resignation
period was extended beyond what was usual or required and the Statement
was only made 11 months after he resigned from the SFC." So you said you
"do not find the facts entirely consistent with the assertion in his statement
that he resigned from the SFC in order to assist the Subcommittee.”

So, Chairman, so what is Mr WHEATLEY trying to tell the
Subcommittee?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

There was a statement made by the witness that he resigned for the
purpose of assisting the Subcommittee; I'm saying that that doesn't appear to
be consistent with the dates and the records that we have.

e

BEE -
Hon Emily LAU Wai-hing:

So, Chairman, isMr WHEATLEY saying the witness was lying?
Mr Martin WHEATLEY:
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... in a number of statements— | think, overall, what I'm saying, and the
fact is that we employed Harold for a considerable period after his first
resignation because we recognized that he has valuable experience which was
useful to us and so it was very useful that we could continue to have Harold
helping us with our handling of complaints. But, in terms of the statement
made to this committee, I'm saying that, in a number of areas, notwithstanding
Harold's intention and purpose in supporting this investigation, there are a
number of statements that appear to be unreliable and this is one of those
statements but there are many, many statements where we would question the
facts on which the statement is based.

EE
BFEE -
Hon Emily LAU Wai-hing:

WEell, Chairman, we look at the dates of the first and the second
resignation and the final departure but why should Mr WHEATLEY ask the
Subcommittee to question his assertion that he resigned in order to assist this
Subcommittee?

Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, because he resigned before the Subcommittee existed.
Hon Emily LAU Wai-hing:
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Hon Emily LAU Wai-hing:

...... | think the Subcommittee, of course, was formed in October of
2008 but, prior to that, there was quite a bit of discussion that the Legidlative
Council should investigate this whole fiasco, so, if he, if Mr KO's first
resignation, Chairman, was in September of 2008, which is just one month
before the Subcommittee was formed in the House Committee, so, at that time,
he would have known about all the discussion, isn't it? So why do you want
to question what he asserted to this Subcommittee?

Mr Martin WHEATLEY:
Well, my find ......
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... point is that there is no need to resign from our organization in order
to assist the Subcommittee and, in fact, had he not resigned from the
organization, there would be less questions about the legality of the
documents that have been produced as evidence.

Hon Emily LAU Wai-hing:
Yes, Chairman, ......
FHE
FEE -
Hon Emily LAU Wai-hing:

...... thisis my second question relating to paragraph 61, on page 16. As
Mr WHEATLEY said, he said it's unclear why he needed to resign. He said,
"If the Witness had remained an employee of the SFC he could till have
given evidence to the Subcommittee and would then have had legitimate
access to documentation which under current circumstances may have been
illegally retained.” So the SFC, Mr Chairman, | want to ask Mr
WHEATLEY, does have a policy, what people would cal the
"whistle-blower" policy, of allowing their employees, if they see something
that's happening that they don't agree with, something that may be contrary to
public interests, they can bring the documents that they have access to and
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come to the Legidative Council, disclose it to us? Are you saying that all
your employees can do that?

Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... proper grievance procedures internally for dealing with anybody
who feels that they need to blow a whistle or have problems with the way we
carry out certain activities. There are nonetheless constraints in terms of
taking away information which has been used for the purpose of carrying out
our regulatory duties. Now, as an employee, he would have had access to
such documents; as an ex-employee, he should not have such documents.

E/E

BFEE -

Hon Emily LAU Wai-hing:

First of al, Chairman, | think we would like to have a copy of the
so-caled grievance procedure. Mr WHEATLEY does not describe it as a
whistle-blower policy. So you haven't got a whistle-blower policy but you
have a grievance procedure. So can you let us have a copy of that to show us
what sort of procedure that your employees can follow to express their
grievance? But then you tell me that there are constraints and, so, if Mr KO
were still employed by the SFC and you've seen some of the things that he
referred to, do you think he would have been able to come to this
Subcommittee with those documents and then the SFC would have given him
authorization to come and speak to us?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, we would not have needed to give him authorization to come and
speak to you because that would be a requirement that you would impose.
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The access to documents would have meant that, were you able to properly
subpoena documents, he would have been able to provide those documents
legally to you.

In the absence of being an employee, there is a serious question over
why the range of documents that the Subcommittee appeared to have — and |
said "appeared” to have because, despite my repeated requests to understand
which documents you have, I've been told that I'm not allowed to know that —
but | believe that you have a number of documents which possibly may have
been obtained illegally.

In terms of the grievance procedures, I'm very happy to provide you with
our grievance procedures; they are publicly available on our website but I'm
happy to provide you with copies of those documents.

ZE -
EER TG REMEEHRFNER » EZLiE et -
Hon Emily LAU Wai-hing:
Chairman, | still don't understand ......
FHE
FFEE -
Hon Emily LAU Wai-hing:

...... this business about if this— Mr KO or any other SFC employee can
come to this — okay, we can summon the employee — that the employee can
come, armed with various documents to show us why he had the grievances?

Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, if you summon an employee who has legitimately access to
documents and you ask that employee for such documents as part of your
inquiry, the employee would provide those documents to you. An
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ex-employee does not have access to our documents unless he has taken
measures to obtain copies which are against our rules and potentially against
the SFO.

EE -
BEE -
Hon Emily LAU Wai-hing:

So, Chairman, what Mr WHEATLEY istelling usis, if we summon the
employee and we also summon the documents, then the employee will come
with all the documents to assist this Subcommittee.

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, Chairman, that's exactly what | have done. | have been
summoned and | have produced whatever documents this committee has
asked for that we are legitimately and legally able to provide.

Hon Emily LAU Wai-hing:

That's the last point: "legitimately and legally”. | hopeyou......
e

BEE -
Hon Emily LAU Wai-hing:

...... would not reserve those things to the last sentence. | don't think we
are here to debate that point today, Mr WHEATLEY. And, if you look at the
number of correspondence we've had with you, | think that you should — |
hope you would be more candid with this Subcommittee and not mislead us
and the public into thinking that it's so easy, if we ask a question, al the
documents and evidence would be available. Mr WHEATLEY, that is not
thepoint. (The buzzer sounded) Thank you, Chairman.

EE
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Mr Martin WHEATLEY:

Chairman, Mr TO has referred to the 18 February exchange and | can't
remember the exact words but | don't think | would have said that the
standards are exactly the same because they're clearly not; they're two
different legal regimes. They're broadly equivaent in the level of protection
provided but | did at no stage say that they're exactly the same.
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FEEHA -

A7t > [l By 58 B 2N 38 — &£ > "One standard is set out in the
Companies Ordinance and, therefore, there's a very prescriptive
schedule of requirements in terms of disclosure. One standard is
set out under the SFO which allows us to write and impose codes
of disclosure on the products. But, in broad sense, they both
operate to broadly the same standard in providing information and
protection." {x F B IR 5t /& "in broad sense" -

IR A #R & AN 2 — B — ko WM A & B 7 Bl
A 73 Bl 8 A 2 2 R ER D R R E 2R AR A A A P D 2 0E A
wHW NFEILNEUGEKE  EEMBRRGHERBIR - HZ
i BEERERE N &L BRIFENE  FEREZE#R "
Jod e R OE AL E B E AT - B —2 - RE A E - BERER
EEBM N ERE > ABMREDEFHEAN - WBUE
e HEed R ENE - (REEREZEREARE - HE IR
EIRNCIRPREI RS EHsS - N il

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, the key differences are that, under the Companies Ordinance, the
disclosure requirements are set out in a schedule to the Ordinance which
prescriptively sets out what information should be made available and the role
of approving the document is to ensure that it is compliant with that schedule
and that all of the information is made available and that, in addition, the
structural elements are compliant or match the requirements in Chapter
15AMN of the Listing Rules. Under the SFO, we have devel oped a code for
the issuance of collective investment schemes which sets out what the
requirements are in terms of disclosure. And, so, there are different legal
structures that we're operating to.

Now, the question is, would Minibonds have been approved under the
different regimes. It's impossible to say because they are debentures and
were structured as debentures.  Were they structured as collective investment

Nl The witness clarified after the hearing that it should be "15A" instead of "15" as mentioned at the
hearing.
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schemes, there may have been some differences, | don't know. They would
have, therefore, been subject to our code and I'm sure the issuer of those
products would have made sure that the product fully complied with our
requirements. So, had they fully complied with our requirements, then they
would have been approved under the SFO regime. But it's very difficult to
speculate because they weren't structured as that and, therefore, they weren't
brought to that regime.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

(The buzzer sounded) Chairman, the department that Harold worked in
was authorizing a very limited range of products. They were
investment-linked insurance products and equity-linked deposits, both of
which were authorized under the SFO and are structurally very different from
Minibonds. Minibonds were structured in a particular way — they were
structured as debentures — and, therefore, there's no question, the question just
doesn't arise, as could they have been authorized under the SFO because
they're debentures and debentures are authorized under the Companies
Ordinance.
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Chairman:
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Mr WHEATLEY?
Mr Martin WHEATLEY:

Okay, Chairman, thank you. In terms of dispute resolution, every
regime has something slightly different and we recommended in our report, in
2008, to the Financial Secretary that Hong Kong investigate whether we
introduce some form of arbitration dispute resolution system. The
Government have worked through to come up with a proposal and that
proposal is now in the public domain for consultation. So any questions
about the proposal are more properly focused towards the Administration.
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The question which relates to compensation for other products where
there are losses, as the committee is aware and as |'ve been at painsto explain,
we don't have any powers to force compensation. We have a compensation
scheme for listed products in the event of a broker default but there's no
compensation structure in place for mis-selling products or for contractual
disputes between two parties. Our approach has been, and was with the 16
banks, that, if we could achieve a positive regulatory outcome which included
a buy-back for investors as resolution of our investigations, then that would be
a good result and we believed that we achieved that with the Minibond
investors where investors received an initial payment of 60% with more to
follow once the collateral is valued.

We continue to investigate the other areas where there have been
significant numbers of complaints — ELNSs, equity-linked deposits — and we
would hope to be able to reach a positive regulatory outcome in those
instances as well but those investigations are very much still underway.
They've not been stopped, they've not been given lower priority, they're very
much a high priority to us to resolve and complete those cases.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, thank you. We have asked the banks under the section
201 agreement to review their processes in terms of how they monitor, do
product due diligence and sell products and we've also asked them to review
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their complaint handling procedures. Both of those are (The buzzer sounded)
underway and we will work with the MA to see that a positive outcome comes
forward on those.

In terms of mediation and/or arbitration, as | said, that's very much part
of, I think, the Government's consultation and they are properly the people
who should answer questions on that.

ES &
T TR
BRAEA -

T - FRAEEIGHERS57 > FEEFEH81 -~ 82k 83k - &y T H
— B WABEHRXHIANE  EEXZEZRENLEZH T
ANFFE > P IEAEFRIENRELA - HEEREHZHR -
EEERRIR — FEENEERNSCH - BIE =S XXE - BE
ER R BRE EER IR - HE T XA FE82R Al - Bl K2
PR - 5k 2 7F Lehman Brothers Special Financing Inc. v BNY
Corporate Trustee Services Limitedd » 3£ B #% = 2 & (F H AH K HY
B o B% A EE 1E 20104 #h E 05 B AR FO2 AN gE I BT Y e
ERELEBFAANZAAEELEFEREAEFIAIHFEZFEM
b 7 TN HY (B S - S8 BOORHE RN T 2K L0 2K R 2 A S E oL P BR
R SR E - mH 28\ EHEA -

s 83 AR BN E R & ] TN AR AT 165K
SRAT W] e R B A s A (] R R (R 2R BT A YK
IH o "R E AT KR E o R A SRR - N R RBRE G FE
BRHEE ? EH R RKEMEGEEEELNTEEEZRERN
AEBEMRE—BEFR BRI FRIEBEREE - EERBERZ A
# AN HIE - BT A A] DLUEE A it 5K 5R5E 3B & #LIE

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, Chairman. Thisis avery, very significant global issue extending
way beyond Minibonds. Over the last 10 years, all structured products have
effectively been structured under something called an ISDA agreement and
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that ISDA agreement is an agreement which was structured under English law
and defined terms that affect structured products, how they're structured and
who has priority in certain events. Under that agreement, the priority should
be for the noteholders and so it should be possible to enforce the recovery of
the collateral value in settlement of the noteholders — or to the advantage of
the noteholders.

The Lehman's liquidators challenged that in the US court and the US
court upheld that decision. It's aso been challenged in the UK court and the
UK court upheld the decision that it should be in favour of the noteholders, i.e.
the investors. So we've got two national courts taking decisions which are
completely opposite — coming at opposite ends. Those decisions will be
appealed, it will go through an appeal process, it will have to go to the highest
possible level of those courts and the outcome remains uncertain.  And the
reality is that that outcome remains uncertain which means that the banks
who've paid out over $5 billion in buying back the notes may not recover their
funds and the underlying investors may not recover further value from the
collateral.

But the structure we set up under the agreement was that the banks
would contribute their commission earned to a fighting fund which would
employ lawyers that would fight for the collatera!™®?. So Hong Kong has a
huge advantage over any other jurisdiction in the world in that we've now got
a properly-funded action to fight for the collateral™®® but it still remains
uncertain as to what the actual, the final outcome will be.
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Nl The witness clarified after the hearing that it should be “for the collateral” instead of "this
agreement” as mentioned at the hearing
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

I'm not sure | quite understand.

| think, because of the uncertainty of

this outcome, any new funds are adopting slightly different structures in terms

of how they're put together.

| think it's made the whole situation of these

sorts of products very, very unclear globaly and the product structurers have
to take that uncertainty into account in any new products coming forward.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Okay. Charman, this was responding to a witness statement that
product structures should have ensured that there were suitably qualified
institutions to guarantee a product and that the substantial financial
institutions should be acceptable to the SFC. Relatively few products are
fully guaranteed where the underlying capital is guaranteed. Some are, but
even where those products are guaranteed, the guarantee is only as good as the
effective credit rating of the guarantor. So, if you buy Greek government
bonds, you are effectively buying bonds that are good as long as the Greek
government can pay that bond.

In these products, the underlying capital, most of the time, was not
guaranteed; you were exposed to the quality of the collateral and the collateral
itself could vary in value. So, effectively, the exposure you had was to the
value of the collateral. The guarantee that did exist was of the swap
payments but that guarantee was a guarantee that Lehman would ensure the
swap payments and, clearly, the failure of Lehman meant the failure of those
swap payments.

So, the notes were very clearly stated that they were not guaranteed notes,
athough some features of the note were guaranteed. But even where a
feature is guaranteed, the guarantee is only as good as the credit standing of
that institution and, in this case, the ingtitution Lehman Brothers has
collapsed.
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Chairman:
Mr WHEATLEY, we have to be very short, very brief.
Mr Martin WHEATLEY:

The risk that was not envisaged was the risk that the collateral could not
be enforced in favour of the noteholders because the legal structure under
which they were formed was that that would be exactly the case that the
Minibond noteholders, in an ultimate situation as we have seen, would still
receive the value of the collateral naturally as part of the feature of the notes.
And the risk that nobody had foreseen was that the US Bankruptcy Courts
would hold in favour of Lehman Brothers to have priority over the collateral.
That's the risk that hasn't been seen.  All of the other risks, abeit that they're
complex risks — and | accept that there are layers of complex risk — all of

those other risks are included but that risk was not foreseen.
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Hon Audrey EU Yuet-mee:

Mr Chairman, | want to follow up on the question that you asked in the
beginning and that relates to the document S58, paragraph 2.2, where the
witness says that "the SFC applies eligibility requirements applicable to listed
structured products mirroring those in Chapter 15A of the Main Board Listing
Rules' and the witness said that that started in 2002 and 2003. And he aso
said that it was not a specific requirement and he said "we took a view that it

would be appropriate’. Can Mr WHEATLEY explain to us who you mean
or who you meant by "we"?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, that would have been a view taken by the department
responsible with internal legal advice and, as | explained earlier, I'll have to
check as to the extent to which we also took external advice.

Hon Audrey EU Yuet-mee:
What, soit'sthe......

ZE -

Hon Audrey EU Yuet-mee:

...... SFC legal department who advised that this Main Board Listing
Rules should apply to the approval of documents relating to Minibonds; is that
right?
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Mr Martin WHEATLEY:
No, no. No,the......
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... Corporate Finance Division would have taken that decision and the
legal department would have given a view that that was an appropriate legal
form that we could impose as an administrative measure.

FHE
Hon Audrey EU Yuet-mee:

So it was an exercise of discretion on the part of the Corporate Finance
Division of the SFC.

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
| think the answer would be, yes. It was a decision we took, yes.
EE -
Hon Audrey EU Yuet-mee:

Now, if you look at the last sentence of paragraph 2.2, you say, "These
are akin to structural requirements which are imposed through administrative
means." Y ou see that sentence?

Chairman:

Mr WHEATLEY, 2.2
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Hon Audrey EU Yuet-mee:
Yes? Youseethat?

Mr Martin WHEATLEY:
Yes.

Hon Audrey EU Yuet-mee:

Now, can you now look at paragraph 3.6 of the same statement? And
you see this was responding to Mr KO's statement where he said that the SFC
could have imposed a condition relating to the approval of the Minibonds and
you say, in response to Mr KO, you said, "However, the SFC cannot agree to
waive arequirement relating to the contents of the prospectus and then impose
a condition relating to a completely different matter such as the structure of
the product. To do so would be ultravires." Y ou seethat?

Mr Martin WHEATLEY:
Yes.
Chairman:
Mr WHEATLEY?
Hon Audrey EU Yuet-mee:

Now, | find it inconsistent with your paragraph 2.2 because, | mean, here,
in paragraph 2.2, you were saying the SFC Corporate Finance Division
exercised a discretion and imposed, through administrative means, some
requirements which were akin to structural requirements and yet, when Mr
KO said, "Well, actually, you could have done more to protect investors', then
you challenged his suggestion as being ultra vires because you say, "Well,
here we could not impose a condition relating to a completely different matter
such as the structure of the product.” Isn't that talking about the same thing
as paragraph 2.2 which you imposed through administrative means?

Mr Martin WHEATLEY:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

...... | think they're quite different issues. In paragraph 2.2, we're talking
about how the totality of debentures or structured products that come through
the route of debentures should be structured. Paragraph 3.6 or, rather, the
statement in 3, appears to be saying that, for any particular note, we could
have imposed a condition unique to that particular note which related or did
not — in fact, which bore no relation to any waiver that we had given. So |
think the assertion appears to be — and | don't know what the condition would
have been — but the assertion appears to have been we could have, on each
issue, have imposed unilaterally conditions that we thought were appropriate
for that particular issue. And ......

Hon Audrey EU Yuet-mee:

Mr Martin WHEATLEY:
...... that as being appropriate.
Hon Audrey EU Yuet-mee:

Yes, Mr KO's point was very simple. All he said was the SFC could
have imposed a requirement that whoever issued these Minibonds should
provide a guarantee for the bonds, the same point that Mr CHAN, my
colleague, was making. Thiswould protect investors. You......

Mr Martin WHEATLEY:

It wouldn't have protected ......
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Hon Audrey EU Yuet-mee:
You require ......

Mr Martin WHEATLEY:
...... investors.

Chairman:

Mr Martin WHEATLEY:

Who would have provided the guarantee?
Chairman:

Wait till | ask you, Mr WHEATLEY, ......
Hon Audrey EU Yuet-mee:

Chairman:
...... and not to rush, you know.
Hon Audrey EU Yuet-mee:

...... | mean, Mr KO's point was that the SFC could have imposed a
requirement for guarantor and you say, in paragraph 2.2, "Y es, we did impose
something which was akin to structural requirement, that was to require some
form of a guarantee although it was not for the noteholder but for the issuer”,
and yet, when Mr KO raised the same point, you say, "Well, actually, we
couldn't do that because that would be ultra vires." | mean, that was the
contradiction that | find difficult to follow.

Mr Martin WHEATLEY:

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

...... Chairman, if | may, one is for the use of debentures and the issue of
debentures overall; the second point you seem to be making is that we could
have required that a guarantee be a condition of certain notes. | find it an
extraordinary statement because it implies that investors would be much
worse off. Had Lehman been the guarantor of the note, investors would have
nothing. Today, they at least have, subject to the enforcement of the
collateral, they at least have the recovery of collateral.

Hon Audrey EU Yuet-mee:

Mr Martin WHEATLEY:

So | find that the basis of it wrong and the suggestion completely false
that it would have provided greater protection for investors.

Hon Audrey EU Yuet-mee:

Well, it's very little comfort, ......
e
Hon Audrey EU Yuet-mee:

...... Mr WHEATLEY, when you just told us in reply to Mr CHAN that
we really don't know the fate and the outcome of the collaterals and yet here
you're telling us that, well, they are much better off. But my question still
relates to the SFC's power or discretion to impose additional requirements
relating to structure. And what | can't understand is that, in paragraph 2.2,
you were telling us that the SFC, in fact, did, through administrative means
(The buzzer sounded), impose conditions and, if that was right, why was it
that SFC could not have imposed better protection through imposing
conditionsfor the.......

Chairman:
Um, okay.
Hon Audrey EU Yuet-mee:

...... protection of investors?
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Chairman:
Mr WHEATLEY, you have to be very brief.
Mr Martin WHEATLEY:

WEell, again, if | may, the paragraph 2.2 is for al the class of debentures
that would be brought forward and the issuer for a full class of debentures.
Your statement appears to be about an individual product and the guarantee
that you're proposing would have provided significantly worse protection for
investors.

EE

—
:
=F
Eﬁ
U\llll

e EFEE R - TEMER T HAERFD

=EEE -
Hon Emily LAU Wai-hing:

Chairman, | want to refer to the paper S57, page 34, also about this
"quick wins" because Mr KO told us that he had an encounter with the former
Chairman, Andrew SHENG, when he came knocking on their doors and
asking for "quick wins" to report to Government as he had a meeting with the
government officials the following week. Of course, at the time, Mr
WHEATLEY was not Chairman but, as far as you are aware, is this the way
the SFC operates? So the Government wants to have a meeting with you,
wants some "quick wins', so you, as Chairman, you would go down, as Mr
KO said, "three tiers' to go and knock on doors, "Hey, have you got some
answers? | have to give to the Government next week." Does that look a
bit funny to you? And this is understandable if it has made a very strong
impression on the staff.

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, no, that is not the way the SFC operates. We have avery
structured decision-making process that is not to do things lightly or quickly
in response to requests wherever. We are, as you know, operationaly
independent from the Government. The Government will set overall policy
but 1'd be surprised if that policy could be implemented in a matter of days or
weeks if it'sachange of policy. That's not how the SFC operates.
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Hon Emily LAU Wai-hing:
Mr Chairman, ......
TE
BFEE -
Hon Emily LAU Wai-hing:

...... | want to ask Mr WHEATLEY whether he has checked the sequence
of events, whether they did happen as presented here.

Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... the fact that the Government asked for "quick wins' is a matter of
public record because that was in a pressrelease. | take it as a statement of
fact that Mr SHENG, our previous Chairman, would have spoken to staff. |
don't believe that any "quick wins' could have been taken which would have
violated our core regulatory principles but | don't have a record of what those
"quick wins' that were sought, in specific detail, were.

EE
BFEE -
Hon Emily LAU Wai-hing:

Chairman, in paragraph 138, Mr WHEATLEY said that the Financial
Secretary, Antony LEUNG, issued a press release in June 2002 and used the
term "quick wins'. Has the SFC, in your own documents, ever used this
expression and are you aware of any other government policy papers which
contain this term?

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

I'm not aware of other government policy papers. There may be, | don't
know ......

Hon Emily LAU Wai-hing:
What about the SFC?

Mr Martin WHEATLEY:
Weéll, it'spossible.......

Hon Emily LAU Wai-hing:

Have you ever used it in aseriousway? Because thisterm gives people
all kinds of very strange impression.

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

In most businesses, | wouldn't see it as an unusual term. | think, in lots
of businesses, ......

Hon Emily LAU Wai-hing:

I'm asking the SFC, Chairman, I'm not asking other businesses. | have
very limited time.

Mr Martin WHEATLEY:
Okay.
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
I'm not aware.......
Chairman:

Be specific, yes.
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Mr Martin WHEATLEY:

...... of any pursuit of or use of the term "quick wins' to describe our
strategies but | would check and revert to the Chairman with more information
if I canfind it.

Hon Emily LAU Wai-hing:
Yes.

Mr Martin WHEATLEY:
But I'm not aware of that.

Hon Emily LAU Wai-hing:
Chairman, and ds0 ......

TE
fEg ket -

Mr Martin WHEATLEY:
Yes.

Hon Emily LAU Wai-hing:

...... if you can check and revert to us on the "quick wins' that you have
come up with or whether even the Financial Secretary ......

EE -
fiEHEEgREME > BIEE -
Hon Emily LAU Wai-hing:

...... would describe certain things and, in fact, the SFC has not been able
to deliver such "quick wins'. | hope you will come back to us.

| want to go to page 37, Chairman, about the comment by Mr Geoff
HARRIS, Senior Director of Enforcement Division, saying "Mis-selling
applies across the board; we need to impose better sales practice on all
intermediaries’ and "Facilitation has allowed mis-selling. We need to regain
the lost ground by proposing and implementing sale practices’ and so on.
And then, of course, the following page, Mr WHEATLEY said it was just his
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view. But can you tell us, in what context did Mr HARRIS make these
comments and what has happened then, subsequently, whether the SFC has
done something to address his concerns?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, we had, as I've stated before to this committee, significant
concerns about mis-selling and, in response to those concerns, we carried out
a number of surveys of the market which confirmed that, amongst those
surveyed, there were problems of mis-selling. In response to that, we
published our findings from those surveys, we published additional
information to firms as to how they should operate and we shared those
findings with the Monetary Authority and we conducted a second survey to
followonto ......

Hon Emily LAU Wai-hing:
Chairman, Chairman, ......
FHE
BFEE -
Hon Emily LAU Wai-hing:

...... my question is, on what occason did Mr HARRIS make these
comments? What was the context? Were there people talking to him and
they agreed with him? And what subsequent action was taken as a result of
these criticisms?

Chairman:

Mr WHEATLEY?
Hon Emily LAU Wai-hing:

| ask a specific question; | want a specific answer.
Mr Martin WHEATLEY:

You, | believe, have the email from which thisis extracted. That wasn't
provided to us. | think we've subsequently been asked for that email and we
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provided that to you. So you will have the email in which thisis taken and,
therefore, can see the context from that.

Hon Emily LAU Wai-hing:
Soyou are saying ......
ZE
BFEE -
Hon Emily LAU Wai-hing:

...... that your colleagues agreed with Mr HARRIS (The buzzer sounded)
because he was expressing concern?

Mr Martin WHEATLEY:
I'm saying that ......
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... in an organization of 500 people, you'll have a diverse range of
views and | think it's healthy that people can express those diverse range of
views.

ET &
TR H Rk E -
HBEHA -

FRE o BRI Ay SO 2 S61 - S61E [ iy Attachment | - 5 —{f
from Gary HO## H fy & & - 5 3 & [ F — {7 attachiy annex #y X
- » % B "Comparison of vetting approach for Offer Documents"
38 5 7= S61-Attachment |#J Annex 2 -

HEMNRWNBEMMXMH 2 B K 2006 F 6 H 5 (@ A 58
harmonization - Hf! ﬁﬁnﬁ foh i projectdy TH H E |2 7 B R AT 2
FEﬂTITIEI’J%ﬁHEf’% o & [ Annex 2E H & HiEHI M B - BRI B H R

IR BT RE LB F S - L2 E HFRFFL10H —
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"Product Provider" - j5 {ifl = 19 25 — ([ 38 (N B B ELDRY E 3K - B R
"Product Provider" » 3t /& "Product provider must be an authorised
financial institution regulated by HKMA" » f& B 3l z¢ - (H4[0 R &
ELN - A% G & # 2K - BJELDAE JE (# 223K - ELNEAI % F i5 {# 22
K0 B2 101H -

FI 55 1475 " Approved person” » [A] £ # - ELDZE 3k " Approved
person must be resident in HK" » {HELNHI & &5 R E K » A7 LA
WAEIRE A S BELNRY E 5 > R E ] (7] B KB a - AL L5
TARENFEETEDLT

At LB ER - 2B 72 064 (R 1 30 28 & 21 Y & T &1y AN [A]
i WA g HEGE[EAE P OLEEE s WARBFE
&SRB <5 L i B B — R - RSTELER - 20 ) fR % &%
&¥ o FAEEREE - H £ approved person - A1 R il 7£ & # 1Y
i IRELAE R BT - B 5 KB - MAEA AL BLEELNYH
£ R o] b KB R - AN AL R - Ry Al IR M AEF I
1A W (E A F AR B AR AL JEE R S - B E 20064F
6H - %A &8 A harmonization project# £ 7% 4 55 {li At 58 [t &
= R HUEF A S D AFAE o Ry (] & R IR P E HE (8 A IR
MAgEAFEERFRE YRR EE—T » A RERES
ErfRER HENEE  EEEZRENT - FAlGHERE—T
e -2

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, the two products — equity-linked deposits, equity-linked
notes — have similar economic behaviour, similar features, which iswhy we
were looking at whether the regimes for them both could be harmonized but
one operates under SFO and one operates under the Companies Ordinance.
So, an issuer of an ELD would be a domestic bank and, therefore, subject to
the oversight of the HKMA but there wouldn't be any collateral protection.
S0, in the event of a default of a domestic bank, there would be no additional
protection for the noteholders.

In the case of ELNSs, we imposed structural requirements which meant
that they had to have a significant credit rating and significant capital and they
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would, therefore, be subject to the oversight of another regulator, in the case
of Lehmans, the SEC. But there are additional features in the case of ELNs
such as the existence of collateral which provides a different type of
protection. So we administer two different regimes and, as I've sad
previously, they have broadly similar degrees of protection but it's not exactly
the same.

Now, we were looking at harmonizing these areas because the products
were similar in terms of how they operated. That would be a mgjor rewrite
of the Companies Ordinance. Some aspects of that project have been
delivered; some aspects of that project are still underway.

A
H#E -
B E#R -

ERE - B FGE /M AT 2k O R 28 e A IR R A RR
ik e CoFMERE) B R Al DUInAGE (8 Bk 2 — AR
—H# IR EF - FAE(E BT - approved person must be
resident in Hong Kong - 3& & 5 {a] {5 A~ A] DL..... . BIV Y 2 [F] 5 i
HERIME » RA] LR » ER R A EN (LA ARYEX
R Al DUHGE R 18 - R (Al IR AR 2 AR S B G EE R (il
fRA e 2 S5 e S — HEEE AR AENR 2 (R B DI Al A B E | iR
A AR AE — ] 5 i R T 2k e B B AR

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, it would require a change to the law. Issuers of debentures are not
necessarily Hong Kong residents or Hong Kong banks. It's a very broad
range of issuer that uses this particular route. To require it to be only aHong
Kong resident or a Hong Kong bank would actually narrow down the funding
arrangements available to a very broad range of corporates that use Hong
Kong as a fund-raising centre. So, it would not be appropriate to impose
those structures on all debentures.

What we have been (The buzzer sounded) looking at is whether certain
types of debentures, specifically structured products such as ELNSs, could be
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covered under the SFO and that's a project that's underway but it's a complex
project, it's not something that can be done as a "quick win", as the phrase
that's been used.

ET &
WM HA -
FHBHA :

T A {E FEGZ 2 S57 » BH82EXBE - £ » HAERT » & (|
REMFERERER  ELBALAEARMOBESEHTTIH -
T2 i 3£ B L BT By TR E "was not foreseeable” - F A8 th /Y = E FE
R EED EEZLE AN EHEE E - AT AES 2B IR TE
FEANE . HIEGE BT A EREMEEER - IEERTT
EMENBEFEHBERER?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
I'm sorry, | didn't hear — Chairman, | didn't hear the question properly.
ZE -
WEE > RIREH— X -
SEFAZER -
iy o AT o BCE L . OK -

82E: i % — fJ =& : "This decision overturns the legal basis on

which many structured products have been written for at least
10 years and was not foreseeable.” -

So, "foreseeable" by whom? ......

Mr Martin WHEATLEY:
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Hon James TO Kun-sun:

You or your American attorney or the banks, the 16 banks' joint legal
adviser, US legal adviser?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Wéll, | think it wasn't foreseen by anybody who was involved in this
industry for the last 10 years.
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Hon James TO Kun-sun:
It'salegal decision, ......

Mr Martin WHEATLEY:
Well, the.......

Hon James TO Kun-sun:

Mr Martin WHEATLEY:
Sorry.
Hon James TO Kun-sun:
Soisit you received legal advice that this decision is unforeseeable?
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
No.
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Hon James TO Kun-sun:
"No" meansyou ......
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Hon James TO Kun-sun:

...... you did not receive any legal advice to say that this decision is not
foreseeable — unforeseeable?

Mr Martin WHEATLEY:

Chairman:
Isthat correct, Mr WHEATLEY ?
Mr Martin WHEATLEY:

We havent sought legal advice as to whether the decision was
foreseeable or not, no.

Hon James TO Kun-sun:

Hon James TO Kun-sun:

So, this statement that this decision was not foreseeable is not
foreseeable by you; isthat right?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| think by us or anybody else who's been involved in this industry for the
last 10 years.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| can't speak for the specific actions that the banks will take through the
trustee. | know that there are many, many attempts to fight and overturn this
decision but | can't comment specifically on what the trustee, the Minibonds
trustee, actions are. But | can be sure that there are lots of interested parties
that are challenging this decision.

EY &
BHE -
FHHHA

R WhEEIAE RN EERBLARE  EEKAE—#HH
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, we do play arole in overseeing the implementation of the agreement
and there are a number of different factors to that agreement but including the
pursuit of the collateral. So we remain in contact with the legal team
pursuing that collateral. It isin favour, asyou say, of both the investors and
the banks to resolve this properly.

A
REA -
SE A ER

ABE - TREFERAEELCEZRERTGEBEAREEH DK
LEEBFZOMGE  HEEEEMERT  DERLTHEEE T —
EREREREH - HE - FEAFRE » B IRERARE
g 2 5 e lH 2 HAE -

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
Yes. Yes, Chairman.
REHFA
Al A A DLRE —REIRERAE T R JENE 2 (7747 a5 2 )
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, we've been in regular contact with the legal team, with the
administrators; we've been making sure that the terms of the agreement have
been adequately followed. It's not possible for me to talk to you about the
legal status of that challenge.
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e
Mr WHEATLEY - % {5 {155 6 fi E & 52

Mr Martin WHEATLEY:

No, Chairman, | believe the banks are fighting very hard to try to enforce
the proper collateral. We meet regularly with the receivers, PwC. We
required that the banks create a fund of $290 million in order to pursue this.
We are very close to those banks in ensuring that they do pursue this properly.
So it's not true to say that we are shirking our responsibility; we're working
very hard to try to make sure that the collateral is properly enforced, which is
what we would all like to see.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The Companies Ordinance does not require that issuers of debentures
have to be Hong Kong persons or banks supervised by the HKMA because a
debenture is used for a number of different purposes but, very often,
fund-raising purposes by a broad range of institutions. It's quite different
from an equity-linked deposit which is a deposit instrument sold by banks to
investors within Hong Kong, so they're quite different structures. The
requirement that we have imposed in terms of credit rating and capital is an
administrative requirement that we've imposed by requiring compliance with
the Listing Rules.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, we cannot make those conditions without changing the
Companies Ordinance. That requires a law change which would require
broad consultation and would require approval by the Legislative Council, so
it's not something that we can simply add in as additional requirements.
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Chairman:
Mr WHEATLEY?
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Mr Martin WHEATLEY:

An ELD is effectively a banking product but that's structured as a
regulated investment agreement under the SFO. So it's a different lega
structure under which the products are authorized.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, ELNs are debentures (The buzzer sounded) under the Companies
Ordinance.
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