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CAP. 485 Mandatory Provident Fund Schemes

PART IV

MANDATORY PROVIDENT FUND SCHEMES

20. Approval of trustees

A1} A person may appty to the Authorily for upproval as a trustee for the
puiposes of this Ordinance. _ _
{2) A company is not eligible 1o make an application under this seclion
unless at least | of the compuny’s dircctors is an independent director, The
regulations may prescribe the qualifications of independent directors far (he
purposes of this subsection.
(3) A natural person is not eligible to make an application under this
section if the person—
{#) is a public officer; or
{6} is, in accordance with the Mental Health Ovdinance (Cap. 136).
found by the Couit 1o be of unsound mind and incuapable of
managing himsell or hersell and his or her afTairs; or
{c) s an undischarged bankrupt or has entered into » composition
with the person’s creditors without paying the creditors in full.
(4} An application must—
(&) be in a form approved by the Authority; and

B4

(6) contain such information, and be accompitnicd by such documents.
as may be prescribed by the guidelines; ind

(¢} be accompanied by an application tee of such amount as nwty be -

prescribed by the regulations.

(5) The Authority may, by writlen notice, require an applicant 1o
provide additional information und documents as is rensonably necessury 10
enable il (o determine the application. If such a requirement is not comphexd
with within a reasonable time specified in the notice, the Authority may reject
the application. :

(6J The Authority may approve an upplication only il satistied that the
#pplicant— _

() is likely to be able to perform, iy « proper manner, the duties
that an upproved trustee is requied by this Ordimunee to
perform in relation lo regisiered schemes; und

{5) has given an undertaking to the Authority by deed, or by u
document of like effect acceptable to the Authority, that the
applicant will not, in relation to a regisiered scheme ol which the
applicant becomes the npproved Lustee, refuse—

(i) an upplication for membership of the scheme made by or on
behalf of a relevant employee ol a purticipuating employer,
or by or on behalf of & sell-employed person who is {8 years
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of age or over anv below retirement age, who—

{A) is not precluded by it provision of this Ordiminee lrom
being a member of the scheme: und

(B) is required by this Ordinunce to be u member ol
registered scheme;

(1) an application for purticipation in the scheme made by ar
on behalfl of an employer whose employee---

{A) is not precluded by a provision ol this Ordinance lrom
~ being a member of the scheme; and
(B} is required by this Ordinunce to be w member ol «
registered scheme; or ,

(iii} an application for membership ol the scheme wade only Tor
the purpose of maintaining a4 preserved uccount within the
scheme by a person who-—

(A) is not precluded by u provision of this Ordisance from
being a member of the scheme; and
(B) is required by this Ordinance to be a member of a
registered schene; und ¢ Repluced | of 2008 5. 15)
(¢) complies with such requiremenis as ave prescribed by the
regulations.

(7} The regulations referred 1o in subsection (6)(c) may include
requirements as to the following matters—
(a} the qualifications that an applicant must have:
(5) the financial resources that an applicant must have (including
capital adequacy).
{c) in the casc of an application by a company—
(i} the membership of the company; and
(ii) the objects of the company as set out in its constitution; and
(iii) the suitabikity of the company's controllers (including their
reputation and character and their knowledge of. experience
in and qualificetions for administering provident fund
schemes); and
(iv} in the case of w company that is a non-Hong Kong compeny,
requirements that the place where the company is
incorporated has in force laws that provide for the
establishment and operation of corporations and trusts &nd
that there must be in that place an effective regulatory
authority lo supervise those corporations and trusis and to
enforce those laws;  (Amended 30 of 2004 5., 3) '
(d) im the case of an application by a natural person—

(1) the suitability of the applicant to be an approved trustee
(mcluding the applicant’s reputation and character and the
applicant’s knowledge of, experience in and qualifications
for administering provident fund schemes); and

(ii) the need to provide a performance guarantee and
the contents of such a guarantee,
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(8) In approving an applicant as an approved trustee, the Authority may
impose such conditions with respect (o the conduct of the applicant's business
as it considers appropriate,

(9) On approving an applicant as an approved .irustee, the Authority
must issue the applicant with & certificate of approval and, if the Authority has
imposed conditions on the applicant under subsection (8), must specify those
conditions in the certificate or in a document accompanying the certificate.

(10) The Authority must not reject an application under this section
without giving the applicant an opportunity to wmake representations (cither
orally or in writing or both) as to why the application should not be rejected.

(11} If the Authority rejects an application made under this section, it
must{ give written notice -of the rejection to the applicant and must include in
{he notice a statement seiling out the reasons for the rejection.

{12} Where the Authority—

(a) has decided that it is appropriate to—

(i} amend any conditions imposed under subsection (8) or this
subsection with respect to the conduct of un approved
(rustee's business; or

(ii) impose conditions with respect to the conduct of an
approved trustee’s business: and

(b} has given to the approved trustee—

(i) not less than 30 days’ advance notice of its decision,

_ specifying its grounds; and

(t1) un opportunily 1o make written representutions as lo why

. the conditions should not be amended or imposed,

then the Authority may, by written notice served on the approved rustee—

(¢} amend any conditions imposed under subsection (B) or this
subsection with respect 1o the conduct of the approved trustec’s
business; or

(d) impose conditions with respect 10 the conduct of the approved
trustec’s business. (Added 2 of 2002 s. 1))

. (13) The Authority may waive a person's compliance with & condition
imposed under subsection (8) or (12)—
{a) in a particular case; and
{6) where the person satisfies the Authority thal such compliance is
noi, or has not been, reasonably practicable in il ihe
circumstances of that case.  {Added 2 of 2002 5. 1)
e (Repluced 4 0f 1998 x 2}
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