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Foreword

The Government published the Consultation Document on
Prisoners Voting Right (“the Consultation Document”) on 9 February
2009 for a sx-week consultation which ended on 23 March 2009.

Public Submissions

2. At the close of the consultation period, we received atotal of 70
written submissions in response to the Consultation Document. They
comprise the following three categories.

(@ There are 52 submissions for which the senders have not
requested anonymity of their identity. These submissions are
contained in this Appendix. They are arranged, where possible,
according to the number of strokes of the sender’s nameftitle in
Chinese and, where the nameftitle of the sender is in English
only, the alphabetical order of the sender’s nameftitle.

(b) There are 14 submissions for which the senders have requested
anonymity of their identity, and 3 for which we are unable to
ascertain whether the senders want their identity to be made
known when their views are published®. They are dso
contained in Appendix, and are arranged after those under (a)
above.

(c) There is 1 submission for which the sender has requested
confidentiality of the submisson. The submission is not
included in the Appendix.

3. We received 3 submissions shortly after 23 March 2009. As
these submissions were submitted after the close of the consultation
period, they have not been reflected in the account of public views in the
Report on Public Consultation on Prisoners \oting Right. We have

! For these submissions, the senders have not left any contact method. We are therefore

unable to get in touch with them on our approach so that they may request anonymity if
they so wish.



included them in a separate section at the end of this Appendix for public
information.

Electronic mail and facsmile that cannot be further processed

4. Facsimiles received during the consultation period which where
advertisements were not processed further. In addition, according to
notifications issued to us by the Centra Internet Gateway of the Hong
Kong Special Administrative Region Government, electronic mails
addressed to the consultation mailbox which were spam mail or were
suspected of being virus infected were not processed further.

Handling of personal data

5. In order to safeguard privacy, we have removed senders
persona data, such as residential addresses, email addresses, identity card
numbers and telephone numbers, where provided, when publishing their
submissions in this Appendix. For submissions under paragraph 2(b)
above, we have removed the names of the senders from the relevant
submissions.

Constitutional and Mainland Affairs Bureau
April 2009



| ndex of Public Submissions
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P02
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Serial No. Name/Title
P19

P20
P21
P22
P23
P24
P25
P26 ( )
P27 ( )
P28 ( )
P29 ( )
P30 ( )
P31 ( )
P32 ( )
P33
P34
P35
P36
P37
P33

P39



Serial No. Name/Title
P40

PA1

P42

P43 Chan Na Keung

P44 Choy Fuk Chai

P45 Hong Kong Bar Association

P46 JUSTICE, _The Hong K_ong Secti on_of
the International Commission of Jurists

P47 Hans Lutz

P48 Mak Siu Fan

P49 Harman Preet

P50 Gurung Santosh

P51 James D. Seymour

P52 The Law Society

P53 ( )

P54 ( )

P55 ( )

P56 ( )

P57 ( )

P58 ( )

P59 ( )

P60 ( )
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P61 ( )
P62 ( )
P63 ( )
P64 ( )
P65 ( )
P66 (The sender requested anonymity)
P67 (Unable to ascertain if the sender wanted the identity to go public)
P68 (Unable to ascertain if the sender wanted the identity to go public)

P69 (Unable to ascertain if the sender wanted the identity to go public)
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From: mandy [mailto: 1
Sent: Friday, March 20, 2009 6:50 PM

To: cmabeng@cmab.gov.hk

Subject: 3R -Ai-

w-&

AABRHTFENATHRIE - LREATESET LB FERRREE T EEREMAZHE
M- FARRELTN AT, B E  FHB WS HRHE, SEMRI RS, SERAHSEs
%é?{;%k%aﬂii@iﬁﬂ * MR B S B R A, A AR, ML S, 2
TRHELHS -

UiH, B SRR RIA R, ERIAMRNEY, IS IARHTS T, BB TAKE - B—(
AR, AR 0 !

FABZ O, BARME R E WA -

—ihE
3/ M

P02



«ﬁ? 7k HE: %@ a’L V é‘m&m&a
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Position Statement of Civic Party on
“The Consultation Document on Prisoners’ Right to Vote”

1
Before the High Court handed down its judgment on the three judicial
review cases on 8 December 2008, the legislative provisions governing
the right for Legislative Council elections to register as an elector and
the right to vote precluded the following persons from registering to
vote and, if already registered, from being eligible to vote (and therefore
to stand for election):
{i) persons who have been sentenced to death or imprisonment in
Hong Kong or elsewhere and who have not either served the
sentence or been pardoned
(i) persons serving a sentence of imprisonment on the date of
application to register as an elector or on the date of election
(i)  persons who within 3 years prior to an election have been
convicted of
(a) bhaving engaged in corrupt or illegal conduct in
contravention of the Elections (Corrupt and I[llegal
Conduct) Ordinance (Cap. 554)

(b)  an offence against Part Il of the Prevention of Bribery
Ordinance  (Cap. 201)

{¢}) any offence prescribed by regulations in force under the
Electoral Affairs Commission Ordinance ( Cap. 541}

By virtue of s109B8(5)(a) of the Criminal Procedure Ordinance
(Cap 221), a person who has been given a suspended sentence in
Hong Kong which has not been activated is disqualified from
registration as an elector and from voting in elections during the
operational period of the suspended sentence. A prisoner given a
conditional release pursuant to the provisions of the Long-term Prison
Sentences Review Ordinance (Cap 524) also appears to be within the
first sub-group, as a person who has neither served his full sentence
nor received a free pardon.

The 3 cases covered the position of a serving prisoner who was not
registered and who challenged the restriction on registering as an
elector, the position of a serving prisoner who was registered but who
was precluded from voting and therefore challenged the restriction on
voting and the position of persons not convicted of any offence but who

1
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were physically detained on remand before trial and therefore unable to
vole on polling day.

The Judge questioned whether those who were sentenced to detention
in detention centres, training centres, drug addiction treatment centres,
rehabilitation centres and Siu Lam Psychiatric Centre were also within
the prohibition as being sentenced to imprisonment or serving terms of
imprisonment. The Judge declined to deal with the issue as Counsel
appearing for the Secretary for Justice and the FElectoral Affairs
Commission took the position that they were not imprisoned or
sentenced to imprisonment.

The Judge came to the conclusion that the disenfranchisement
provisions concerned contravened the fundamental right to vote
constitutionally guaranteed under Article 26 of the Basic Law and
Article 21 of the Hong Kong Bill of Rights. The Government had not
stated clearly what were the legitimate aims of the provisions in
question and had not justified the restrictions as being proportionate
to the achievement of those aims. Further, as there were no provisions
restricting the right to vote of persons on remand, the restriction was
purely the result of their being detained pending trial and clearly
infringed their right to vote. The remedy to be granted to the applicants
is to be decided on 23 February 2009.

The Government has decided not to appeal and is now consulting the
public on various options for amending the legislation in question and
the corresponding provisions governing registration and voting for
District Council and Village elections  (Consultation Document on
Prisoners’ Voting Right __ February 2009).

CP’'s Position on Voting Rights of Prisoners and others sentenced to

detention

7.

CP welcomes the belated recognition by the Government that the
identified restrictions on the right to register as an elector and the failure
to make voting arrangemenis for those detained on remand pending
trial were and are indefensible. The same applies to an arbitrary and
blanket restriction on the right to vote applied also to those serving a



suspended sentence and on conditional release.

8. Although the Government's position in court was that the legislative
provisions did not apply to persons who were sentenced to custody in
places of detention other than prisons, the Government has said
nothing in the Consultation Document about whether arrangements will
be made for such detainees to vote. Apart from those who are detained
in Siu Lam Psychiatric Centre and who have been diagnosed as
suffering from mental incapacity, arrangements should be made for all
detainees to vote as their position is the same as persons on remand.

9. Civic Party considers that the Government should remove all existing
restrictions on prisoners’ right to vote and should not impose any further
restriction. Although the Court considered that the legislature could
impose restrictions on the voting rights of prisoners and other people,
any restrictions can only be imposed to achieve a legitimate aim and
must be proportionate to achieving that aim. The Administration has
even now not advanced any aim which would be served by restricting
the rights of prisoners to vote. Civic Parly considers that the
Government must provide sufficient grounds and good reasons before
imposing any restrictions; otherwise, there will be more judicial reviews
to come. As no legitimate aim has been advanced, no restrictions
should be imposed.

10. In support of restricting the right of persons convicted of election-related
or bribery offences from voling within 3 years after conviction, it is
argued that disqualification will help to protect the integrity of the
legislature. However, we see no inevitable, cbvious, direct relationship
between disqualifying such persons from wvoting for 3 years afler
conviction and protecting the integrity of the legislature.

Arrang'ements for Prisoners and other Detained Persons to EXxercise
their Voting Right

11.  Civic Party considers that the Government must make arrangements for
prisoners and other persons in custody (apart from those suffering from
mental incapacity) to vote on election day which will ensure the secrecy




of the ballot and if necessary, to consider what special procedures are
adopted to ensure that voters enjoy the same protection as they would if
they were not detained and are able to exercise their free will and
judgment in exercising their vote.

February 2009
Civic Party
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HONG KONG BAR ASSOCIATION

Secretariat: LG2 Floor, High Court, 38 Queensway, Hong Kong
DX-180053 Queensway | E-mail: info@bkba.org Website: www hkba.org
Telephone: 2869 0210  Fax: 2869 0189

6 March 2009

Mr. Stephen Lam, JP

Secretary for Constitutional and Mainland Affairs
Constitutional and Mainland Affairs Bureau

3/F Main and East Wing

Central Government Offices

11 Ice House Street

Hong Kong.

Dear M &Q{.oku

Ihffec Consultation on Prisoners’ Voting Right
I refer to my letter to you dated 19 February 2009.
I am pleased to enclose herewith a copy of the Submission of the Hong Kong Bar

Association on Prisoners’ Voting Right Consultation for your consideration, which has been
resolved at the Bar Council Meeting held at 5 March 2009,

Yours sincerely,

(signed)
Russell Coleman SC
Chairman
Encl.
THEAESLG
FEERE=T/\BESHRET e
Chairman £f§ : Council Members $IfTRERHE -
M_r. Russe:ll Colernan, 8.C. R Mr. Peter Duncan, 5.C. Bty Mr. Jonathan Wong 25
Yice Clmrmer‘l BER - ) Mr. Ashley Burns, 5.C. B Mr. Colin Wright fg=arry
:r. Eob]c;‘lmwznselgad, s.C. if&g Mr. Anthony {smail & Mr. Jeremy Chan [543 8
r. Pay eh, 5.C. K B = i

Hon. Secretary & Treasurer M‘rf' Liza Jane Cruden (il M. Ed\\.rm C‘hoy iy
LS R Mr. Selwyn Yu SRE Ms. Elaine Liu BT
Me. Keith K H. Yeung it Mr.PY Lo R Mr. Robin Egerton XER
Deputy Hon, Sceretary Mr. Lawrence Ng Riw Ms. Jolie Chao iR
B8 EdE - Mt. Giles Surman SRR
Mr. Stewart Wong Fioy Mr. Sanjay Sakhrani it 2k
Administrator fTEEE - Mr. Norman Hui A

Ms. Dora Chan | 3




Consultation Document on Prisoners’ Voting Right

Submission of the Hong Kong Bar Association

The Constitutional and Mainland Affairs Bureau (“the Bureau™) released a
consultation document intended to review policy options with a view to
telaxing statutory restrictions on prisoner disenfranchisement, as well as
practical arrangements for prisoners and persons remanded in custody to
exercise their voting right. This followed the successful challenge against
the constitutionality of provisions in the Legislative Council Ordinance
(Cap.542) (“LCQO™) disenfranchising prisoners and persons remanded in
custody in three separate judicial re\}iew applications; see Chan Kin Sum &

Ors v Secretary for Justice & Anor [2008] 6 HKC 486, CFL

2. The Hong Kong Bar Association (*HKBA”) has been invited to express
views on these topics.

General Observation

3. Although the HKBA notes that the consultation document has a confined

scope, dealing only with the issues arising out of the Chan Kin Sum case,
the HKBA is of the view that the Bureau may on the same occasion review

also the merits of maintaining other disenfranchisement provisions in

electoral laws.



Human Rights Protection

4.

It 1s clear from the judgment of the Court of First Instance in the Chan Kin
Sum case that the current provisions which disenfranchise prisoners are not
only disproportionate, but that the Government had failed to point to a
policy which justifies voting restrictions. It is therefore necessary to first
identify why such restrictions (if any) should be implemented and then

only consider how justifiable restrictions can be implemented.

The HKBA also considers that it is paramount that the reviewed legal
framework for the disenfranchisement of any class of persons must be
consistent with the Basic Law of the HKSAR, the Hong Kong Bill of
Rights Ordinance (Cap.383) (“HKBORO”), and the International Covenant
on Civil and Political Rights. Fundamental rights, as the right to vote has
been recognized by the Court, are guaranteed under these instruments.
While the right to vote may be reasonably restricted on legitimate grounds,
the grounds for any restriction imposed must be identifiable, precise,
legally certain and proportionate. As the Chief Justice of the Supreme
Court of Canada reiterated in Sauvé v Canada [2002] 3 SCR 519 at 539,
“The objectives must not be trivial and they must not be discordant with

principles integral to a free and democratic society”.

The Role of the Judiciary

6.

Since the resumption of Chinese sovereignty, the roles of the executive,
legislature and judiciary under the separation of powers are stipulated
under the Basic Law of the HKSAR. The courts of the HKSAR act “gs g
constitutional check on the executive and legislative branches of

government to ensure that they act in accordance with the Basic Law” (Ng




Ka Ling & Ors v Director of Immigration (1999) 2 HKCFAR 4, CFA at
25G-1 (per L1 CJ)).

The constitutional role of the courts in the HKSAR and the independent
exercise of judicial power under the Basic Law are a fundamental
underpinning of the legal system and must not be compromised. Any
intrusion into the exercise of judicial power (such as the removal of
sentencing discretion) must be justified in the context of the constitutional

framework of the HKSAR.

Protection of minority rights

8.

10.

Before turning to the substantive issues raised by the consultation paper,
the HKBA further notes that a fundamental principle of voting is to allow
minority voices to participate in civic society equally. Dissenting voices
are aired and not to be suppressed by the ballot box. That large sections of
the majority may deem appropriate to disenfranchise a small minority does
not by itself accord legitimacy or justify voter restrictions under the Basic
Law. After all, it has also been stated that a mere majoritarian preference
for abolishing a right altogether would not be a constitutionally valid

objective nor provide sufficient justification by itself.

Paragraph 106 of the Chan Kin Sum Judgment states that the universality
of the franchise has become the cornerstone of HKSAR’s form of
democracy. The Basic Law constitutionally guarantees a right to vote in
accordance with the law and the HKBORO protects the right to vote from

discrimination as to the putative voters’ status.

The HKBA offers the comments below in an attempt to contribute to an

important public debate, but it must be made clear that the Bar does not




profess to possess or provide a solution. Instead, the comments are

provided to ensure that any policy decision to reformulate the legislation

will be consistent with the constitutional principles enshrined in the Basic
Law and the HKBORO.

Prisoners’ Right to Register as Electors

11. Para2.08: The HKBA welcomes the recommendation to remove the

disqualification of prisoners from applying to be registered as a voter.

Prisoners’ Right to Vote

12. The Bureau has identified three major policy options on relaxation on the

ban on prisoners’ voting rights:

(1) The first option is to adopt the present position post-judgment, that is

@)

3)

the removal of existing disqualification provisions in section 53(5)(a)-
(b) of the LCO.

The second option is to modify section 53(5)(a)-(b) to disqualify
prisoners if their sentences of imprisonment exceed a certain length.
It seems that the Bureau’s intention under this second option is to
distinguish “serious” offenders from “less serious” offenders. The

proposed length of sentencing is mooted as 10 years or over including

indeterminate sentences.

The third option is said to be a variation to the second option, The
intention is to disenfranchise serious offenders upon initial conviction,
The right to vote is then returned to the prisoner for the remaining

portion of his/her sentence after having served a term of their



imprisonment {e.g. 5 years of the 10 year sentence). Under this
option, Rule 69 of the Prison Rules (Cap.234A) is taken into
consideration and any remission in accordance to good conduct or
industry may be taken into account when counting the remaining

number of years of the imprisonment of the prisoner concerned for

his/her voting rights.

13. The HKBA is of the view that while the three policy options do in

14.

themselves represent a relaxation of the disenfranchisement, little
reasoning or evidence has been put forward to precisely identify the
objectives of disenfranchisement and why such objectives are necessary,

rational and proportionate to Justify disenfranchisement.

The HKBA is of the view that the Bureau must first ask what the actual
grounds or policy objectives for denying prisoners the right to vote are.
Second, once actual grounds or policy objectives (if any) are identified,
whether those grounds or policy objectives are capable of justifying
limitations the right to vote. The proper approach is to first consider if
denying a constitutional right is necessary before inviting views as to how

such constitutional rights should be denied.

Option _One: Removal of existing Disqualification Provisions in section

15.

J3(5)a)-(b)

Paras 2.11 and 2.12 ; These paragraphs sets out the grounds in
support of abolishing the disqualification provisions and the retention of
limited disqualification provisions against serious offenders. The HKBA

considers these paragraphs inadequate. The Government had attempted to

“Tun similar arguments before the Court of First Instance in the Chan Kin

Sum  judicial review applications (sce paragraphs 140-145 of the




16.

17.

18.

Judgment). This was rejected outright by the judge on the basis that there
was no evidence before him to suggest that depriving prisoners the right to
vote would serve the aims of prevention of crime or to give an incentive to
citizen-like conduct, or that it would help civic responsibility and respect
for the rule of law. Instead, when similar arguments were run before the
Supreme Court of Canada using expert evidence to substantiate such
claims, the Chief Justice in Sauvé (above) rejected the arguments that
voting is a privilege the government can suspend and that the commission
of a crime is a signal that the offender has opted out of community
membership. Rather, the Chief Justice opined that the argument was
merely a variation on the age-old “unworthiness rationale” for denying the

vote,

Further, in the case dugust v Electoral Commission [1999] (3) SA 1, the
South African Constitutional Court declared instead that “[t)he vote of
each and every éitizen is a badge of dignity and of personhood. Quite
literally, it says that everybody counts”.

The HKBA accordingly takes the view that a constitutional presumption
lies in favour of abolishing disqualification against prisoner voting unless
there is very strong empirical or expert evidence to suggest that the local
situation in Hong Kong requires the disqualification of the vote to (1)
prevent crime; (2) incentivise citizen-like conduct; (3} enhance civic
responsibility; and (4) foster respect for the rule of law. Otherwise, there

appears {0 be no legitimate justification to maintain disqualification.

It is further noted that at paragraphs 146-147 of the Chan Kin Sum
Judgment, the Court of First Instance made it clear that the burden lies
with the Government to justify the violation of the constitutional right to

vote. It has after all been stated by the Supreme Court of Canada that




“Demonstrable justification requires that the objective clearly reveal the
harm that the government hopes to remedy, and that this objective remains
constant throughout the justification process ... the objective ‘must be
accurately and precisely defined so as to provide a clear framework for
evaluating its importance, and to assess the precision with which the

means have been crafled to fulfil that objective”.

Option Two and Option Three: Disqualification based on length of sentence

19.

20.

2].

and enabling prisoners to serve their last vears of imprisonment to vote

Option Two and Option Three will be dealt with together. The Bureau
admits in the consultation document that the two options are inter-linked

and are a variation of each other.

Paras2.13 and 2.14 : These paragraphs sets out one main objective to
Justify the retention of disenfranchisement. It is said that the integrity of
the legislature may be protected by distinguishing between “serious™
offenders and “less serious offenders”. The definition of a “serious™
offender is a prisoner who is serving a sentence for a “sufficiently long
period, for instance 10 years”; some 779 out of 5411 prisoners as of
December 2008 were serving such sentences. The consultation document
highlights the nature of the offences that such prisoners were convicted for,
including “trafficking of dangerous drugs, murder,
mansiaughter/attempted murder, robbery and rape”. The Burean takes the
view that the crimes committed by these prisoners and their long sentences

reflect proportionately the seriousness of their offences.

Para 2.15: This paragraph simply states that some are of the view that it
may be arbitrary to disqualify based on the length of the imprisonment

without stating the underlying rationale behind such views.



22. Paras2.16-2.18: These paragraphs set out Option Three, which is a

23.

24.

variation to Option Two, by namely allowing serious offenders who are
serving 10 or more years of their sentence to vote in the last few years of
their sentence. The objective to allow serious offenders a right to vote in
their last few years aims to facilitate the rehabilitation of prisoners and
their connection with the community. It is then said that Option Three
strikes a balance between disqualifying serious offenders from voting and

facilitating rehabilitation of prisoners.

The HKBA is of the view that the proposals in Option Two and Option
Three are problematic and will result in the same arbitrariness that follows
from a blanket disenfranchisement. In fact the Court of First Instance
stated in the Chan Kin Sum Judgment between paragraphs 125 to 128 that
“superficially, this argument has its attraction. But once one remembers
that LegCo elections are not held everyday, the argument loses much of its
Jorce. As we all know, LegCo elections are held every Sfour years. Thus
depending on when one is sentenced to prison, one may or may not miss an

election”,

The HKBA is of the view that voting rights cannot be merely analyzed by
simply drawing a bright line of “9 years good, 10 years bad”. This
simplified approach risks the very same arbitrariness that was struck down
by the courts. Instead, one must look towards the fundamental
constitutional principles underlying the right to vote, the right not to be
discriminated because of any status and the right of prisoners to basic civic

rights.



Definition of “Serious” Offences and Legitimate Objective

25.

26.

27.

28.

29.

The Bureau attempts to define a “serious” offence by sentences of 10 or
more years. By drawing a bright line at 10 years, it is said to avoid
criticisms that the restriction is disproportionate since it only affects very

few of the actual prisoner population (14% as of December 2008).

In the course of submissions in the Chan Kin Sum Jjudicial review
applications, the Government did in fact rely on “additional punishment”
as a legitimate objective for breaching the social contract. Such additional
punishment was warranted as a further deterrence of crime and also acts as

sanction to reflect the severity of the crime.

In the context of Option Two and Option Three, this might be superficially
attractive. Problems emerge when one starts to understand that the setting

of 10 years does not treat like criminals alike.

At every level of court, different punishments are handed out at different
persons for similar.crimes. A drug trafficker who is a repeat offender of
small volumes of drugs may receive a lower sentence than a first time
offender of a large volume. A serial sex offender who does not rape may
receive a lower sentence than a drunken boyfriend who forces himself on
his lover. A serial robber without a weapon may receive a lower sentence
than a first offender with a knife. All these crimes are “serious”. But just
because offenders do not receive a 10 year sentence means that they are
free to vote. A serious offender such as the applicant in HCAL 83/2008
only received a 7 year sentence for armed robbery. Under the scheme

discussed in Option Two and Option Three, he would be entitled to vote.

The Chan Kin Sum Judgment clearly sets out between paragraphs 125 and
128 that any restriction that is linked to the length of sentence must ensure

that like prisoners be treated alike, and different prisoners be treated




30.

differently. Once they are not, the justification based on such a way

“begins to break down”.

After all, HKBORO provides under Article 6 that all persons deprived of
liberty shall be treated with humanity and with respect for the inherent
dignity of the human person, and under Article 21 for the right to
participate in public life, and under Article 22 for equality and protection
from discrimination. Any bright-line policy must ensure that all these
constitutional rights are not violated, and if violated, justified with

rationally connected reasons,

Separation of Powers: the Sentencing Function of the Judiciary

31.

32,

33.

On a closer inspection, the analysis above reveals that any justification for

 disenfranchisement on the basis of additional punishment, deterrence or

sanction impinges not only on the powers of the legislature to prescribe

sentences, but also on the powers of the court to sentence.

At Para 2.19, the Bureau admits that it did consider conferring sentencing
discretion upon the judges but found that conferring such a right may
affect the political neutrality of the court. By this admission, it is clear that
Option Two and Option Three may have overstepped constitutional limits

under the separation of powers between the executive, the legislature and

the judiciary.

Article 80 of the Basic Law provides that the courts of the HKSAR shall

exercise the judicial power of the Region. Judicial power, as was
recognized by the Court of Final Appeal in Lau Cheong v HKSAR (2002) 5
HKCFAR 415, 447-449 (paragraphs 101 to 105) includes the discretionary

power to sentence. Normally, the legislature will set a range of sentence

10




34.

35.

and the judge in exercise of his discretion and considering all matters

relevant, sentence accordingly.

Notwithstanding the above, the discussion in the case S v Dodo 2001 (3)
SA 382 is relevant to the actual situation of the HKSAR region. The South
African Constitutional Court held, when considering if the mandatory life
sentence for murder was constitutional, that both the legislature and
executive play a role and share an interest in the punishment to be imposed
by the courts, in both regards to the nature and severity of punishment. It
is in the executive’s interest to ensure that law-abiding citizens are
protected, with the obligation weighing particularly heavily in regard to
crimes of violence against bodily integrity and increasing with the severity
of the crime. It is the legislature’s role to ensure that sufficiently severe
penalties are imposed on dangerous criminals in order to protect society,
but its powers are by nature general. Its role is not to determine each
individual case. As a matter of principle, the legislature ought not to
oblige the judiciary to impose a punishment that is wholly lacking in
proportionality to the crime as this would undermine the rule of law and
the constitutional state. Such a punishment would contravene the
accused’s right not to be sentenced to a punishment that was cruel,

inhuman or degrading, and his right to a fair trial.

Likewise, the Court of Final Appeal in Lau Cheong was dealing with the
constitutionality of the mandatory life sentence for murder. The Court
emphasized that the question of the appropriate punishment for what
society regards as the most serious crime was a controversial matter of
policy involving different views on the moral and social issues involved.
The legislature had to make a difficult collective judgment taking into
account the rights of individuals as well as the interests of society. It had

to strike a balance bearing in mind the conditions and needs of the society



36.

37.

38.

itself, including its culture and traditions and the need to maintain public
confidence in the criminal justice system. However, at paragraph 106, it
was expressly stated that “However, the punishment for murder stands in a

special position.”

Thus the Court of Final Appeal accepted that mandatory life sentence for
murder stands in a special position. For reasons of protecting the public

from offenders of physical violence of the most heinous nature (intentional

killing), the legislature was entitled to prescribe a mandatory penalty that

left no sentencing discretion to the courts.

By proposing mandatory disenfranchisement across only a section of
convicted persons, e.g. serving a term of imprisonment of 10 years or more,
the Bureau runs the risk of usurping the constitutional power of the courts
under Article 80 of the Basic Law to impose a punishment that is
proportionate to the crime committed. The HKBA is not convinced that
the power of assigning punishment of disqualification from voting belongs
to the legislature. Rather such power, if intended to be exercised, rests

primarily as a power integral to the sentencing function of the Judiciary.

It has been recognized even at common law that the starting position for all
convicted persons was merely the restriction of liberty. In Raymond v
Honey [1983] 1 AC 1, the House of Lords affirmed, at p 10, that “under
English law, a convicted prisoner, in spite of his imprisonment, retains all
civil rights which are not taken away expressly or by necessary
implication...”.  With Hong Kong’s new constitutional order, civil and
political rights such as the right to vote, can only be taken away if there are

Jjustifiable reasons.




39. The HKBA is of the view that the Bureau has failed to provide reasons or
evidence that is compelling enough to warrant the disqualification of

prisoners.

Conclusions
40. The HKBA, for the reasons set out above, prefers Option One.

41. The HKBA supports the Bureau’s view that legislative amendments to
remove the disqualification of prisoners should cover the whole spectrum

of electoral laws.

42. The HKBA considers that the Bureau’s proposed practical arrangements
for prisoners to vote are reasonable, The HKBA further considers that the
electoral arrangements for persons remanded in custody to vote should be

worked out and implemented without delay.

Postscript

43. The HKBA considers that the present opportunity is an appropriate one to
reconsider the entire disqualification provisions in the LCO, including
those who are convicted of corruption offences and election offences, as
well as disqualification against permanent residents who are listed as

reservist members of armed forces.

44. Section 31(1)(c) of the LCO restricts any person convicted of a corruption
or election related offence from registration. There appears to be no
rationally connected justification to remove such persons from the register
as they may still nonetheless exercise their right to vote once the statutory

time-bar has lapsed.

13



45. Section 53(5)(c) of the LCO disqualifies any person convicted of a

47.

46.

corruption or election related offence from voting. It can be inferred that
corruption and election related offences are crimes related to integrity and
therefore a possible legitimate objective is to preserve the integrity of the
ballot and electoral system. Assuming serious offenders are disqualified
under the general prisoner provision, it is difficult to see how a non-
custodial sentence of a minor election offence can justifiably disqualify
such a convicted person. After all, can corruption or electoral offences be
distinguished from a theft offence under the Theft Ordinance (Cap.210), or
a money laundering offence under the Organized and Serious Crimes
Ordinance (Cap. 455), or an insider dealing offence under the Securities
and Futures Ordinance (Cap.571)? For example, a person convicted of
theft and received a custodial sentence of 3 years in the District Court will
continue to be eligible to vote, whereas a candidate convicted of excess
expenditure and sentenced to a fine, is subsequently disqualified for 3

years from the date of conviction.

The preservation of disqualification based upon corruption and election
related offences are extremely problematic in light of constitutional
analysis. Assuming the disqualification provisions are reformed to only
disqualify prisoners serving 10 or more years of custodial sentence. It
would be arbitrary that a conviction (resulting in a non-custodial sentence)
for a minor electoral offence would disqualify a voter for 3 years whereas a
short term custodial sentence for repeated theft would not deprive that

convict of a voting right.

Section 31(1)(e) of the LCO restricts any member of any armed force in
the world from registering as an elector. Section 53(5)(e) imposes the
disqualification in relation to voting. Many professionals in Hong Kong

who are permanent residents, or qualify for permanent residence status,




48.

may nonetheless be listed as inactive “reservists” in their home country’
and are therefore, strictly speaking, disenfranchised in both geographical as
well as functional constituencies. The HKBA is of the view that any

restriction on voter registration should not be linked to any discrimination

against any status.

While the HKBA notes that there may be legitimate national security
concerns for restricting the right to vote against such persons, the HKBA
considers that it is reasonably arguable that the restriction against all forms
of membership and participation in armed forces may be a disproportionate
restriction against permanent residents who are otherwise eligible to vote.

There should be, built-into any reformulated legislation, exceptions to the

general prohibition.

Dated 6 March 2009.

Hong Kong Bar Association

The following territories have some form of mandatory or volunteer national service: Finland, Germany,

Greece, Israel, Russia, Singapore, South Korea, Turkey, United Kingdom (Territorial Ammy), United
States (National Guard).
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17" March 2009

AS (Constitutional and Mainland Affairs) (2A)
Central Government Offices

3/F, East Wing

Lower Albert Road

Hong Kong

Dear Madam/Sir,

Policy Options on Prisoners’ Voting Rights

Regarding the ongoing consultation on the above topic, T would like to express my

preference for option a) of the consultation document, i.e. the granting of full voting
rights to prisoners. To be deprived of their freedom temporarily does not make people
second class citizens in other respects. They remain part of our society and should be
able to exercise their political rights.

Yours sincerely,

(signed)
Hins Lutz

P047
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Policy Options on Prisoners’ Voting Rights

The prisoners should be allowed to exert their full voting right — that is option a)
of your consultation document,

Comments:

1} Participating in democratic rights is a basic human right and should, as a matter of

~ principle, not be denied.

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights
is a further punishment that shouldn’t be imposed by the executive branch. If it is
Seen necessary — as e.g. in cases of election related offenses ~ it should be
imposed by the judiciary.

3) The inmates are not detached mdividuals, but are part of families that like to make
their voices heard through a democratic process. Through their participation in
elections they can support their families who are also potentral beneficiaries (or
victims) of political decisions.

4) Giving full voting rights to prisoners gives them dignily. It is a step towards better
rehabilitation of inmates.

From: Mak Siu Fan
Contact Address:

Date: 9 March 2009 (signed)
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0043H6H

Central Government Offices
3/F, East Wing

Eower Albert Road

Hong Kong

Dear Sir/Ms:

I'urge that Hong Kong's prisoners be given the right to vote. So doing would instil! in
the prisoners citizenship and a sense of belong to society. This is both a matter of

basic justice and human rights, but also gives dignity and encouragement to inmates

and enhances their rehabilitation. [t is hard to see that it would do any harm. Please

give this matter serious consideration.

Sincerely yours,

(signed)

James D. Seymour
Honorary Senior Research Fellow

Chinese University of Hong Kong.
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17 March 2009
Team 2

Constitutional and Mainland Affairs Bureau _
Room 356, East Wing, Central Government Offices
Lower Albert Road, Hong Kong

Dear Sirs,

Re:  Prisoners’ Voting Right

I'refer to the Bureau’s Consultation Document and attach the Law Society’s submissions.’
Yours sincerely,

(signed)
Joyce Wong
Director of Practitioners Affairs
e-mail: .

Encl.
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PRISONERS’ VOTING RIGHT

The Law Society of Hong Kong has reviewed the Consultation Paper published by the
Constitutional and Mainland Affairs Bureau and makes the following submissions:

1. Policy Options on Prisoners’ Right to be Registered as Electors

The Law Society agrees with the proposal to remove the disqualification of prisoners
from applying to be registered voters,

2. Policy Options on Prisoners’ Voting Right

(a) Option One is to remove the existing disqualification provisions in section 33(5)(a)-
(b). The disqualification of persons convicted of election-related or bribery offences
from voting under section 53(5)c) will remain.

{b) Option Two is to disqualify prisoners from voting if they are serving a sentence of
imprisonment for a sufficiently long period (say, 10 years or over). The right to vote
would resume upon completion of sentence and release from imprisonment.

(c) Option Three is to disqualify prisoners from voting if they are serving a sentence of
imprisonment for a sufficiently long period (say, 10 years ot over) while enabling
them to resume the right to vote when they are serving the last few years of
imprisonment (say, last five years),

The Law Society: In the development of universal franchise, the goal was to allow all
persons to vote, irrespective of their sex, race, social status, criminal record, etc.

The other area is the evolution of the jurisprudence related to theories behind the
reason for and the type of punishment for crimes. It is submitted that an enlightened
view would hold that all prisoners have basic rights, including the right to vote, no
matter how serious their crimes. It is also ir society's interests to have all persons
express their views and vote in regard to government policies and the persons chosen
to participate in the governance of society. A person who murders, or burglars, or
commits a serious sex offence, or has been convicted of bribery, etc. can still rationally
consider and decide on political options that all citizens face in the voting booth.

-1-
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In regard to basic principles of human rights, any proposal to allow exceptions in
regard to the exercise of rights (any rights) of any group of persons, that the door
opens widely to allow others to advocate the further chipping away of those rights.

The Law Society does not agree with the three policy Options and considers it
inappropriate fo impose any restriction on voting against prisoners given the
importance of the political right which is guaranteed under Article 26 of the Basic
Law.

3. Practical Arrangements for Prisoners fo Voie

Registered Address of Eligible Prisoners as Electors

(a) For prisoners who have not yet been registered as electors before they serve their
sentence of imprisonment, they may apply to be registered to the address of their
home if they continue to maintain a sole or main home outside the prison.

(b) For prisoners who have already been registered as electors before they serve their
sentence of imprisonment, their registered addresses would follow the address of
their sole or main home.

(c) For registered and non-registered prisoners who no longer maintain any sole or main
home outside the prison, their last dwelling-place in Hong Kong at which they
resided before serving their sentence of imprisonment would be deemed to be their
only or principal residence in Hong Kong for the purpose of voter registration.

Canvassing for Voles

(d) Prisoners may receive electoral__dpcuments and election advertisements sent by post.

() Prisoners may have access to the eIection-related information covered by the mass
media such as newspapers, radio and television.

Practical Arrangements

(f) To arrange mobile polling stations to visit prisons with eligible electors or to set up
polling stations inside prisons.

(g) To consider reasonable limitation on the polling hours for prisoners (e.g. up to 5:00
pm), and to regulate the flow of prisoners in the polling stations.

Electoral Arrangements for Remanded Unconvicted Persons
(h) To work out arrangements for remanded unconvicted persons to cast their votes

which would be similar to those for prisoners.

Law Society: The Law Society agrees with the proposals listed in paragraphs (a) to (h)
above.

_2-
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Counting Arrangements

(i) Depending on the actual polling arrangement to be adopted, the EAC would need to
work out the counting arrangements, including the arrangements for transferring the
ballot papers to the relevant counting stations, to be mixed with other ballot papers to
ensure the secrecy of votes, etc.

Law Society: Noted.

The Law Society of Hong Kong

17 March 2009
122942
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L.C Paper No. CB(2)1110/08-09(01)

To : pvr_consultation@cmab.gov.hk,

2009/63/02 AM 62:33 Subject : ANONYMOUS submission

To whom it may concern,

Please treat this as an ANONYMOUS submission to the consultation on prisoners’
voting right. Thank you for your attention.

Regarding the possible policy options proposed, first, I disagree to the offence-specific
qualification proposed in option ONE. I also disagree to options TWO and THREE for
the reasons below.

My view is that the length of sentence of imprisonment as ordered by Court is NOT a
fair indicator of whether (or when) an inmate should retain his/her right to vote.

For example, A just started serving a 7-year sentence, whereas B has finished serving 4
years out of his 10-year sentence and there is LegCo election this year.

In this case, A can already vote (even though A still has 7 years remaining in prison and)
even though the candidates whom he votes for and succeeds may not even remain in

office when A gets released and has the opportunity to 'be served and represented' by

the representatives he chose. :

However, B, having 6 years of imprisonment remaining, cannot vote but have to wait
for 1 more year.

As the exact length of sentence ORDERED is to a certain extent arbitrary, this division
based on the sentence ORDERED will lead to grave injustice, unreasonableness,
defiance to human logic and also the well-accepted principle that prisoners are to be
encouraged to assimilate, participate, and contribute to society upon their release. The
deprivation of their voting right does not only violate their fundamental right and take
away their way of participation in public life, it also carries with the a symbolic,
self-contradictory implication that prisoners still have to suffer/be deprived of some of
their fundamental rights even AFTER their release.. This, in a way, is
aggravating/lengthening the punishment society/the court has ordered. Not only does
this run against our conscience, but is also out of line of the prohibition on double
jeopardy -- that one can only be punished one for the same wrong he has committed.
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I believe this is an unacceptable irony that has been possibly overlooked by the
Proposers.

Therefore, NEITHER option TWO NOR option THREE is reasonable in my opinion.

I would support a total lifting of disqualification from voting, i.e. ALL prisoners should
have the right to vote, however long their sentence is, however long they have served it,
whatever offence s/he has been convicted of and sentenced for. This is a fundamental
human right and should be subject to as little restriction as possible. The court did NOT
hold that it OUGHT to be subject to restrictions, but only mentioned the legislative
. possibility of imposing restrictions, In my opinion, the most appropriate reform is to life
the ban totally.

Alternatively, if the one insists on imposing restrictions/ certain extent of
disqualification from voting, I would propose the length of sentence REMAINING TO
BE SERVED to be the indicator, such that all prisoners having a certain length of
sentence remaining to be served can vote on an equal basis. For the specified length, I
would say 8 years, so the prisoners can observe the performance of those they support
in the first election before casting their vote on the next election which may have direct
effects on their lives upon release. This is also consistent with the principle that
prisoners are to be encouraged to prepare themselves to return to and to serve society,
in which their right to participate in public life cannot be jeopardised.

Those are my opinions and I sincerely hope they can be accorded due regard during the
legislative process. -

Last but not least, must also be reiterated that Hong Kong has prided itself in the rule of
law and the protection of fundamental rights and freedoms as a common law tradition.
Any failure to keep up this valuable and virtuous tradition will not only put Hong Kong
to shame, it will also shake the long foundation of human rights protection and the city’s
international reputation, drastically.

Thank you very much for your kind attention.

ANONYMOUS

‘ (Editor’s Note : The sender requested anonymity.) ‘



Policy Options on Prisoners’ Voting Rights

The prisoners should be allowed to exert their full voting right — that is option 2)
of your consultation document.

Some arguments:

1) Participating in democratic rights is a basic human right and should, as a matter of
principle, not be denied. '

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights
15 a further punishment that shouldn’t be imposed by the executive branch. If it is
seen necessary — as e.g. in cases of election related offenses - it should be
imposed by the judiciary.

3) Prisoners live in 2 public institution (although involuntarily) and are as such
recipients of a public service. They should therefore be aliowed to participate in
the election of the legislative and executive branches of govertunent that
eventually shape the public service,

4) The inmates are not detached individuals, but are part of families that like to make
their voices heard through a democratic pracess. Through their participation in
elections they can support their families who are also potential beneficiaries {or
viciims) of political decisions.

5) Giving full voting rights to prisoners gives them dignity. It is a step towards belter
rehabilitation of immates,

Your sincerely

(Name provided)

(Editor’s Note : Unable to ascertain if the sender wanted the id'er;atyﬂto _gc; p'ub-l_i_c.)ir '
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Policy Options on Prisoners’ Voting Rights

The prisoners should be allowed to exert the:r tull voting right — that is option_a)

of your consultation document.

Some arguments:

1) Participating in democratic rights is a basic human right and should, as a matter of

principle, not be denicd. .
2) Prisoncrs arc scntenced through a Judlc,ldl process. Any restriction of voting rwhts

is a fierther punishment that shouldn’t be 1mpo§cd by the executive branch. it is
scen necessary -~ as ¢.¢0. in cases of election Telated offenses — it should be

imposed by the judiciary. :

3) Prisoncrs live in a public institution (althoudl mvo]untanly) and are as such
reeipients of a public service. They should therefore be allowed Lo participate in
the clection of the legislative and executive bram.he\ ol governument that
cventually shape the public service. '

4) The inmates are nol detached individuals, hul m part of familics that bike to make
their voices heard through adcmocmttc proct.ss Through their parlicipation in
elections they can support their families w}m are also potential beneficiatios {ve
victims) of political decisions. ' ‘ '

S) Giving full voting rights 1o prisoners gives them dignity. it is a step towards beticr

rchabilitation of inmates.

] herchy cxpress my opinions as stated above.

Yours.

(Name provided)

(Edltor s Note : Unable to ascertaln if the sender wanted the 1dent1fy to go publlc )
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13 March 2009

Team 2,

Constitutional and Mainland Affairs Bureau,
Room 306, East Wing,

Central Government Offices,

Lower Albert Road,

Hong Keng.

Dear Sirs,
My views on whether prisoners should be allowed to vote is:
Prisoners should NOT be allowed to vote.

Reasons:

(1) Although the Basic Law might well have granted every citizen of HKSAR the right to
vote, that right is not a once-and-for-all right, nor unconditional either.. Rights of
individucuals are ‘only automatically conferred to them on condition that they are law-
abiding citizens. A person who causés harm and damage to others and society is
automatically deprived certain of his/her rights. For example, a law-abiding citizen
automatically has the right of freedom of movement and enjoy a free life
unconditionally. But if he/she commits a crime he/she will have to be locked up and the
right to enjoy a free life will be lost, at least during the term of imprisonment. This is
the consequence of his/her wrongdoing, and the law has spelled this out very clearly.
By choosing to do wrong to others and society despite what the law forbids, that person
is at the same time also choosing to give up certain of his rights. Thus, the existing law
says clearly that a prisoner does not have the right to vote, so a convict who has chosen
to break the law has also chosien to give up his right to vote once he/she is jailed.

In just the same way that a prisoner automatically loses his/her freedom of movement, a
prisoner loses aotomatically his/her voting rights. This is just and fair. There is no need
for a change of legisiation.

(2) Even in the most “democratic” and “free” country — the US - which advocates “human
rights” and “freedom”, 48 of the 51 states deny serving prisoners the right to vote, and
33 states disqualify parolees from voting, and 8 even bar ex-convicts from voting. Only
2 states — Maine and Vermont — allow prisoners to vote.

Didn’t the US always tell HKSAR what to do on “human rights” matters? So, what is
wrong with HKSAR following the US legislation of barring prisoners from voting?

v er

(3) Another serious debate that affects the future of HK3AR is “universai suffrage”, with
the “democratic” and anti-China camps demanding universal voting for the Chief
Executive of HKSAR. We must know that most of the voters here in HKSAR are very
immatured and ignorant voters. They will vote for those candidates that promise to fight
for them the greatest social benefits, as everyone could often see on TV interviews of
old, uneducated people who said they had voted for the candidate who would give them




material benefits, even though they had never known or heard of that candidate before.
These ignoroant voters do not have the analytic ability to visualize the implication and
consequence of their blind votes. Mind you, anti-China and anti-HKSAR voters have
been successfully voting for candicates who have demonstrated to bring most troubles to
the government of HKSAR and China.

By the same token, there is every reason to believe that if prisoners are allowed to vote,

they will vote for those who will bring most troubles to the government of HKSAR and

China, for most prisoners in HKSAR have a grudge against the government and society,
and only a very very limited few were really rehabilitated, as evidenced by the fact that

many prisoners were caught again for committing crimes again after their release.

It will therefore be very dangerous to the HKSAR society as a whole if prisoners are
allowed to vote.

(4) Concerning the criticism that a released prisoner js in essence deprived of his/her right

to vote simply because during his/her term of imprisonment he/she has not been allowed
to register, I think the criticism is groundless. We must know that registration as a
voter, just like any form of registration (for example, registration for subscription of
shares and stocks), anyone who misses the registration deadline will automatically lose
the accompanying entitlement. That is a fact of life and way of life.

A prisoner who has missed the registration deadline while being imprisoned is a fact of
life and way of life, because if hefshe is NOT allowed to vote at the time of registration,
he is NOT allowed to vote on the voting day even after release. The purpose of

_ registration by the specified deadline is an orderly arrangement to ensure that a voter IS

ENTITLED to vote on a voting date orderly, in just the same way that pre-registration is
required to subscribing shares and stocks, to make sure that on the date of subscription
the process of subscription is carried out by entitled subscribers in an ordeerly manner:
one cannot argue that even though one has not registered before the deadline, one
however can stiil vote on the voting day (or subscribe on the subscription day}, nor can
one claim that one’s voting rights {or subscription rights) has been deprived.

Therefore, 1 am strongly opposed to allow prisoners to vote, no matter how long the term of

impris

c.c. Mainland

onment is.

HKSAR citizen

(signed)

China’s HHIPB A

\ (Editor’s Note : Unable to ascertain if ﬂigégndcr W-z_mted the ;&éﬁtity-fbié;--public.)
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Dear Hong Keng Govemnmenti and the Legislative Council,
This letter is for the public consultation of the voting right of prisoners.

My name is Edward Fung.  am a permanent resident of Hong Kong. 1 am an office and
accounting clerk. | finished secondary school and university in Canada. | was aware that
prisoners in Canada have the right to vote.

| support option 1. | agree that every prisoner be given the right to vote. | would like election
candidates be allowed toa canvass in the prison. However, the voting right should be withheld
from those who are serving their sentences of election crimes or bribery. Other prisoners should
have the right to vote. Their crimes may be more severe. However, they are not the same nature
as election crimes or bribery.

Hong Kong wants our prisoners, upon release, be law-abiding citizens. | agree with reasons for
option one in the consultation document. Prisoners can better re-integrate into the society, if they
can vote. They will be more civic-minded.

Option ane reduces recidivism, because it makes prisoners feel that Hong Kong is giving them a
second chance in life. Most prisoners are males. Men are stereotyped to be strong and
independent. Their needs are often neglected by both women and men, even when men ask for
help. More men than women, for the first time, use the suicide telephone help in Hong Kong.
Neglect breeds negiect. If Hong Kong denies prisoners, including severe crimes, of the right to
vote, they will deny cheying the law. ‘Men traditionally want dignity. They wiil retaliate if they feel
challenged and are denied dignity. Hong Kong needs to care about prisoners by giving them the
right to vote. They are mare likely to care about Hong Kong in retum.

My beliefs come from the social gospel. Each person is created equal and unique. A prisoner is
a person too. Every person is a sinner. Jesus died for everyone on the cross. A person, who is
released from prison, already has difficulty finding a job. Employers fear the criminal record.
They forget that they are sinners too.

After option one is passed into law, Hong Kong should communicate the rationale to the prisoners.
Hong Kong hopes that prisoners will learn from their mistakes and change. Hong Kong needs
hope, over fear, in prisoners.

| urge the legislative council to pass option one into law.

- Edward Fung
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WA A <pvr_consultation@cmab.gov.hk>
Bl A%
R Opinion
Dear Sir/Madam,

I strongly supports the relaxation of the ban on prisoners’ voting right, please find my opinions as follows.

I oppose to the policy option (2) and (3), because this may retain and cannot resolve the anonymous situations
that

"Prisoners who are serving sentences of, say, one year or less, and who happen to be serving
their sentences on election day, are not entitled to vote. Yet a prisoner who has been sentenced
to, say three years and six months’ imprisonment shortly after the previous elections, is
entitled to vote because barring any accident, he will be released in time, before election day,
to vote in the next elections — assuming that he has been registered as an elector prior to
sentencing (or manages to get himself registered as an elector immediately after release).",

which was already mentioned in the concerned judgment of Hon. Cheung J para.122-123.

As aresult, I would prefer to choose option (1).

Yours faithfully,
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WA <pvr_consultation@cmab.gov.hk>

Rl A%

B Prisoners Voting Rights Consultation

Having read the consultation document, 1 have the following views to
express:

1. Regarding prisoners voting rights, 1 find it very difficult to draw a
moral line as to where a voting restriction should be brought in. In

view of the Court's judgement that such restrictions should have a
legitimate aim, | can only recommend Option One. ! can foresee further
litigation should Options 2 or 3 are introduced, as there is bound to be
debate about the legitimate aims of such restrictions (and this is the
only argument | have against 2 & 3).

2.Regarding practical arrangements for voting. ! would suggest that the
opinions of the Correctional Services Department shouid hold sway on
this matter as it is their staff, not the general public, who have the

task of looking after and managing our prisoners.

3. Canvassing. Again, the CSD should have the final say on this matter.
It sounds as if the receiving of electoral materials by post is the most
suitable option.

I hope you find my suggestions helpful

Yours sincerely
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Dear Sir/Miss:

Enclosed pls find my proposal to the "7£ [ A 115 B pg 2

rds.

17, Feb., 2009
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To whom it may concern,

pls see attached.

Cheers »p<
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B #A: 200942 H28H 0:39
WA <pvr_consultation@cmab.gov.hk>
B A PhiE:
b Consultation on Prisoners’ Voting Rights
B4 B pdf (148 KB)
Dear SirfMadam,

It has come to my attention that you are considering voting rights for
prisoners in Hong Kong. | am writing to submit a paper published in the
British Journal of Criminology on the experience of priscner enfranchisement
in Ireland. It may be of some assistance in your consultation of prisoners'
voting rights.

With best wishes,

(Editor’s Note : A journal article enclosed by the sender is not reproduced because of copyright.)




‘ Dear Sir/Ms.,

In connection to your current consultation progress, it is my view that prisoners should be allowed to exert
their full voting right, that is option a) of Yyour consultation document.

The main reasons behind my opinion are the following:

1) Participating in democratic rights is a basic human right and should, as a matter of principle, not be denied.

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights is a further punishment that
shouldn’t be imposed by the executive branch. If it is seen necessary — as e.g. in cases of election related
offenses — it should be imposed by the judiciary.

3) Prisoners live in a public institution (although involuntarily) and are as such recipients of a public service.
They should therefore be allowed to participate in the election of the legislative and executive branches of
government that eventually shape the public service.

4) The inmates are not detached individuals, but are part of families that like to make their voices heard through
a democratic process. Through their participation in elections they can support their families who are also
potential beneficiaries (or victims) of political decisions.

5) Giving full voting rights to prisoners gives them dignity. It is a step towards better rehabilitation of inmates.

Sincerely yours,

Private address: -
Tel:
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H #: 20094:3H6H 20:01
ek A <pvr_consultation@cmab.gov.hk>
Bl A%
HERE: Re: Support for Prisoners' Right to Vote
Mt TlRights to Vote.doc (39 KB)
Bear Sir,

t would like to put forward through the attachment my views on the captioned matter for this consultation
exercise,

Yours sincerely,

https://wmaila.scig.gov.hk/cp/ps/Mail/ViewMsgController?d=cmab.gov.hk&contentSeed=...  17.04.2009




AS (Constitutional and Mainland Affairs) (2A)
Central Government Offices

3/F, East Wing

Lower Albert Road

Hong Kong

Email Address: pvr consultation@cmab.gov.hk
Fax 2840 1976

Policy Options on Prisoners’ Voting Rights

The prisoners should be allowed to exert their full voting right — that is option a)

of your consultation document.
Some arguments:

1) The right to vote is a basic human right and not a privilege (as held by the
European Court of Human Rights on October 6 2005 in the case of Hirst v United
Kingdom (No. 2) (2006) 42 EHRR 41) and should, as a matter of principle, not be
denied

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights
18 a further punishment that shouldn’t be imposed by the executive branch. If it is
seen necessary — as e.g. in cases of election related offenses — it should be
imposed by the judiciary. Furthermore, it is hoped that due consideration should
be accorded to what is said by Lord Wilberforce in Raymond v Honey [1983] 1
AC 1: *a convicted prisoner, in spite of his imprisonment, retains all civil rights
which are not taken away expressly or by necessary implication” (p 10)

3) Prisoners live in a public institution (although involuntarily) and are as such
recipients of a public service. They should therefore be allowed to participate in
the election of the legislative and executive branches of government that
eventually shape the public service.

4) The inmates are not detached individuals, but are part of families that like to make
their voices heard through a democratic process. Through their participation in
elections they can support their families who are also potential beneficiaries (or
victims) of political decisions.

5) Giving full voting rights to prisoners gives them ‘human dignity’, a basic value
which is recognized in both the Preamble of the Charter of the United Nations and
Article 1 of the Universal Declaration of Human Rights. It is a step towards better
rehabilitation of inmates.
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Wt A <pvr_consultation@cmab.gov.hk>
Rl & 3pik:

HER: prisoners’ rights to vote

Dear Sirfmadam :

I strongly support the move to grant full voting rights to prisoners. it is not only a basic principle of justice and human rights,
but also gives dignity and encouragement to inmates and enhances their rehabilitation.
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W f A <pvr_consultation@cmab.gov.hk>

B Ak

B RE: Possible policy options On relaxing the ban on relaxing the prsioners' voting right
Dear Sir,

I would like to express my view on the issue of "Possible policy options On relaxing the ban on relaxing the prsioners’ voting
right", in regard of sch affair, [ choose the option (A) Prisoners' right to register as electors.

Best regards,
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Wi <pvr_consultation@cmab.gov.hk>

B AR ik

R Policy Options on Prisoners’ Voting Rights
Dear SirfMadam,

I support giving full voting rights to the prisoners. Voting is a basic rights entitled to all, including prisoners. To vote or not is
the prisoners’ choice.

Hong Kong is a civlised society. We should allow voting rights for alf eligible citizens.

Thank you.

Regards,
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HA3: 20094E3H7H 14:53
Wi A <pvr_consultation@cmab.gov.hk>
B4k
EE: Prisoners’ voting rights
Dear Sir/Madam

Iam writing in support of option (a) in your consultation document on prisoners' voting rights. I believe that
custodial sentences issued as punishment for specific offences should not impinge on the rights of prisoners to
express their views on issues of public policy.

Yours sincerely,
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Yours faithfully,
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BREA: Consultation on Prisoner Voting Rights
it aPolicy Options Prisoners Voting Rights - March 09.doc (37
KB)
Please find attached my letter expressing my concern.
Thank you
e-mail;

Tel:




AS (Constitutional and Mainland Affairs) (2A)
Central Government Offices

3/F, East Wing

Lower Albert Road

Hong Kong

Email Address: pvr consultation@cmab.gov.hk
Fax 2840 1976

Policy Options on Prisoners’ Voting Rights

The prisoners should be allowed to exert their full voting right — that is option a)
of your consultation document.

Some arguments:

1) Participating in democratic rights is a basic human right and should, as a matter of
principle, not be denied.

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights
is a further punishment that shouldn’t be imposed by the executive branch. If it is
seen necessary - as €.g. in cases of election related offenses — it should be
imposed by the judiciary.

3) Prisoners live in a public institution (although involuntarily) and are as such
recipients of a public service. They should therefore be allowed to participate in
the election of the legislative and executive branches of government that
eventually shape the public service.

4) The inmates are not detached individuals, but arc part of families that like to make
their voices heard through a democratic process. Through their participation in
elections they can support their families who are also potential beneficiaries (or
victims) of political decisions.

5) Giving full voting rights to prisoners gives them dignity. It is a step towards better

. rehabilitation of inmates.
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WA <pvr_consultation@cmab.gov.hk>

Bl 4 #bik:

B Unrestricted Voting Rights for Prisoners
Dear Sir,

I'wish to express my support of Option A to give prisoners in Hong Kong the unrestricted voting right,

This is based on my belief that every person deserves human dignity. Whatever we as a community can do to give prisoners
a sense of responsibility, belonging and participation will assist them in their rehabilitation.

The limited voting right that all Hong Kong people enjoy now is precious. We should not deny any citizen or resident that
democratic right. We should be expanding rather than contracting the vote. Other countries have made it possible for
prisoners to participate in elections. Hong Kong can set a good example as a Chinese city that is governed in a just, humane
and progressive way.

Thank you.

Yours sincerely,
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Wtk A <pvr_consultation@cmab.gov.hk>
LA

B Freedom to vote

"Home of the Free? If they are US citizens they should be allowed to vote no matter what
they are guilty of. If you take away their freedom to vote then take away their citizenship.”
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B A <pvr_consultation@cmab.gov.hk>

Bl A pik:

15RE: Policy Options on Prisioners' Voting Right

AS(Constitutional and Mainland Affairs)(2A)
Central Government Offices

3/F, East Wing Lower Albert Road

Hong Kong

Dear Sir,

[ refer to the Consultation Document on Prisoners' Voting Right (Feb 2009).

I think giving full voting rights to prisoners gives them dignity and hence better rehabilitation of
inmates. Indeed, participating in democratic rights is a basic human right and should not be
denied. Isupport that the prisoners should be allowed to exert their full voting right.

As regards Policy Options on Prisoners' Voting Right, I therefore support Option One, i.e., to
remove the existing disqualification provisions in section 53(5)(a)-(b). The disqualification of
person convicted of election-related or bribery offenses from voting under section 53(5)(c) will
remain.

Grateful if you would take note of my view above.

Thanks

10 March 2009
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Wtk A <pvr_consultation@cmab.gov.hk>
BlA#bix:

B Prisoner voting rights

Dear Sir or Madam,

| am writing to express my personal opinion regarding the proposed granting of voting rights to prisoners. In particular, | support
the government's stance in opposing a prisoner's right to vote. Most societies’ values would dictate that a person convicted and
imprisoned for a crime would expect to lose a certain number of their rights. The most obvious right is of course their freedom,
but this should not necessarily be the only one. Furthermore, when the necessary arrangements for prisoner voting would likely
cost the taxpayer so much extra money as well as place great strain on the Correctional Services Department, allowing inmates
to vote really does seem to defy commonsense. Would not this public money be much better spent on other areas? | would like
to emphasize that the primary issue here is not money, but in principle. Where do we draw the line? If we allow inmates to
vote, should we also allow them to ¢laim social welfare whilst in prison? 1 am not suggesting we deprive prisoners of all their
rights, however, | do think that an incarcerated individual should only be given bare minimum rights required for their period of
imprisonment. | am not a legal expert, but | know that prisoners already have some rights such as the chance to appeal their
conviction as well as the opportunity to meet a J.P. Whilst such rights are very reasonable, the right for them to vote at the
expense of precious public resources is not. Thank you for your time.

Yours faithfully,
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B &%
R submission re PYR
Dear Sit/ Madam,

For the policy options on prisoners' voting right, | support Option
One for the following reasons:

- other than those convicted due to election-related offences, the
other prisoners shouid be treated equaliy

- their imprisonment is already punishment of their offences; there
should not be added punishment

- HK should not impose punishment in the form of "depriving one's
political rights”.

Thanks

(Please note that | agree to publish my submission, if needed; but |
request NOT to disclose my full name.)
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B feedback on consultation paper
B @Presentatiom,jpg (103 KB)

Dear sir/ madam,
| prefer the proposal 3 of the Paper, as it is a check-and-balance approach. Also, attaches my article covered on Sing Pao on

11 March 2009 for yr reference.

<<Presentationl.jpg>>

Regards,

Mobile:

(Editor’s Note : A newspaper article enclosed by the sender is not reproduced because of copyright.)
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g Prisoners' Voting Rights

AS (Constitutional and Mainland Affairs) (2A)
Central Government Offices

3/F, East Wing

Lower Albert Road

Hong Kong

Email Address: pvr_consultation@cmab.gov.hk
Fax 2840 1976

Policy Options on Prisoners’ Voting Rights

The prisoncrs should be allowed to exert their full voting right — that is option a) of your consultation
document.

Dear Sir/Madam,
| am writing to support the full voting right of prisoners for the following reasons:

1) Participating in democratic rights is a basic human right and should, as a matter of principle, not be denied.

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights is a further punishment
that shouldn’t be imposed by the executive branch. If it is seen necessary — as e.g. in cases of election related
offenses — it should be imposed by the judiciary.

3) Prisoners live in a public institution (although involuntarily) and are as such recipients of a public service.
They should therefore be allowed to participate in the election of the legislative and executive branches of
government that eventually shape the public service.

4) The inmates are not detached individuals, but are part of families that like to make their voices heard
through a democratic process. Through their participation in elections they can support their families who are
also potential beneficiaries (or victims) of political decisions.

5) Giving full voting rights to prisoners gives them dignity. It is a step towards better rehabilitation of inmates.

Thank you for your attention.

Sincerely,
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WA <pvr_consuitation@cmab.gov.hk>

B A Apik:

B consultation on prisioner's right to vote

| agree to resume the prisoners' right to vote.
And for the practical arrangement, | prefer to set up mobile polling station in the prisons.

mobile :
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B A ik

R Views sought on prisoner voting rights - should be deny

To whom it may concern,

Person has been put in prison because they have broke the law. This is a legitimate reason why they have
less rights than other peopte in the society. When the person has served their time for whatever they have
done wrong in the past will get the rights o vote is logical and reasonable.

If a prisoner ask for fairness, then | would like to ask when they have committed a crime, is there any
moment in the back of their head that what he/she did at the time is not fair to other people? Even if one may
argues that they are serving in prison...well it is "serving” not "served”, when they have served their time,
then we talk about the rights.

It is too obvious that some of those LEGCO members like this to happen, it is a public known fact that some
of these people are linked/related to the local triads. They definitely will get more votes in prison than from
the general public. Any decent and well educated human beings will definitely not vote for those clowns.

Please do not allow this to happen, | don't want to end up living in a place like Taiwan / Japan, where the
triad and politicians equals to the same thing.

PS. If possible plz ask the Chief Executive or senior Chinese officials to use any means to get rid of those
well known clowns and trouble makers. Of course, best will be to get rid of the triads that back them up as
well.

Best regards,
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WA <pvr_consultation@cmab.gov.hk>
RIA{Pik:

i Voting Rights for Prisoners

The prisoners should be allowed to exert their full voting right — that is option a) of your consultation document.

Reasons:

) Participating in democratic rights is a basic human right and should, as a matter of principle, not be denied.

2) Prisoners are sentenced through a judicial process. Any restriction of voting rights is a further punishment that
shouldn’t be imposed by the executive branch. If it is seen necessary — as e.g. in cases of election related offenses —
it should be imposed by the judiciary.

3) Prisoners live in a public institution (although involuntarily) and are as such recipients of a public service. They
should therefore be allowed to participate in the election of the legislative and executive branches of government
that eventually shape the public service.

4) The inmates are not detached individuals, but are part of families that like to make their voices heard through a
democratic process. Through their participation in elections they can support their families who are also potential
beneficiaries {or victirs) of political decisions.

5) Giving full voting rights to prisoners gives them dignity. It is a step towards better rehabilitation of inmates.
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B AR bik:

B (RAEH)

Bt @Consultation Document on Prisoners Voting

Right.doc {25 KB)

Dear Sir or Madam,
Please find attached my comments on this consultation.

I am happy for my name to be published along with my comments, but not for my email address nor any
other personal details to be disclosed.

Please confirm receipt of my comments.

Yaurs faithfully

Pau! Jackson.



Consultation Document on Prisoners’ Voting Right

[ have no particular comments or concerns on the details of proposed prisoners’ voting
rights. However, I do believe that as a matter of far greater urgency, HKSARG should
revise its voting procedures to allow absentee voting for those voters who are not in
prison, nor on remand.

Hong Kong citizens and permanent residents with full voting rights may need to be
outside the territory or unable to attend the designated polling station for any number of
reasons, including: business (earning money that in most cases ultimately benefits Hong
Kong), bereavement (e.g. to attend a close family member’s funeral overseas), nature of
occupation (e.g. seamen, fishermen, pilots and aircrew etc), urgent medical treatment ctc.

Rather than compile a narrow list of such “qualifying” criteria, HKSARG ought to devise
appropriate mechanisms to ensure that its law abiding citizens and permanent residents
are not deprived of their voting right merely because they happen to be outside Hong
Kong (a rather small territory in which to be confined) on a particular date, or unable to
get to the designated polling station.

Almost all of the countries referred to in the Consultation already allow some form of
absentee voting for some or all of their citizens with general voting rights, whether by
voting in person at Embassies and Consulates overseas, postal voting, proxy voting, or
other means.

Considering that all affected parties would necessarily have valid Hong Kong identity
cards (or at least certificates, or suitably endorsed passports), the opportunity for absentee
voting fraud ought to be a lot lower than that in some other countries and territories (e.g.
United Kingdom), if the procedures are carefully designed, implemented and adhered to.

I would hope to see a Public Consultation on general absentee voting before any voting
right(s) are extended to prisoners, as I believe that general absentee voting would concern
and impact a far larger proportion of potential voters than prisoner voting.

Paul Jackson
23 March 2009,
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HEL Phone: (852) 2811-4488 EHHEE Emait: info@hkhrm.org.hk

Submission to the Constitutional and Mainland Affairs Bureau
in Response to the Consultation Document on Prisoners’ Voting Rights
23 March 2009

Introduction

L

Currently the Legislative Council Ordinance, Cap. 542 (“LCO”) governs the registration of
electors and conduct of elections for the Legislative Council (LegCo) of Hong Kong. Section
31 of the LCO provides for the disqualification of persons from being registered as electors.
Section 53 of the LCO also specifies the disqualification of electors from voting at an election.
In both of these provisions, prisoners serving a prison sentence are disqualified.! In other
words, they are not allowed to vote under the current legislation.

No legislation disqualifies unconvicted persons in remand to vote. However, their right to vote
is in practice denied because they are not allowed to leave the remand facilities to cast their
vote and there are no arrangements for them to cast their vote in the remand facilities.

On 8 December 2008, the Court handed down its Judgment on the judicial review (JR) on the
right of prisoners to vote.? As the Court set out in its judgment, “the right to vote is the second
substantive right set out in Chapter I1I of the Basic Law, entitled ‘Fundamental Rights and
Duties of the Residents’. It is, beyond argument, a ‘fundamental’ right of the permanent
residents of the SAR, as the caption of Chapter I clearly states.”® The Judge concluded that
“the general, automatic and indiscriminate restrictions on the right to vote and the right to
register as an elector cannot be justified under the proportionality test”.*

It should be noted that similar disqualification provisions can be found in the Chief Executive
Election Ordinance (Cap. 569), the District Councils Ordinance (Cap. 547) and the Village
Representative Election Ordinance (Cap. 576). The Court’s judgment on the disqualification
provisions under the LCO will have bearing on similar provisions of the above 3 Ordinances.’

Since the Administration considers that it is necessary to “formulate policy options on the
relaxation of the restrictions”, a consultation document on prisoners’ voting right has thus been
published after the Court’s judgment to conduct the public consultation on this issue.’ The
Hong Kong Human Rights Monitor welcomes the consultation and would like to express our

The full version of the LCO can be found at: http://www.legislation.gov.hk/blis_export.nsf/chome.htm
The full version of the judgment can be found at:
http://legalreﬂjudiciary.gov.hk/doc/judg/word/vetted/other/enfz008!HCAL000079_2008.doc

2.
3.
4,
5.
views on the issue as follows.
1
2
3 Para. 50, HCAL 79, 82-3/2008.
4 Para. 164, Ibid,
: Para. 4.02 of the Consultation Document.

Para. 1.15, Ibid.




Prisoners’ Right to Register as Electors

6.

Under the existing provisions of the LCO, all prisoners are disqualified from applying to be
registered as voters. The Court in its judgment considers that “the disqualification from
registration in section 31(1)(a)~(b) of the LCO is difficult to justify in the sense that it applies
regardiess of whether the prisoner is expected to be released from prison by the time of the
next election.””

The Administration in its consultation document expresses that there is possible limitation
under the existing arrangement that a person who has served the sentence may not be able to
vote if he has missed the voters’ registration deadline. The Monitor agrees with the Court and
considers that the disqualification from registration should be removed.

Policy Options on Prisoners’ Right to Vote

8.

10.

The consultation paper provides 3 options on prisoners’ right to vote. Option one is to remove
the existing disqualification provisions in section 53(5)(a)-(b) of the L.CO, which means that
unless specified in section 53(5)(c), no prisoners will be disqualified to vote. We believe that
the right to vote is a fundamental political right that should be enjoyed by all without
distinction, including prisoners. No distinction should be made according to the types of
crimes or the length of sentence. The Monitor thus supports this option.

Some people may worry that allowing persons who are convicted of election-related or bribery
offences would affect the integrity of the legislature. It should be noted that under section
53(5)(c) of the LCO, persons convicted of election-related or bribery offences are disqualified
from voting within three years after such conviction. The imprisonment already serves the
purpose of protecting the integrity of the legislature by penalizing convicted persons. The
Administration stated that since this provision is not covered by the JR cases this consultation
will not affect this provision. Such disqualification will remain.® The Monitor opines that
imprisonment already serves the purpose to penalize convicted persons, persons who are
convicted of election-related or bribery should be given the right to vote as well. Although this
provision is not covered by the JR cases, the Administration should consider repealing section
33(5)(c) of the LCO.

The Administration states in its consultation document that “there are also views that while
prisoners who have been convicted of minor offences may be allowed to vote, those who have
committed serious criminal offences have threatened the rule of law and should not be allowed
to take part in electing our legislators in order to protect the integrity of the legislature. The
disqualification of serious criminals from voting is considered by some as necessary”.” The
Monitor considers that the persons who have committed serious offences are already penalized
by probably a longer sentence. Their right to vote should not be deprived as a penalty.
Moreover, the Monitor doubts the functions of the disqualification of serious criminals from
voting are to “prevent crime” and “give an incentive to citizen-like conduct and enhance civic
responsibility and respect for the rule of law”.!® The Monitor doubts its correctness in
principle and effectiveness in its effect. We urge the Administration to conduct empirical
studies and to provide cogent evidence to justify its claim.
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Para. 132 of the Judgment.

Para. 2.10 of the consultation paper.
Para. 2.12, ibid.

Ibid.



1.

12.

13.

14.

15.

16.

Option two 1s to disqualify prisoners from voting if their sentences of imprisonment exceed a
certain length. The Administration explains that by distinguishing serious offences by the
length of sentence, this option seeks to balance between protecting the integrity of the
legislature while retaining the voting right for less serious offenders.!!

The Monitor opposes this option because there are no fair and objective criteria to determine
the threshold on the length of imprisonment sentences. As the Administration in a way admits,
“...as serious and minor offences cannot be simply defined by the length of the imprisonment
sentence, it may be arbitrary to determine the threshold of disqualification based on the length
of the imprisonment sentence”.'

Some may suggest determining the disqualification by referring to different types of crimes.
The Monitor considers that it is difficult to judge each of the crimes. Even for cases of the
same crime, there are so many different factors to be taken into consideration. Moreover, this
also would mean that new judgment should be made whenever there is new legislation. For
example if the legislation on national security is enacted in the future, the Court may need to
decide the necessity of this disqualification on treason, subversion and sedition, etc.

Option three proposes that while a person serving an imprisonment sentence of say, 10 years
or above is disqualified from voting, he will be allowed to vote in the last few years (for
instance the last five years) of his term of imprisonment. It is a variation to option two.!*

The Monitor opposes this option. First, similar to option two, the same concern about the
arbitrariness in determining the threshold of disqualification may also arise. There are no
reasonable and objective criteria to determine how long the outstanding term of imprisonment
the prisoner should be allowed to cast their vote. This option suggests the long-term prisoner
will resume their right to vote when they are serving the last few years of imprisonment.
However, it may encounter administrative difficulties as the exact term of sentences is a
variable which is subject to the determination of the corresponding Review Boards. For
instance, the Long-term Prison Sentences Review Board'® will conduct regular reviews on
completion of 5 years” imprisonment and every 2 years thereafter for adult prisoners and will
review the sentences of the young offenders annually till they reach the age of 21, and every 2
years thereafter. The Release under Supervision Board will process the applications from
cligible prisoners for early release'. The prisoners who are released earlier cannot enjoy the
resumption of the right to vote in their last few years of imprisonment.

Besides addressing the right of prisoners, the Monitor recommends the Administration
examine any need to amend the disqualifications provision under section 53(5)(e) of the
LCO.'® Under this provision, it is possible that retired military personnel with lifelong titles in
the army of Kuomintang or the Communist Party are not allowed to vote in spite of the fact
that they have gained the status of permanent resident in Hong Kong. If so, this
disqualification provision probably contravenes the right to vote constitutionally guaranteed
under Article 26 of the Basic Law. The Administrative should provide more information on
this 1ssue to see if it is necessary to amend the provision to address the said problem.

11
12
13
14

Para. 2.13 of the consultation paper.

Para. 2.15, ibid.

Para. 2.16, ibid.

The Long-term Prison Sentences Review Board was established pursuant to the Long-term Prison Sentences

Review Ordinance, Cap 524.
15

The Release under Supervision Board was established pursuant to the Prisoners (Release under Supervision)

grdinance, Cap. 325.

Section 53(5)(e) of the LCO provides that an elector is disqualified from voting at an elect if the elector is a

member of the armed forces of the Central People's Government or any other couniry or territory.
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Practical arrangements for prisoners to vote

17.

18.

19.

20.

21.

22,

In choosing the practical arrangements for prisoners and those unconvicted remands to
exercise their voting right, we should bear in mind the following principles:

Fairness of election

Secrecy of the ballot

Prisoners to participate in their local community

Prison security

Voting right as a fundamental right

Rehabilitation

1. Other forms of punishment :
. Whether disqualification is indispensable as a sentencing option.

The first problem is on the registration address of the prisoners. The Administration in its
consultation document proposes that for prisoners who maintain a sole or main home, the
address of their sole or main home will be the registration address of the prisoners. For
prisoners who do not maintain a sole or main home, they would be assigned to the
geographical constituency within which their last dwelling-place was located. It is a
convenient way for the Administration because the information on the prisoners including
prisoners’ sole or main home, or last dwelling-place before their imprisonment would be
available from the prison’s record, which could provide administrative certainty. Moreover, it
can help the prisoners participate in the issues in that community, which would be good for
them when they finish serving the sentence and return to their local community.

Also, such proposals could prevent the problem of vote planting, which can protect the
fairness of the elections. The option of registering a prisoner at the address of the next-of-kin
will make the registration complicated and may facilitate vote planting.

We agree that the proposal to use the address of the prison as a registered address is
problematic. As the consultation document states, “it may lead to an unduly high proportion of
prisoners in the registered electorate of certain constituencies”.

"Unduly high proportion" may not be a big problem in the LegCo geographical constituency
elections, because each constituency currently has at least 440,000 voters representing 1
million population. However, such problem is obvious in the District Council (DC) Elections.
Take the District Council constituency of Stanley and Shek O as an example. There are around
7,300 voters representing around 24,000 population in this constituency, while there are in
total 4 prisons in the district. As at 31 December 2008, there are in total 2,397 prisoners in
these 4 prisons.!” If they all become voters in this constituencies, one-fourth of the voters are
prisoners, which will become an unduly high proportion and thus easy for criminal elements to
take undue advantage of this exceptionally high prisoner composition.

However, the prisoners do not have much of a chance to communicate with the outside world,
so they probably do not know the environment and issues in the area they were living in
originally. Even the prisoners can get the election information by post or from the mass media,
they may still lack information in choosing their representatives. Since all the prisoners are
actually living in the constituencies in which their prisons are located, if we allow the
prisoners to use the prisons as their registered address, it may well help them participate more
meaningfully in the local community and choose a real representative with their vote. Since

Hong Kong Correctional Services: Population in Panel Institutions (as at 31 Dec 2008).
http://www.csd.gov.hk/english/ins/ins_stat/ins_stathtml
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23.

24.

25.

26.

27.

28.

both of the options have their own advantages and problems, the Monitor recommends the
Administration to conduct an in-depth study of overseas experience and review this after the
next LegCo and DC elections, and compare which options on the registration address would be
more beneficial to the prisoners and the society as a whole.

For the canvassing of votes, the Monitor agrees that prisoners could access election-related
materials both by post and the mass media. If the Administration decides to adopt the options
of using prisons as the registered address, the Administration should consider allowing
candidates to canvass in person inside prisons. This could help the prisoners to integrate to a
certain extent into the community and to choose their representatives through direct
communication with the candidates. The Administration should conduct an overseas study on
this as well.

In making the practical arrangements, it is extremely important to maintain the secrecy of
ballot. Otherwise manipulation of votes may take place which would definitely affect the
fairness of various elections. The Monitor is of the view that either polling stations or mobile
polling stations should be set up inside prisons to cover all registered prisoners and remands. It
would be the best way to strictly maintain the secrecy of the ballot as compared to postal
voting or voting by proxy.

Postal voting or voting by proxy may reduce the secrecy of the ballot. They make undue
influence, intimidation and vote buying more effective and therefore more likely to take place.
They will lead to the loss of confidence in the voting system. They should be considered only
if it has been proved to be very difficult to vote in person in prison facilities. As the
consultation document states, “they (postal voting or voting by proxy) are also more
susceptible to undue influence and fraud than ballots cast by electors in person inside a polling
station”. The Monitor strongly objects to any proposals on postal voting or voting by proxy.

The Administration should provide special arrangements for the storage of ballot boxes,
especially when prisoners’ sole or main home, or their last dwelling-places, is used as their
registration address. The ballot boxes currently used are very large. For LegCo elections it
may not be a big deal since there are only 5 geographical constituencies and less than 30
functional constituencies, about 30 ballot boxes are probably enough for each prison or and
remand facility. However, for DC elections it would not be easy. There are 405 constituencies
in last DC election in 2007. It would be difficult to put 405 existing ballot boxes in each
facility, not to mention the mobile stations. The Monitor proposes that special ballot boxes,
which are smaller could be used in these polling stations.

The consultation document also states that for security reasons, if prisoners are allowed to cast
their votes in person, the Administration would need to consider reasonable limitations. These
include: (1) to provide shorter polling hours; (2) to regulate the flow of prisoners in the polling
stations; and (3) to allow the candidates/agents to take turns or draw lots to enter the polling
stations if the number of candidates/agents exceeds the limit; (4) to report to the Electoral
Affairs Commission if there are any exceptions.

The Monitor agrees that special arrangements and limitations should be provided to facilitate
the prisoners to vote and to ensure the security of prisons. The Administration should discuss
with the Correctional Service Department to come up with different arrangements and polling
times for the prisoners in different prisons and remand facilities to vote. However, the Monitor
emphasizes that, the presence of candidates or their agents is important in ensuring the fairness

of the election. They should not be denied entry to the polling stations because of security
reasons.



29.

30.

31.

If the Administration decides not to use the address of prisons as the prisoners’ registration
address, and sets up polling stations in prisons or arranges mobile polling stations, it could be
that a single polling station will involve the voting more than hundreds of constituencies in DC
election. While the Administration allows candidates or their agents to enter polling the
stations to ensure the fairness of election, independent candidates or even various political
parties may not have enough manpower to visit polling stations set up inside the prisons.
However the arrangements inside these polling stations are important in maintaining a fair
election. Thus the Monitor suggests allowing human rights organizations or other NGOs and
international observers which are concerned about the fairness of the elections to enter the
polling stations and monitor the operation of elections. The Administration can request
interested parties to apply for such permission in advance.

It is also stated in the consultation document that “remanded unconvicted persons who are
validly registered electors present themselves at the relevant polling station can exercise their
right to vote on t polling day.”"® The Monitor agrees that remanded unconvicted persons
should be able to vote and thus agrees that special arrangements should be adopted to facilitate
them to cast their vote,

The Monitor agreesl that special counting arrangements including arrangements for transferring
the ballot papers to the relevant counting stations to be mixed with other ballot papers to
ensure the secrecy of votes, should be adopted.

Way Forward

32.

33.

34,

35.

In late February the Administration asked the Judiciary to suspend for nine months the effect
of the ruling on prisoner voting, to give the Administration time to amend the law and
implement other administrative arrangements. '’

The Monitor objects to the Administration for suspending the effect of the ruling. Since the
Administration actually agrees to formulate policies to aliow prisoners to vote, only technical
problems are yet to be confirmed. Before the next large-scale election of DC in 2011, there is
at least one by-election to be held in this month (Tai Wai District). Prisoners’ right to vote
should not be deprived in these coming by-elections and the Administration should take this
chance to test its practice for prisoners to cast their vote.

Reviews on the arrangements for prisoners and remanded unconvicted persons to exercise
their voting right should be conducted after every LegCo and DC elections so as to improve
the voting arrangements. Since the District Council by-election on 29 March 2009 will be the
first test of such arrangements, the Administration should invite independent organizations to
monitor the operation to allow prisoners to vote. Various government departments, including
the CMAB, EAC and Correctional Service Department should conduct and publish their own
detailed review report.

The Monitor notes that, patients who are not able to leave the hospital, homeless people who
do not have a registration address and employees who need to work on the polling day have no
means to cast their votes since no special arrangements are provided. Their right to vote is
deprived as well. To allow them to exercise their right, the Administration should also study
special arrangements for them to vote as soon as possible.

Para. 3.15, consultation document.
Court asked to suspend prisoner voting ruling, SCMP, 24 February 2009,
6 6



A

B 14: 200943 H31H 12:11

e A <pvr_consultation@cmab.gov.hk>
- BEPiE

B Fwd: BB AR S0 S iE

BRRLERMBEH LNBFEBRBUOTR, RS HCET RS B%, H A0SR REE o
EOll

~———-—- Forwarded message ~——-------
From:

Date: 2008/12/9

Subject: H B AZFLA BT H B
To: cmabeng@cmab.gov.hk

BB R o B R A B
FAHREFBABR O ERRE, FERMT:

HSLRATBIE R SR AR, A AR S, NIBEUE IO ANR R G AT ok, 8 DL S IR B M 5 R M T 5
TIA 24 Wb, B

1. N A CLRG A SRR 7E 4D WU R, In SR LA R BT 4E B B A0 Mo, & RIS 18 RS A
A FEI.
MR R RRNED, BB, ENA LSRRI ARE.

g. Eﬁ%’ﬁﬁ WEBRBBENGH KA, MR DOEREERFTEPRBENAL, B4 EE S EHHIR B
16, A,
HURMAREAER BB TE, 2BHTESARTTEOMHEPEERN A+, RRATFRHEE

3. MRBEBEHTRT TRBYLEMA, MB VNS PER—RERE ARBREIES A NG HIEE, 3
IR LA 28,

BRERQERNAFLE, FREOBEETOLNEN, HEXIRENHESHERENED. MR, TS
B MU BT,

UTWABERORE DML, BREANANFERR S REX KD

%gﬂ%ﬁﬁ%%@ké%&mﬁk BN T BEEE (IS MR, R A R R — RO R,
BERSE,

TEEWRBMEER. HNMBRAS A WA ERE, PRI & ok, T HRERENs

5. TEIA B, JRATT 6 € AR BE SIS0 B, ST B B (0 FH [ T A i

6. BATIZE /7 (R R RE ) W B E B, REEHRA— R ORE A AR R AR A
A B 7 AT B Fad e,

TIRB R AWM R R (AR IT AR 52 S R RS, TSR A E e B s
Bt 43 - (6 SR ).

7 RBADSTIRBENR AT, KELASEHER - BE HIREE R KRR, SR AR AT,

8. MESEIR B, DT SO M e, SOLED A8 B R ) BEATER IO 0, IRET B —h B, TR, 1
HEWNA TR B E s B3R s ks

0. J0 AT U B B Mk 28 SR LB (A A 0 S 0,

P RH R

B B3SRBS R S A o R S G T A 4 S (T R i B B MU A NN IE B
FIEEEE, (6L PR 5 e A 50 S04 it}

(Bl —f%J£7:30-22:30, INFUAE % 40 ] 147:30-15:30, di kT oF Lk b 2o, WEQLFR A RIS B S T 8 2T,
NEAE KA AT ). TR IR 1 3 255,00 52 7% i ko £ 22 ML, 48 A< BT B

TR AR S A IR 2 a2, BTRURILLF Al e



EART—RE CFOBML): o _

a. LR B RITECRE R, EHE TR LR, HARE, ARERFARREF, A — W RE S
i f

GEEHEH(ERTIEITRY). (8 DR A AR AR

C. FEIRMHE AR, £ FIOh BRI AR SR OB B RUR AR BY ST AT, BE S B4 R PR ERN, R
&S FIEACHESERA e E

o AT A B
Wik, BRI RR A SR K, AR R & S M L .

SLERE — RO R A IR AR
a. IR AT BREDR R, AR TR, HNET, AAREARRET, KRR RA GRS
SR (DhREALR BRI A ST R T4

b. R, EFH HOEENAC— MR BBE PO,

C. fEIEABRAERE (W H22:30), HEEPOAIRIILIZE MR, RETERESE

HRPETE RE S LR E, BLEF B R iR s R, IR A & S g s
FRA1R R LS LR At B — R, SRR DA TR R R B T B B, AT 7E IE SR B SR T R, DA
PR E R AT,

Rﬁ%{% ANEHBEEE, MIGF RO, DBRMEREER T ERRE (R MIAERE R, B E it
YT HERE,

REBHCE BB R LT A0 B S BT, ARG PR, MR T A B H AR, BRAREAR
EEMHWASEAELZACTRE. DR REAER, EREERAKNTER

SSREERIBEAT A BN, DU A R4 9 B A S0, % R T2 MR 1%, mTIE A (3% FUAR IE 302 R Bty o,
B IR URIR IR RANIR AR I E B 505 LR TR R iR T IR 1 IR B B S T AL A e

HIP LU SRR AR, 3 RNIR IS A BUR D, Mkth RITE AL R A, RN L3R 7 i i e 8 B S
A% AR — M SR A B B BT B TR, RSB A s R B TR R

M EBH—EE.
3 T LU B R AR i BB Y R

FAN BRI R R B S

1. A NGRAANE SN SR F AR, BSR4 SR L B R A ST A ATEREEE FI TR AER, S A
EAPIAER PRI RS R T R L e,

;ﬁ&ﬁ?ﬂﬂﬁﬁﬁ?ﬂﬁﬁmﬁad%m% TR, CLATRIGS A 1 % DT RS IREL, AT LARA 1 B B 2 e g

3. B BLHURIG B A SR E AR TR, UEETRILR IR S TR, B RARIR R
4 FEANNLRH B OB L b, B T g -1
S. TEEAT R YRR BY AT, BUBRR /R T R (I R BB L BB A AR AT IR0 4 B, TR

KA LA,
LR 28 SF 008 AP 0 B AT R LU SR S0 (Bl Y T RE A AR AR, S TR R PSR4 5 iR A e .

HH BB HE EANRE R, 0 LURTCE D BRSO 5, A1 R R 2 i

TR




2008412 H9H






