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Registrar HCA 2761/2003
IN THE HIGH COURT OF THE
HONG KONG SPECTAL ADMINISTRATIVE REGION
COURT OF FIRSTINSTANCE .o o o o it s s

ACTION NO.27610F 2003 * 5¢(2) Paper No. RS54

BETWEEN
FIRST STAR DEVELOPMENT LIMITED | . Plaintify
| N
THE HONG KONG HOUSING AUTHORITY | . 1st Defendant
| THESECRETARY FOR JUSTICE | 2nd Mendmt

(ON BEHALF OF THE GOVERNMENT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION)

AMBNDED STATEMENT OF CLAIM

1 At all material times, the Plaintiff is-a company incorporated. by shares in
. Hong Kong with limited” liability under the Companies Ordinance, Cap, 32,
Laws of Hong Kong, '

2. In around 1979, the Govemment of Hong Kong ("Government") established
the Private Sector Participation Scheme ("PSPS Scheme") for the purpose of
assisting Hong Kong residents who fulfilled certain financial criteria set down
by the Hong Kong Housing Authority ("Housing Authority") under- its

statutory duty, 1o purchase their own -homes at subsidized Jprices under the
Home Ownership Scheme ("HOS").
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The PSPS Scheme operated as follows:

(3.1) The Government invited tenders from proposed developers to lease &
particular lot of land for-a fixed term of years. Under the PSPS Scheme,
the successful tenderer ("Developer™ would confract to ‘build and
manage a residential estate conforming to certain preseribed conditions
and specifications laid down by the Government in the contratt.

(3.2) The Housing Authority, also ecting on behalf of the Govemnment,
‘would determine and nominate to whom the Developer could sell each
residential unit and at what price. The Developer would nevertheless
receive a fixed price as agreed in the contract,

(3.3) The Developer was prohibited from selling any of the residentis] units -
on the open market, and could only sell to purchasers nominated by the
Housing Authority.

(3.4) The Developer was permitted under the contract to build certain units.

M15-ang WL

~saaskes- However, the market reality was that the selline price and/qr
_@m of the commercial units 1K} C2 parkine spaces
controlled by the price and level of occup:

aking was obviously
ation of the residential units,

(3.5) ' Before the Developer could agree 1o assign or assign any of the
residential units:-

—

(8  Pro-Sale Consent had to be granted by the Director of Lands;
and o

(®)  The Housing Authority 'had to nominate a purchaser to
purchase & specified residential unjt from the Developer.



(3.6) The invariable: practices that had always been observed under the PSPS
Scheme ("PSPS Practice™) (and which became and were implied

terms of the Memorandum of Agreement as hereinafter- ‘pleaded) were
that:- '

(a)

(b).

(c)

d

All parties including the Government ‘and the Housing
Authority would cndcavour to facilitate and cooperate to -
complete the entire deve;lopment and sale' of all the units
without delay and as soo as reasonably possible;

No party would act dehberatcly In any way to thwart, obstruct,

frustrate or delay the process and progress of either the
development of the project or the sale of the units; and

The Director of Lands acting on behalf of the Government,
would grant Pre-Sale Consent withont delay and as soon as
reasonably possible, and the Housing Authority, would use its
utmost endeavours to nominate purchasers to purchase the
residential units without delny and as soon as reasonably
Possible. Further, the grant of Pre-Sale Consent and the
nomination of purchasers would be organised and completed
well before the cotnplatmn of construction, and before the

granting of the Occupation Permit or Certificate of
Compliance,

Pursuant to the PSPS Scheme, and on-the basis of, and relying upon, and/or
induced by the PSPS Practice pledded above, the Plaintiff submitted a Form of
Tender on 25th June 1999 ("Tender") to the Government of the Hong Kong
Special Administrative Region (also referred to as the 2nd Defendant herein).



Under the terms of the sajd Tender, the Plaintiff tendered by way of preminm
for the grant of the lot of land at Kowloon Inland Lot No. 11076, Hung Hom
Bay Reclamation Area, Kowloon ("Lot") at a preminm of HK$583 million;
for a torm of 50 years commencing from the date. of the Memorandum of
Agreement hereinafter referred {0, subject to the General and. Special
Conditions of Sale annexed thereto, '

.In or about September 1999, the Tender was accepted by the 2nd Dcfcnd;ant,.A
Memorandum -of Agreement dated 22nd October 1999 was thereupon
executed betwgm the Plaintiff of the Ionc part and the Chief Executive ( "Chief .
Executive") on behalf of the 2ad Defendant of the other part (*"Memorandum
of Agreement"), which the Plaintiff avers was subject to and so contained the
Implied Terms (as hereinafter pleaded), as a matter of law, or as a matter of
hecessary implicat_ion in order to give business efficacy to the contract, under
the Memorandum of A greement.- ‘ ' '

After the execution of the Memorandum of Agreement and pursuant thereto;
the Plaintiff became the Lesses of the Lot and duly proceeded to carry.ont the
developiment of the project thereat known as the Hunghom Peninsula

("Development") t the heginning of year 2000,

As both thé 20 Defendant and the Ist Defendant ("the Defendants™) have
been well aware at all material times, the Plaintiff was induced by, and relied.
upon the Defendants' conduct and representations- under the PSPS 'Practioc,
and upon the Ymplied Terms (45 hereinafier pleaded), as the bisis to tender for
the Lot and thereafter to enter into the Memorandum of Agreement with the
2nd Defendant, on which basis the Plaintift had based ifs tender price and jts
: _cﬂtica_l'ca_lculations for the related financial arrangements for the _De_vélopmcnt.
The Plaintiff repeats in particular that at all materis] times, and in accordznce
with the applicable contractual terms, the invariable practice as between the
patties in order to fulfill the applicable contractual terms under the PSPS
Practice and under the Implied Teyms (as hereinafter pleaded) was that the 1st
Defendant alss on behalf of the 2nd Defendant would nominate home-owners
to purchase the residential units well before the Development was completed, -
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10.

The Plaintiff will refer to the Memorandum of Agmcmcnt at the trial hereof
for its full terms, meaning and effect in conjunction with the Fmplied Terms
therein arising, inter alia, from the PSPS Practice under the PSPS Scheme.

- The Pleintiff avers in the premises. that there was to bé implied into the

Mcmofandum of Agreement, as a matter of law and as a matter of necessary -
implication 1o give business efficacy to the said contract, (altematively as a
collateral coitract between the Plaintiff and. the 2nd Defendant). that the 2nd

-Defendant would observe and perform its part of the obligations -as follows

("Implied Terms"):-

()

®

©

(@

To covperate with the Plaintiff to implement the said contracts and
without delay to take all such steps as are reasonably necessary so to

~ do including in particular to grant Pre-Sale Consent with reasonable

dispatch after the Plaintiff's application (which as pleaded hereinafter,
was made on 31st March 2000 buf not granted until 20th November
2002).

To observe and abide by the PSPS Practice under the PSPS Scheme
which had hitherto been -observed as between the Plaintiff and both
Defendants, and not to resile from the PSPS Practice after it had been
acted upon by the Plaintiff in entering into the contract under the
Merhorandum of Agreement herein, and/or the collateral contract, to
the knowledge of the 2nd Defendant and/or the 1st Defendant (as
subsequently happened in this case);

- To act reasonably and to exercise reasonable endeavours to procure

and to ensure that the 1st Defendant timeously located and nominated
suitabje purchasers of the residential units;

To cooperate with and assist the Plaintiff to sell the residential units to
suitable nominated purchasers, by having nominated promptly and

without delay suitable purchasers to buy the residential vnits developed
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by the Plaintiff on the-faith of the PSPS Practice, and thereby not {0
inhibit the optlmum reasonably achievable cash flow to the Plaintiff
atising from deposits received from and .payments made upon
completion of sale by suitable nominated purchasers;

{¢) Not to allow, cause, procure or influence the 2nd Defendant's
governmental departmients or agencies or the 1st Defendant to thwart, '
obstruct, frustrate or delay the process and progress of cither the
development-of the Development or the sale of the units, mcludmg in

paxﬂcular, to refrain from allomng, causing, procusing .or influencing
the Director of Land

Defendant to. delay or obstruct the gra.nt of
Pre-Sale Consent to the Plaintiff i I contravention of the PSPS Practice
and beyond the ordinary course of events;

(D  To refrain from, or from aliowing, such conduct as may be designed to,
or would effectively result in, the thwarting, obstructing, frustrating or
detaying of the process and progress of either the development of the
Development or the sale of the units, whether by acting through its
governmental dcparlments or agencies or the 1st Dcfendant or

otherwise liaising or colluding or actmg in concert wnth them to the
said effect;

(8  Topersuadc and procure the 1st Defendant: -

6)) to take such actions on its part as aré needed for the prbper' '
fulfillment of the said contractual terms pleaded abbve; and

(@) not to thwart, obstruct, frustrate or delay the sale of the
residential units and nomination of purchasers.

11, The Plaintiff avers that the 1st Defendant as a joint contractor {as pleaded
bereinbelow) or further and alternatively by reason of the collateral contract
(as pleaded hereinbelow) was and is subject therein to like implied obligations,

.



mutantis mutandis, as are set out in Paragraph 10 above:

(a)

(b)

(c)

(@)

()

Particulars

The Mcmorandum of Agrecmcﬁt (and jin particular the Special
Conditions therein) imposes duties.and obligations and confers rights
upon the ist Defendant, and certain applicable obligations of the 1st -
Defendant under the Memorandum of Agreement are to be specifically
discharged through the Director of Housin g;

Accordingly, by intervening in the implementation of the
Memorandum of Agreement and taking upon itself the discharge of the
corresponding obligations under the Memorandum of Agxecmcnt as
well as.by the receipt of the corresponding rights thereunder, in return
for the Plaintiff doing likewise, the 1st Defendant has thereby become
bound by the terms of the said contract under the Memorandum of

Agrecmcnt (including the obligations arising thereunder under the
Implied Terms);

Further or altcrnanvely, by reason of the matters aforesaid and the 1st
Defendant’s, said conduct, a collateral contract between the Plaintiff
and the 1st Defendant upon the relevant terms of the Memorandum of
Agreement (including the obligations arising thereunder the Implied

Terms) thereby came into existence;

Further, in entefing into the Memorandum of Agreement which
purpoxts 10 confer rights and impose obligations on, inter alia, both the
1st and 2nd Defendants, the 2nd Defendant acted for and on behalf of
itself and of the 1st Defendant, and each was bound by the said
contract under the Memorandum _of Agreement (including the
obligations arising therennder under the Implied Terms):;

Further or alternatively, the 1st Defendant was the agent of the 2nd
Defendant for all purposes material to the contract under the
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12.

13.

Memorandum of Agreement (including the obligations arising
therennder under the Implied Terms);

- () The 20d Defendant was and is under an obligation, implied as a matter

of necessary implication fo give business efficacy to the aforesaid
contracts, to persuade and procure and ensure that the 1st Defendant
performed and observed all the obligations to be performed by the: Ist
Defendant under the coutracts mcludmg those in Paragraph 10 above;

(8) Insofar as breaches of the contract under the Memorandum of
Agreement (including the obligations arising thereunder under the
Implied Terms) are alleged herein- against the 1st Defendant, the.
Plaintiff alleges that thereby for the reasons pleaded above the 2nd
Defendant was also in breach of the said implied obligations;

(h)  Unless the context must so exclude, all references in thig pleading to
things done by, or to be done by or represented or undertaken by the
1st Defendant, should be read as "by the Ist Defendant or by the 2nd
Defendant or both of them jointly”,

Further or altematively, in the circumstances as hercinbefore pleaded, it was
not in the contemplation of the parties, when t_hé Memorandum of Agreement
(including the implied obligations arising thereunder under the Implied Terms)
was agreed upon and accepted, that the 1st Defendant would dshbcratcly
refrain, or be permitted to rcfram from nominating home-owners to purchase
the residential units despite the subsequent. completion by the Plaintiff of the -
Development. By reason of the aforesaid, the Defendants are estopped or

- otherwise. precluded, equitably or otherwise, from attempting to force a

completely different bargain on the Plaintiff by their unilateral and
fundamental departure from the PSPS Practice, as hereinafter dcscnbed.

In or about the beginning of 2000 in reliance upon the aforesaid the Plaintiff
duly commenced construction work of the Development. During this material

period, the 1st Defendant continnously pressed the Plaintiff hard to complete.
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16..

18,

15.

_prepared to, procure the 1st Defendant to nominate, or ensure that it nominated

the Developiment on time, and the Plaintiff acted accordingly and thereby
changed its position to its detriment by incurring further expense,

On: 31st March 2000, the Flainfiff applied for Pre-Sale Consent in accordance
with the PSPS Practice.

 On 3rd September 2001, the 2nd Defendant, through its Chief Secretary for

Administration, announced a suspension of sales of HOS flats by the 1st
Defendant and the Hong Kong Housing Soc:cty (“the Moratorium"). This
Moratorwm was due to expire after 30th June 2002, At that time, according to
the Plaintiff's Statement of Time of the-Dcchopmcnt, the development of the
Development was riot scheduled for completion until August, 2002.

On 5th June 2002, the 2nd Defendant's Chief Secretary for Administration, on

- behalf of the 2nd Defendant, announced and confirmed in a Statement that the

Moratorium would cesse to apply with effect from 1st July 2002 and that, after
that datr:, the sale of HOS/PSPS flats would resume. It was announced in this
Statement that two phases of HOS flats would be put on sale, namely Phase
24A and Phase 24B. The first phrase of about 2,400 flats would be sold in

September 2002, while the second phase of about 2,500 flats would be sold in
April 2003, subject to the market condition, -

A site-specific list was attached to the said Statement by the Chief Secretary

for Administration. However none of ‘the 4,948 flats quota under the Phase
24A and Phase 24B sale programmes were allocated to the residential units in
the Development. Accordingly the 2nd Defendant did not, _and was not
suitable purchasers of the residential units, and the 1st Defendant thereafter
failed or refused to nominate, home-owners to purchase the residential units in
the Development on a date earlier than April 2003,

Further it was, in effect, the admission or the admitted objective of the 2nd
Defendant, and the effect of the aforesaid, that in breach of the terms of the
said contracts pleaded above:-



(a)

®)

(c)

(d)

_(e)

the 2nd Dcfcnds_mt did not cooperate with the Plaintiff 10 1mplemjent
the said contracts by grenting Pre-Sale Consent with reasonable
dispatch, but instead unreasonably delayed granting the same between
the date-of application on 31st March 2000 and of the grant of consent
on 20th November 2002,

the 2nd Defendant would not and did not observe and abide by the
PSPS Practice under the PSPS Scheme which had, ag pleaded above,
hitherto invariably been observed and became an implied ferm; and
that the 2nd Defendant resiled from the PSPS Practice and breached
the said implied term, notwithstanding that it had been acted upon by
the Plaintiff in respect of the Ccontract under the Memorandum of
Agreement and/or the coliateral conftract herein to the knowledge of the
2nd Defendant and the {st Defendant; ‘

the 2nd Defendant did not act reasonably, rior exercise reasonable
endeavours, to procure and to ensure that the ]st Defendant timeously

to locate and nominate sujtable purchasers of the residential units; -

the 2nd Defendant did not cooperate with or assist the Plaintiff to se]j

the residential units to sujtable purchasers, or to 2gsist or procure the

st Defendant_to nominate promptly and without delay suitabje

purchasers 1o buy the residential vnits in. the Development devcloped
by the Plaintiff on the faith of the PSPS Practice (and the aforesaid
Implied Terms); "

the 2nd Defendant did not refrain from allowing, causing, procuring or
influencing the 2ad Defendant's governmental departments or agencies,
or the 1st Defendant, to thwart, obstruct, frastrate or delay the process
and progress of either the development of the Development or the sale
of the units, including in particular, <the-from allowing, causing;.
procuring or influencing the Director of Lands and/or the Ist
Defendant to delay or obstruct the grant of Pre-Sale Consent to the .
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19.

20.

21.

Plaintiff in confravention of the PSPS Practice and beyond the ordinary

course of events;

(f) the 2nd Defendant did not refrain from, or from allowin@ such condﬁct
as may be designed to, or would effectively result in, the thwarting,
obstructing, frustrating or delaying of the process and progress of
either the dcvclopmcnt of the Development or the sale of the units,
whether by acting through its governmental departments or agcnéics_ or
the 1st Defendant, or otherwise linising or colluding or acting in

concert_ with them to the said effect;
(8)  the 2nd Defendant did not persuade or procure the 1st Defendant:

(i) to take such actions on its part (including, inter, alia, the
nomination of suitable purchasers) as afe-were needed for the
proper fulfillment of the contractual terms; and

(ii) to refrain from thwarting, obstructing, frustrating or delaying

the sale of residential units and thé nomination of purchasers.
On 6th Au gust 2002, the Occupation Permit for the Development was granted.

Despite the fact that Pre-Sale Consent was applied for -as early as on 31st
March 2000, contrary 10 the previous procedure and practice under the PSPS
Scheme, it was not until over 254 years later, on 20th Noveﬁ;bcr- 2002, that the
Director of Lands on behalf of the 2nd Defendant granted Pre-Sale Consent,
which was almost 4 months ﬁﬁer the units had been built.

On 21st November 2002, the Certificate of Compliance for the Development

was granted. The Development, comprising 2,470 residential units of a tatal
gross floor area of 144,299.926 square metres and commercial units of a total
gross floor area of 3,733.124 square metres and 528 units of car parking
spaces was completed. | ‘
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22,

23,

24,

25.

26.

November 2002, the 2nd Dcfcndant further changcd its housing policies. The
revised policies included suspension of “nyall further sale of PSPS flats.

M_no gomination of suitable purchasers for the purchase: of the

residential units in the Dcvelopment%been made (or

procured to be made) by the Defendants or either of them, and m& no
sale of any of the residential units or ofhier units in the Developmcnt-has-beea-.-

—or-gouid-be; hﬁd_QLQQuld_hme-_hmu_made by the Plaintiff.

By reason of the aforesaid, the 2nd Defendant, acting under the influence of or
in concert with the 1st Defendant, has caused the grant of Pre-Sale Consent by
the Director of Lands to be of no effect, and the sale of residential units in the
Development and the nomination of purchasers in respect thereof and the sale
of ether commercial units_and car parkine spaces in the Development, to be
thwarted, obstructed, frustrated or delayed. Alternatively, each of the
Defendants has caused the grant of Pre-Sale Consent by the Director of-Lands,
and the sale of residential units in the Development and the nomination of
purchasers in respect thereof and the sale of commercial units _and car parking
_spaces in the Development, to be thwarted, obstructed, frustrated or delayed.

Further, by reason of the aforesaid, the Defendants and each of them have
acted in wrongful breach of the contract under the Memorandum of
Agreement (including the obligations arising thereunder under the Iinplied
Terms) and/or in wrongful breach of the collateral contracts pleaded above.

- Further or altematively, each of the Defendants has entered upon a course of

conduct which constituted the tort of procuring a breach of contract as against
the Plaintiff, in that:-

(a)  Each of the Defendants possessed knowledge of .esthe thep existing
contract, namely, the contract under the Memorandum of Agreement

(including the obligations arising thereunder under the Implied Terms),
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)

and of the collateral contracts pleaded above; and

Each of the Defendants has interfered with the said then existing
contracts by speaking, writing, or publishing words which
communicated pressure or persuasion to others to breach the contracts,
or has done acts inconsistent with the contractual obligations

then:undcr thereby causing damagc to the Plaintiff,




*:'58—2 . In aletter dated 20th May 2003 from the Plaintiff 1o each of the Defendants,
the Plaintiff complained against the Defendants' wrongful conduct and the

grave loss and damage which the Defendants' said conduct bad causcd to the
Plaintiff,

2928, By a letter dated 12th June 2003 from the Secretary for Housing, Planning &
Lands' Office of the 2nd Defendant, the Defendants replied and insisted that
they would continue with such course of conduct without regard to the.

Plaintiff's compliaint,

30. __ Prior to 26th Febrgary 2004, in breach of the express @Mmmm:m_ﬂf_
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~36:3], By reason of the aforesaid, the Plaintiff has suffered loss and damage which
require to be assessed in manner as hereig pleaded, and for which the 1st and
2nd Defendants are liable,

<51:32, _ The Plaintiff claims interest on damages pursuant to sections 48 and 49 of the
High Court Ordinance,

AND THE PLAINTIFF CLAIMS.-

1. Damages to be assessed;

2. Such ancillary relief and appropriate declarations and orders as this Court may
deem just or expedient to make;

3. Interest;

4. Costs;

5. Further and/or other relief.
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Rosaline Wong
Counsel for the Plaintiff
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| HCA 2761/2003
IN THE HIGH COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE
CIVIL ACTION NO.2761 Of 2003

BETWEEN
FIRST STAR DEVELOPMENT LIMITED Plaintiff

| and
THE HONG KONG HOUSING AUTHORITY st Defendant
THE SECRETARY FOR JUSTICE 2nd Defends{

(ON BEHALF OF THE GOVERNMENT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION)

**********************************************k*

AMENDED STATEMENT OF CLATM

**********************#*************************

Re- d'amd e 1S day of September 2005
Re- filed the ‘Sﬂ day of September 2005

Cheung, Chan & Chung,
- Unit 5505, 55th Floor,
Hopewell Centre,
183 Queen’s Road East, Wanchai
HONG KONG.
Ref: PC/LC/37000/03
Tel: 2868-2082
Fax: 2845-3467
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