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t2) THE SECRETARY FOR HOUSING, PLANNING & LANDS

(3) THE HOUSING AUTHORITY
 (Attn:: Mr. Leung Chin Man, JP)

(4) . THE LANDS DEPARTMENT
(Attn.: Mr. Patrick Lau Lai Chiu, JP)

Dear Sirs,

Private Sector Participation Scheme - Hunghom Peninsula
Kowloon Inland Lot No.11076 (“the Lot”),

We act for First Star Development Limited (“our client”) and refer to the
Project déveloped by our client (“the Development”) pursuant to the Private

Sector Participation Scheme.
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We would wish to point out the followi@:

) 1. The Private Sector Parucxpauon Scheme (“PSPS Scheme”) was established by
the Government in around 1979 for thc purpose of assmtmg Hong Kong
residents who fulfillcd certain financial criteria set.down by the Hong Kong

- Housmg Authonty (“the Housing Authorlty") undcr its statutory duty, to
purchase their. own homes at S‘leSl.dlch prices, 'I'he PSPS Scheme basxcally
Operatedasfollows -

(1.1) | The Government invited tenders from proposed dcvelopers to lease a .

particular lot of land for a fixed term of years. Under. the PSPS

. Schemc, the successful tenderer (“the Developer”) would build and

* manage a residential estate to certain specifications laid down by the
‘Government. ' C

(1.2) The Hoilsiﬁg Authority‘ would determine to whom the Developer
could sell each rcszdentxa.l unit and at what price. The Developer
‘would nevertheless recexvc a fixed price agreed i in the contract.
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(1.3)

14

(1.5)

A=

- The Developer was prohibited from selling any of the residential units

on the open market, and could only sell to purchasers normnated by
the Housing Authonty

The Developer was permttecl to build certam units for commercial

purposes and ftee to sell the same on the open maxkcts However, the
market reality was that the marketablhty of the commemal units was
obvxou_sly linked to the sale of the residential units.

chfmfe the Developer could assign or agree to assign any of the

+ residential units:-

- (a) Pre-sale Consent had to hel.gmnted _b}’ the Director of Lands; and

(1.6)

(b) The Housmg Authonty had to nommam a purchaser to purchase
a specified residential unit from the Developer '

Previously, the invariable practice that had'always been observed

under the PSPS Scheme (“the PSPS Pracﬁce”) and which were
implied terms of the contract were that;-

.../4.
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(a) All parties including the Government and the Housing Authority

‘would endeavour to facilitate and complete  the entire

. development and sale of all the units. as soon as poss1ble and
without delay;

(b) No party would act deliberately in any way‘ to thwart, obstruct,‘
frustrate or delay the process and progress of either the
. development of the project or the sale of the units; and

(c) The Director of Lands v;slrduld grant Pre-Sale Consent, and the

Housing Authority would use its utmost. emdea-voﬁrs to nominate

- purchasers to pﬁrchase the re'sidential uﬁits, .as soon as possible

“. and without delay: lndeed, in the past the practlcc was that the

. grant- of Prc Sale Consent and nommauon of. pu:chasers would

“be done prior to the compl_etlon of construction and before the
granting of the Occupation Permit or Certificate of Compliance.

2. Pursuant to the PSPS Scheme, and on the basis of thc PSPS Practice, our
client submitted a Form of Tender on 25® June 1999 thch included its offer
to obtam a grant of the Lot at a premium of HK$583 million sub_]ect to the
General and Special Conditions of Sale annexed thereto ("the Tt_e_nder”).

wuslote
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s 3, _Following our client’s successful tender, it entered jnto a Memorendum of

Agreement dated 22™ Odbbu 1999. (“the‘ Memorandum of Agreement")

" with-the Govemment of rhe HKSAR and became the Lessee of the Lot. This

Memorandum of Agreement contains the implied terms referred to herein in
order to give it business efficacy

. ‘ In the c:rcumstances our chent tendered for the Lot and thereafter entered mto

the: Memorandum of Agreement on the basm of the PSPS Practice, and the -
unphed terms referred to. herem on which it had based 1ts tender pnce and

‘ -'_cnucal calculauons fortherelatedﬁnanc:almangemems for the Project

3 accordmgly. In particular, we would stress that at all ‘material times and in
. accordance with- the contractual terms, the mvanable practice in order to fulfill

o the contractual terms lmder the PSPS Pmcuce was that the Housmg Authority
L would have been nommatmg home-owners to purchase the residential units

__.- well befqre the-develqpm_ent was completed,

It was certamly never w1tb.m the oontemplatmn of the partles, when the Tender
" was successfully made and the Memorandnm of - Agreement thereupon sxgned

.. /6,
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" that the Housing Authority at the behest of the Government would contrary to
the contract act deliberately in axiy way to thwart, obstruct, frustrate or delay
the process or progress of either the' development of the Project or the sale of

. the units thereof. ﬁbr was it contemplated that the Hou;ing Authority would
deliberately refrain from nominating home-owners to purchase the residential

“units desﬁite the complcﬁqn of the bonstmc’:tim_l of the Project.

. Tt was under these circumstances, and on the basis of such PSPS Practice and
~ the contractual tem:ls referred to herein, that our chent duly commenced
: -consl:ructlon work in the’ hcgmmng of 2000. -

7. “On 31" March 2000 our chcnt applied for Pre-Salc Consent in accordance
' thh the PSPS Practice. - T &=

. Subs,eqﬁenltly on 3" Sgptc‘mbe_m 2001, however, the quemmant’s Chief
Secretary for Administration (“the Chief Secret&;y")' announced the
moratorium of suspcnsi_on of sales of Homc-()w:_lership Scheme (“HOS”) flats,
which included flats built or to be built/sold under PSPS Scheme, by the
Hoﬁsin_g Authority and Housing Society (“the Moratorium”) as fo]lov-vs:-
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“With the permission of the Chief Executive, I have asked the Chairman,
Housing Authority to implement the moratorium on all sales of HOS flats
* until end June 2002.” - ' v '

9. In the'said announcement, the Moratpﬂuni was due to be lifted on 1* July 2002,
after which the sale of HOS flats was said to be not exceedmg 9,000 units a
year up to 2005 06, and that “radical cuts” were ‘only to be mtroduced

) "thercafter’ Thus, the Government had announced as follows -

"We do not Wxsh to 1eavc a question 1 mark over what wﬁl happen after the
moratorium is lifted -on 1= July 2002 By froez.mg I-IOS sales, we will
1ncv1tab1y build up a surplus levcl of flats Wthh could be seen as a threat to
the chances of market Tecovery. To prevent any chance of this, I have
'agreed with the Chairian, Housmg Authonty that sales of HOS flats after
the moratorium will not exceed 9000 units a ycar up to 2005-06, subject

) always to the avmdancc of any dlrect oompermon with the private propcrty
market Thu‘cafter of course, we expect more radical cuts asa result of our

;-long-tcrmrewew SR AP Sy
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10.On 5% June 2002, the Chief Secretary announced and confirméd in another
statement that the Moratorium would cease to apply with effect from 1* July
2002 and that, after that date, the sale of HOS/PSPS flats Ys_rduld resume. It was
- announced that two phases of HOS flats would be put on sale. The first phase
of about 2,400 flats would be sold in September 2002, while the second phase
of about 2,500 flats would be sold in April 2003, making a total of only 4,900
flats. This: thqufore-feﬂreseﬂted a seribus backtracking from the previous limit
- of not exceeding “9000 units a year' up to .200_5:06”, and resulted in a shortfall

- of 4,100 units. In this statément, it was announced as follows:-- « -

“I confirm that the moratorium will cease to apply wﬂh effect from 1 July

2002&ndthat,afterthatdate thesalcofHOSﬂatsmllresumcma .

caut:ous and cons1dered manner.”

“I have decldcd that, for the first twelve months after the moratonum, two
* phases of HOS flats will be put on sale. The first phase of about 2400 flats
‘will be sold in September this year, while the second phase of about 2500
flats will be sold in April next year, subject to the market aonqun.- I
believe this will provide a degree of certainty to the market. . A site-
specific list is attached.” ‘
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11.In the site-specific list attached to the said statement by the Chief Secretary,
 there were in-fact 4,948 flats being covered, However, none of the 4,948 flats
" quota under the Phase 24A and Phase 24B sale programmes would be allocated
to flats 1n our client’s project. . Tins means that the hacku'acklng from the
o pre\nously announced limit of "9000 nmts a year up to 2005-06” which
"L resulted ina shortt'all of 4,100 umts ‘had prejudlced -our chent m a most direct |
y way ’I’hls also meant, that the Housing Authonty was not prcpa:ad to nominate
any homc-owners at all. to pmchasg the .flats in. thq Devclopmcnt. The
.umlateral n;eﬂzod of selecuon adoptod in the sxto-spec;ﬁc list, however, was )
doge enurely thhout regard to our chcnt’s lawful nghts and was clearly most
unfaxr to it, ..

- 12. On the other hand, during the mate.nal panod the Government (actmg t.hrough
the Housmg Authority) had been pushmg our client hard to completc the
Development on txme '

13. On 6" August 2002, the Oooophﬁon Permit was granted. -

../10.
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14. Despite the fact that Pre-Sale Consent was applied for .as early as on 31"
March 2000, however, it was not until ovér 2 % years later, on 20® November
2002, that the Director of Lands granted the Pre-Sale Consem, which was some
4 months after the flats had been built.

- 15,0n 21“_Nove.mber-2002,_ the Certificate of Compliance was granted.

16.0n 28" November, 2002, however, the Government through the Housing
Authority backtracked again and announced in a statement inter alia as

folloWs:—

-~ fIn agreemg to halt t.he productwn and sale of the Home 0wnersh1p
" Scheme - (HOS) and ‘Private . Sector Participation Scheme (PSPS) flats
-mdeﬁmtely,

“Followiﬁg the decision to cease the product{on. and sale of HOS, the
Housing Depar_tmeht will establish a task force to work out an appropriate
 strategy for the disposal of the completed and other committed flats — of

_ around 20,000 units — through market-friendly means.”

o B L
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17.In December 2002, the Goiretnment through the Housing Authority
- backtracked even further and, in another statement, announced inter alia. as

follows -

the Gove:mnent has decided to cease the producuon and sale of Home
Ownershlp Scheme flats indefinitely from 2003 onwards, except for the
- unsold and returned flats whzch would be sold to Green Form apphcants N

18 In March 2003, the I-Iousmg Authonty, at the behest of the Govennnent, has
taken the ultimate phmge and terminated the PSPS Scheme altogeﬂaer Thus, in’
another statemegt, it was announced inte.r alia as follows:- e '

“Or 13 NOVem'oer 2002, the ‘Secretary for Housing Planning and Lands
(SHPL) dehvered a Statement ‘on Housing Policy" setung out a senes of
measure mcludmg the measures to cease the pzoducnon and sale of HOS_ '
: ﬂats mdeﬁmtely from 2003 onwards . and to tenmnate the PSPS.”

19: Acoordmgly, the Govemment s temunatlon of the PSPS Scheme as well as
- your total failure to abide by the PSPS Practice and the express and nnphed '

w12,



= R R 48 E G OAT
CHEUNG, CHAN & CHUNG

Solicitors & Notaries
Agents for Trade Marks and Patents

'-1'2-
contractnal terms, is a b;each ‘of contract and tantamount to forcing a
completely different bargain upon our client. The Governinent and the Housing

Authdrity‘s conduct has caused extensive financial loss to our client.

20, Further, it is our client’s case that in the circumstances, the Government was

~ and has been subject to' tlic following contractual oblig‘ations, iﬁlpﬁed as a

" matter of law and as a matter of necessary implication to give busmess eﬁicacy
~to the Memorandum of Agrecmcnt - '

(20.1) to observe and abide by the PSPS Pracuce and not to . resile
therefrom after it had been acted upon ‘by our ‘client to the

‘ knowledge of the Govemment and the Housmg Authonty (as had

_happened in this case);

(20.2)  to act reasonably and exercise reasonable endeavours to procure the

Housing Authority timeously - to ‘locate _hnd nominate sui;ablé-

purchasers of the units;

(20.3)  to cooperate with and assist our client to sell the units to si;itable

purchasers, and to nominate promptly and without de,lay:suitable'

' il B
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(20.4)

(20.6).

_ .purchasexs to buy the units developed by our client on the faith of
‘ the PSPS Pract:cc, ‘

to refrain from causmg or procurmg or mﬂuencmg its govemmental _
deparunents or agencles to thwart, obstruct; frustrate or delay the

' .process and progress of exther the development of the Pxo;ect or the:
- sale of the umts, mcludmg in partlcular{ to refrain from causmg or
- procunng or: mﬂuencmg the D;rector of Lands todelay or obstmct
the grant of Pre-Sale Consent to our- chent in contravention .of the _
' PSPS Practlce and beyond the ordmary course of events, ‘

to refraxn frqm such conduct as may be des:gnated to, or Would'

effectwely result m, the - thwamng obstructmg, frustraung or

_delaymg of the- process and progress of elther the development of the
Project ‘or the sale of .the umts whcﬂler by actmg through its

govemmen.tal depertments or agencxes, or othermse by hmsmg or

R colludmg or acung ini concert, Wlth them, o

to procure the Hous'ing Authotity:-

@ to take such actions on their part as were needed for the
proper fulfiliment of the contractual terms; and

14,
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(i) ot to thwart, obstruct fmstrabe or delay the sale of units and

the nonunauon of purchasers

21.As regards the Housing' Authority, the Memorandum of Agreement (and in

particular the ‘Special Conditions) imposes duties and obligations and confers
rights upon the parties and certain obligations of the Government under the
Meinorandum of Agreement are to. be dmcharged thmugh the Director' of
Housmg By mtervenmg in the n‘nplementauon of the Memorandum of
Agreement and taking upon themselves the dxseharge of the obhgauons, !
well as by the receipt of the rights, in return for our client doing likewise, the
Housing Authority has thereby become contractually bound by the terms of the
Memorendurn ~of Agreement ’(including- all -"implied obliga'ti_oris' arising
. thereunder) Further and altemauvely, a collateml contract -between the
Housmg Authonty and our client upon the terms of the Memorandum of
. Agreement (mcludmg all implied obhgauons arising thereunder) had come mto
existence. Further, in entering into the Memorandum of Agreement which
contained Conditions of Sale that purported to confer rights and impose
obligations on, inter alias, both the Govemment and the Housmg Authority, the
- Government acted for and on behalf of itself and the Housmg Authority, and

sl 13
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_eacl_a ‘was bound by the MWOréndum of Agreement (including all implie_d

-pbligatiqxis arising thereunder).

22,1t is also. our client’s. claun that the actwn described above by the Government
and by the Housmg Authonty constltute the Tort of Procuring the Breach of

' - the Contmct we desc;and above both with the Govemment and the Housing

: ._Authonty As you will be aware; the mg]'edlenls of that toruous offence are;-
- @) - _knqwl_e_dgg-_of 'an exxstmg mnfrac_t (wfﬁch bOmPaI‘tIos had);

R (n)mmrfezencc w1th it by “speak:ng wnt.mg. or- pubhsb.mg words which
oommumcatc pressurc or persuasmn” to others to brcak the contract or to
-do_acts’ mconsxstent with the conlractuai obhgat;ons It:is clear that the
Housmg Authonty and the Govemment are in breach of tlus Iegal duty.

23 In our chent’s lcttcr to the Housmg Authonty dated 10'11 June 2002 our client
. has already mentioned that its prehmmary esumate of the losscs and damages
that it would suffer. would amount. to. at least HK$ 167 zmlhon per year. This
mcludes the followmg -

ks - Hir .../16.
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Rates will be payable after the issuance of the Occupation Permit;

Our client will have to be responsible for the payment of

- Government rents, which would have been payable by the home-

: .-owners if the flats had been_-éold in accordance with the PSPS

Practice;

(23.3)

(23.4)

'(23.5)

(23.6)

(23.7)

There would be the loss of management fees which would have been
payable by the home-owners if the ﬂats bad been sold in accordance
wﬁh the PSPS Practice; .

- Huge expenses. will need to be mcuned for the regular maintenance
of unocculned idle flats;

Further hﬁgc expenses will need to be incurred for plitting .the :
“unoccupied idle flats into a saleable condxtton after a Iong pe.nod of

non—occupatmn

The buildings will have aged in the meantime;

" The withholding of sale of the flats in the Development will make it

practically impossible for our client to sell or lease out the shops and

sl dids
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-car parhng spaces m the Development, and thereby resulting in huge
loss of sale pmceeds and réntal i m_come f_qr 1t, :

(23.8) - Our client will have to incur extra ﬁnanclal charges and addmonal
mterests due tothe unexpected delay in the recovery offthe cap1taI
: expendmtre mvested byiti mto the Develepmcnt

24. We would also point out that our client has been exercising its best endeavours

in the past 11 months to try to resolve the matte;' emicably but in vain, Since no

| constructive Tesponse has been ma,de, legal:advices have therefore been sought

from 2 very. expenenced Senior. Counsel, both of whom conﬁrmed the validity .

of our chent $ mtended claims agamst the Govemment Wh;lst this letter is

intended to serve as our. client’s ﬁnal attempt to open dlscussxons leading to an

- amicable settlement, Senior Counsel and Counsel are. at present ‘working on

(drafting a: Statement :of Claun In thg cxrcumstances we have mstrucuons,

depending upon your response to this letter, to commence proceedmgs against
you if necessary

. Yours faithfully,

Cheuné. Chan & Chung



