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BETWEEN

— 1. Uﬁle's_s'othe_iwise stated: -

HE R B Q) LT T224
SC(2) Paper No. T224

HCA 2761 /2003

IN THE HIGH COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE ‘

ACTION NG. 2761 OF 2003

FIRST STAR DEVELOPMENT LMTED Plaintiff
and | |

THE HONG KONG HOUSING AUTHORITY "+ 1% Defendant

THE SECRETARY FOR JUSTICE 2™ Defendant

(ON BEHALF OF THE GOVERNMENT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION)

DEFENCE OF THE 1" DEFENDANT

(1)  references herein to paragraph numbers are to the paragraph numbers

used in the Statement of Claim.

(1) the abbreviations adopted herein have the same meaning as those used

i the Statement of Claim.
2. (D  Paragraph 1 is admitted.

()  Further, at all material times, the Plamtff was a subsidiary of New

-
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World Development Company Limited (“New World™).

The 1% Deféndant (“the Aﬁfhoritj”) is an independent statutory body which
was established in 1973 under . the Housing Ordinance (Cap. 283) (“the
Ordinance”) for the puxpése of implementing and developing a public
housing policy within the general housmg framework for Hong Kong

established from time to time by the 2° Defendant.

(i)  Section 6 of the Ordinance provides: -

“The Authority shall be a body corporate with perpetual succession ]

and a common seal and, for the purposes of this Ordinance, with a
capacity to acquire and hold land and to sue and be sued in the

corporate name of the Authority.”

(1) It is thus avérred that the 1% and 2™ Defendants are and were at “ all

2

times separate and distinct legal entities.

The object and purpose of the Aﬁthority are specified in section 4(1) of the

Ordinance which provides that: -

- “The Authority shall exercise its powers and discharge ifs duties under this

Ordinance so as to Secure the provision of housing and such amenities
ancillary thereto as the Authority thinks fit for such kinds ‘or classes of
persons as the Authority may, Subjeér to the approval of the Chief Executive,

determine.”
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The powers of the Authority are specified in section 4(2) of the Ordinanpe
and such powers were given to the Authority to enable it to implement and
develop a public housing policy within the -general housing framework for

Hong Kong established from time to time by the 2™ Defendant.
As to Paragraph 2: -

(D Itis admitted that in 1977 the Government of Hong Kong introduced a
housing policy Which took effect in a scheme known as the Private
Sector Participatidn Scheme (“the PSPS- Scheme™) the purpose of
which was to supplement the amount of public housing available for
sale to eligible Hong Kong citizens then provided under the existing
Home Ownership Scheme (“HOS™) in order to meet unsatisfied

demand for such housing.

(i) (2 Itis further averred that at all material times the purpose of the
PSPS Scheme was to create an additional soﬁr_cé of affordable
subsidized public housing to enable lower to middle class
citizens of Hong Kong to puréhase their own residential umits
who could otherwise not afford to ‘purchase flats of similar size

and quality on the private residential market.

(b) At all material times, it was not the policy of the 2% Defendant
nor within the contemplation of the Authority that the number
of residential units to be sold wunder the PSPS Scheme would
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deviate substantially from the level of demand for such housmg.

(1) Save as expressly admitted above, Paragraph 2 1s denied. .

As to Paragraph 3: -

(i)  Paragraph 3.1 is admitted.

@ @

©

\ | Paragraph 3.2 is denied.

The express provisions of the applicable Special Conditions of
the Lease of the lot entered into between the Developer and the
2%  Defendant would . govern the process of purchaser

nomination.

Further, it is averred that a central feature of the PSPS Scheme
was that where no nomination or re-nomination of purchasers,

~as the case may be, has been made, the Developer would

nevertheless be guaranteed that such flats would be purchased '

from the Developer after the expiry of a period of time and at a
price bofh of which would be specified in fhe Special
Conditions of the Lease. -- When the PSPS Scheme was first
introduced, the Special Conditions of the Lease provided that
such flats would be purchased by the 2* Defendant and
following the re-organisation of the Authority m April 1988, for

tenders issued om or after November 1988, the Special
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Conditions provided that such flats would be purchaséd by the
Authority.

(d) This feature of the PSPS Scheme was introduced and
implemented so as to ensure that the Devélopei received a fixed
i;ncome and to remove anmy doubt as to the return of the
Developer on its investment in the development, and was

expressly provided for in all PSPS Scheme Special Conditions.
(i) (a) Paragraph 3.3 is denied.

(b) It is specifically demied that undér the PSPS Scheme the
| Developer- could only sell residential wunits fo purchésers
- nominated by the Authority and the Authority here repeéts '
Paragraph &(i1) above.

(iv) Save that it is admitted that Ithe Developer would be permitted under
the contract to build certain pon-residential units including car
paIkiﬁg spaces and, subject to the terms of the Special Conditions of
‘the Lease, to sell such units on the open market, Parégraph 3.4 1s not
admutted.

(v)  Save that it is admitted that before the Developer could agree to assign
or assign any of the residential umits Pre-Sale Comsent had to be
granted by the Director of Lands, Paragraph 3.5 1s denied and the
Authority here repeét_s Paragraph 8(11) above. |
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9.

(vi) (a) Paragraph 3.6 is denied.

(d) It is averred that the practices in relation to each development
_sold under the PSPS Scheme inevitably varied dependmg upon

the circumstances relating to the particular development in

* question. In particular, in relation to Paragraph 3.6(c), the
timing of the grant of Pre-Sale Consent was dependent upon a -

number of factors, which are pleaded below.
Further, it is averred by the Authority that:-

® _ In accordance with the general housing policy of the 2 Defendant,
the HOS and PSPS Scheme were created, and continued to operate at
all material times, to provide subsidized public housing to enable
lower to middle class citizens of Hong Kong to purchase their own
residential umits who could mot -otherwise afford to purchase such

housing in the private residential market. -

(i)  The need to provide such subsidized public housing, and the extent of
its provision, was directly affected by' the level of demand for
residential umts, which in turn was affe'c?ed by the economic
conditions prevailing at amy particular time in Hong Kong (“the
Market Conditions”). |

(i) At all material times, if the need to.provide such subsidized housing
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(v)

)

was reduced or no longer in existence, fhere was a real prospect or
likelihood fhat the number of flats sold under HOS and PSPS
Schemes would be reduced or that the HOS and PSPS schemes would
be temporarily or indefimitely discontinued as a result of a change

the general housing policy of the 2 Defendaﬁt.

The Plaintiff knew or ought to have known of the existence of the
matters referred to in sub-paragraphs (i) - (ili) hereinabove, inter alia,
because of New World’s involvement as a developer of previous PSPS

projects.

Thus, it is averred that, upon signing the Memorandum of Agreemert,
the Plaintff voluntarily assumed and/or accepted the risk of the real
prospect or likelihood that the number of purchasers nominated t0-
purchase the flats sold under the PSPS Scheme would be reduced or
discontinued as a result of a change in the Market Conditions-and

change in the genéral housing policy of the 2™ Defendant.

10.  Asto Paragraph 4: -

@

(1)

Tt is admitted that the Plaintiff submitted a Form of Tender dated 254
June 1999 to the 2°¢ Defendant.

It is averred that this Form of Tender was submitted in response to the

Tender Notice issued by the 2™ Defendant to which was anriexed the
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applicable General and -Special Conditions of Sale (“GC” and “SC”

respectively) 1n relation to the Lot.
(1) Save as expressly admitted above, Paragraph 4 is demed.
11 'Parag%aph 5 -is admitted.
12.  Asto Paragraph 6: -

(@) It 1s admutted that the Tender was accepted by the 2™ Defendant in or
about Sept ember 1999.

(i) (a) It is further admitted that a Memorandum of Agreement dated
22" QOctober 1999 was executed between the Plaintiff and the
Chief Executive acting for and on behalf of the 2* Defendant.

(b) The Authority was ot a party to the said Memorandum of

Agreement whether as joint contractor or otherwise.
(i) Save as expressly admitted above, Paragraph 6 is denied.
13. Asto Paragraph 7: -

(1) It is admuitted that the Plamfiff became the Lessee of the Lot after the

sald Memorandum of Agreement was executed.
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14.

15,

16.

17.

(1) It is admitied that after the Memorandum of Agreement was executed
the Plaintiff commenced development of the project located on the Lot

known as the Hunghom Peninsula.
(iii) Save as expressly admitted above, Paragraph 7 is dénied. ‘
Paragraph 8 is denied and the Authority here repeats Paragraph 9 above.

Save that it is denied that there were amy “implied terms”, the Authority
makes no further admission to Paragraph 9 as the same 1s not a proper plea
and 1s so lacking in particularity as to render it meaningless and Hable to be

struck out.
(1)  Paragraph 10 is denied.

(i) Itis averred that none of the terms pleaded in sub-paragraphs 10 (a)°
to (g) were or could be implied into the Memorandum of Agreement
‘whether as a matter of law, as a matter of necessary implication to

give business efficacy to the said contract, or otherwise.
(1) (a) Paragraphs 11 (2) - (d) and 11 (f) - (h) are denied.

(b)  Itis specifically denied that the Authority was a joint contractor
to the Memorandum of Agreement or that any collateral
contract had been entered mto between the Plaintiff and the

Authority.
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18.

15.

(c) Save that 1t is admitted that the Authority, in exercising its
powers of nomination of purchasers under Section 4 (ja) of the
Ordinance, did so as agent for and on behalf of the 2™

Defendant, Paragraph 11(e) is denied.

(i) In the altermative, if, which is denied, the terms pleaded in Paragraph

10, or amy of them, were implied into the Memorandum of

Agreement, it is averred that the Authority was not a party to the
Memorandum of Ag:feement,' whether as joint comtractor or
otherwise, and accordingly was not contractually bound by any such

implied obligation(s).

(1)  Paragraph 12 is denied.

() In the alternative, if, which is denied, the Authority was a joint
contractor and/or that'there was a collateral conmtract between the

Plaintiff and the Authority, then it is averred that the Authority has

acted in accordance with the GC and SC of the Lease.
As to Paragraph 13: -

() It is admitted that the Plaintiff commenced construction work of the

Development in or about the beginming of 2000.

(ify Save as aforesaid Paragraph 13 is denied, and the Authority reserves
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the right to plead further to the second sentence of Paragraph 13 once

the same has been properly particulaﬁzed.
70. Asto Paragraph 14: -

(@) It is admitted ﬂmt on the 315‘ March 2000, the Plamntiff éppljed to the
Director of Lands for Pre-Sale Consent pursuant to SC 27 of the
Leasé and enclosed a draft Deed of Mutual Covenant (“DMC7), draft
Management Agreement (*“MA”), and a draft Agreemeﬁt for Sale and

Purchase relating to the residential units (“ASP”) for approval.

@ The decision as to whether Pre-Sale Consent was granted or refused
to a particulaf developer is one that 1s made by the Director of Lands
on -b_ehalf of the 2 Defendant and is not a decision within the power
of the Authority to make: | |

(i) (a) In and about the proper exercise and discharge of its powers
and duties under Section 4 of the Ordinance, the Authority has,
at all times, endeavored to act in and protect the interests of the

future owners of units in the PSPS development in question.

(bj In so doing it was the practice of the Authority under the PSPS

) Scheme to provide comments to the 2™ Defendant on the
application for Pre-Sale Consent, and in particular the apprdval

of the draft DMC, where requested by the 2* Defendant and if

necessary to do so in the circumstances.
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21.

(iv) Save as expressly admitted above, Paiagraph 14 is denied.
@  SC27(b)@) of the Lease provides that: -

“(b) The Purchaser may agree 10 assign or assign a unit or umits but

only:

(i) subject to Special Condition NO_. 6(e) hereof with the prior éonsem‘ ‘

in writing of the Director and upoﬁ such conditions (including the

payment of such fee) as he may impose or require”.

() (a) In the premises, it is averred that the obtaining of Pre-Sale
Conserit from the Director of Lands was a condition precedent
to the Plaintiff’s right or entitlement to agree 10 assign Or assign

a Tt or umits in the Development.

(b) Tt is further averred that at all times the burden was upon the

Plaintiff to satisfy the requirements of the Director of Lands in.

order to obtain Pre-Sale Cohsent.

(i) (a) Further, under the. PSPS Scheme, a draft Deed of Mutual
Covenant (“DMC?) is submitted for the approvél of the Legal
Advisory and Conveyancing Office (“LACO”) acting for and
on behalf of the 2™ Defendant.

MLL/BKHA First Star/Pleadings/P004 Defence 02.12.03 17

Ml



22.

(b) It is mecessary for ‘the draft DMC to be approved by LACO

before the Director of Lands can grant Pre-Sale Consent.

Tt is averred that the burden lies upon the Developer to safisfy

—~
O
~

LACO that the draft DMC satisfies any applicable guidelines
and/or memorandum established by LACO to govern the
contents of DMCs.

@ A DMC of a PSPS Development will provide, inter alia:-

(a) for the rights and obligations of owrers of umits in the

Development inter se;
(b)  make provision for the management of the Development;

. (C) -delineate the-—seope of —and allocate . common . expenditure

between owners of units 1o the Devdopment.
(i) Inthose circumstances, it is averred that:-
(a) thereis no ﬁxf_:d time _for.approval;
(b) the approval time for a draft bMC by _LACO _wﬂl necessarily

vary for each development depénding upon the circumstances of

each case;
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if the interests of firture owners of units in the development are
not adequately protected by the provisions of the draft DMC,
the approval process will inevitably be prolonged in order to

ensure that the DMC is modified accordingly.

23.  Asto Paragraph 15: -

@

(M

@

It is admitted that on 3™ September 2001, the 2™ Defendant,
thIoﬁgh its- C_hief Secretary for Administration (“the Chief
Secretary”), announced a temporary moratorium (“the 1%

Moratorium”) on the sale of all HOS flats and all flats

" subsidized by the Housing Society umtil 30% June 2002 and that
~after the 1% Moratorium was lified the sales of HOS flats would

not exceed 9,000 units up to 2005-2006 in any event.

(b) Save as aforesaid, Paragiaph 15 iS not admitred. —

As part of the said announcement, the Chief Secretary made the

following statement:-

“At the same time we are continuing to face a high level of

completions of flats in the private sector and by the Housing Authority

— about 90,000 flats in total during the two years 2001-2002 to 2002-

2003. This over-supply simply reflects the much more bullish

predictions of both the public and private sectors in the early and mid

1990s, which in turn led to large scale construction programmes”.
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(i) Thus, it is averred that the 1% Moratoriﬁm was prompfﬁd by the 2%
Defendant’s peré_eived peed to respond to the Market Conditions
which had arisen in relation to the private sector residential market
and the need to take a balanced view of markét developments and
changing patterns of housing demand, and the Authority here repeats

" Paragraph 9 above.
24.  As to Paragraph 16: -

@) = It is admitted that on 5% Jupe 2002, the 2 Defendant, through the
Chief Secretary, anmounced that the 1% Mo—ratorium would cease to
apply with effect from 1% July 2002, and that, after that date, the sale

. of HOS flats would resume in a “caufious and considered manner.”

(11) Tt is further admitted that Chief Secretary also announced- -thattwo -
Phases of HOS flats would be put on sale, and that the first phase of
about 2,400 flats would be sold in September 2002, while the second
phase of about 2,500 flats would be sold in April 2003, subject to

market conditions.
(ii) Save as expressly admitted above, Paragraph 16 is denied.

(iv) It is averred that the release of further HOS units in the future was
subject to future market conditions and the Chief Secretary made the

following statement on 5% Jume 2002 as part of the said
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announcement: -

“It is too early to say what levels of sale and which sites will be sold
by the Housing Authority in the remaining period up to 2005-2006. It
is a difficult if not impossible task to forecast market developments in
detail so far in advance, cmd the 'Housi;zg Authority and the
Government must both retain a degree of flexibility within the overall
cetling of 9,000 HOS sales a year”.

. 25.  Asto Paragraph 17: -
(i) It is admitted that a site-specific list was attached to the Statement
| made by the Chief Secréetary-on 5® June 2002 which list specified the
number of flats, the development, and the amticipated sale date in
relation to Phase 24A and Phase 24B.

() (@) It is further admitted that residential umits in Hunghom
Peninsula were not included in the site-specific hist referred to -
immediately above for sale in Phase 24A or Phase 24B but this

was a decision of the 2** Defendant as announced by the Chief

Secretary.

() As at 5® Jupme 2002, the Plaintiff had yet to obtain Pre-Sale

Consent in respect of Hunghom Peninsula.

(i) (2) Tt is admitted that the 2% Defendant did not imstruct the
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26.

Authority to nominate suitable purchasers of the residential

units in Hunghom Peninsula.

(b) While it is admitted that as a matter of fact, the Authority did
not nominate suitable purchasers of the residential units.in
Hunghom Peninsula, it is denied that this amounted to a

“failure” or “refusal” on the part of the Authority.

(¢)  The power of the Authority to nom;'nate iﬁurchasers 18 exércised
as an agent of the 2™ Defendant and the Authority repeats
Paragraph 17()(c) of its Defence. T hus, any nomination made
by. the Authonty would be inconsistent with the 1% Moratorium

announced by the 2™ Defendant.

(1v) Save as aforesald Paragraph 17 is denied.

It 1s further averred that the decision as to whether residential units within a

| particﬁlar project is included in a particular Phase for Sale in the HHOS/PSPS

Scheme is made based upon a number of considerations mcludmg, but not

Timited ¢ to, the following factors: -

@) In order to be included m a Phase for Sale,' the developer should have
already obtained Pre-Sale Consent or should be erly to do so in the
near future.

(i)  If the size of the PSPS development was large, then residential units in
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such large developments would be released in successive Phases for

Sale and it 1S aveneé that the Plaintiff, at all material times and

specifically at the time that it submitted the Tender on 25% June 1999,

well knew of such practice.

@)

)

©

@

Parﬁculars

In relation to the Cheerful Garden development, which

comprised 1,870 residential umits, it was divided for- sale

between Phases 15C and 16A, the apphcaﬁon penod for which
was 10 December 1993 and April 1994, Iespectlvely.

In relation to the Harmony -Garden development, which
comprised 2,340 residential umts it Wes divided for sale
between Phases 17B and 184, the application period for which
was in November 1995 and Apl——-i—l--_.l—9-9-6., respectively.

In relation to the Beverly Garden development, which
comprised 3,966 resztdential units, it was divided for sale
between Phases 19A and 19B the apphcaﬂon penod for which

was in June 1997 and October 1997, respectively.

In relation o the Charming Garden development which
comprised 3,908 residential units, it was d.1v1ded for sale
between Phases 19A and 19B, the application penod for which

was in June 1997 and October 1997, respectively.
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(i) Inclusion also depended upon the level of demand for such housing

from purchasers which varies according to the economic conditions

(iv) The number of other HOS/PSPS residential units ready for inclusion
in a Phase for Sale was also a relévant f&&or so that if there were a
substantial number of such units which were ready for inclusion, this
would diminish the chances of any ﬁarticular residential unit to bé

included.

(v) It was the practice that residential units sold under a HOS/PSPS Phase
for Sale would be geographically dispersed such that the umits to be
sold would not be overly concentrated 1 any one particular region or

area in Hong Kong.

(vi) The relative completion dates of HOS/PSPS developments was also a
relevant factor in that it was more likely for a development which had
already been completed or was near completion to be included in a

HOS/PSPS Phase for Sale.

(v11) “The administrative resources available to the Authority at a particular
- time also placed a limit on the timing and size of a HOS/PSPS Phase
for Sale. '

27. Further, the fact that Pre-Sale Consent has been granted does not mean that
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28.

the units to which the consent applies will be mcluded in the next
HOS/PSPS Phase for Sale and it is averred that the Plaintiff knew or ought

to have known of this at all material times.
Particulars

() In relation to the Bauhinia Garden development, Pr‘e—_Sale Consent
was granted on 7% October 1999, but umits from that de\}elopment
were only included in Phase 22B (and not in Phases 21B or 22A), the

application period for which started in January 2001.

(i) In relation to the Aldrich Garden development, Pre-Sale Consent was

| granted on 14® December 1999, but units from that development were
only included in Phase 22A (and not in Pﬁase 21B), the application
period for which started in_ May 2000.

(iiiy The developer of the Aldrich Garden development was an associated

company of the Plaintiff.-

Paragraph 18 is denied imsofar as it relates to the Authority and without

prejudice to the generality of such denial, it is specifically denied that:-
(i)  the Authority ever or ever sought to thwart, obstruct, frustratel or

delay the process and/or progress of either the Development or the

sale of the units as alleged in sub-paragraph 18 (e);
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(i)  the Authority ever or ever sought to delay or obstruct the grant of Pre-

Sale Consent to the Plaintiff as alleged in sub-paragraph 18 (e);

(i) the Authority ever liaised or colluded with the 204 Defendant or any of
1ts governmentél departments or ageﬁcies'to or to attempt to thwart,
o’bstruct, frustrate or delay the process and/ or progress of either the
development of the Development or the sale of the units as alleged m

sub-paragraph 18 (f); .

(iv) the Authoritj ever or ever sought to thwart, obstruct, frustrate or -
delay the sale of the residential units and/or the nomimation of

purchasers.
29. Paragraph 19 is admuitted.

30 AStopatagr@h20:- T T T TTT s s

(i) It is admitted that the Plaintiff had applied to the Director of Lands
for Pre-Sale Consent on 31 March 2000.

(i) It is further admitted that the Director of Lands gramted Pre-Sale
Consent on 20 November 2002 and 27 November 2002 in relation to

_ residential units and non-resideritial units, respectively.

(ii) Save as aforesaid paragraph 20 is denied.
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31.

32.

As to Paragraph 21: -

(@) It is admitted that the Certificate of Compliance for the Development

was granted on 21% November 2002.

() It is further admitted that the Developméﬁ;t, comprising 2,470
residential units of a total gioss floor area of 144,299.926 square
metres and non—residential_ units and a kindergarten of a total gross
floor area of 3,733.124 square metres and 528 units of car parking

spaces was completed on 21% November 2002.
(iii) Save as aforesaid Paragraph 21 is denied.
As to Paragraph 22: -

() It is admitted that the omd Defendant, through “the Secretary for -
‘Housing, Planning and Lands, made the following policy statement on

13™ November 2002: -

“The overlap berween HOS and private residential market [sic] s
getting more serious amidst a gross imbalance between supply and
demand and vicious price competition in the private residential
market. The advantages and value of the HOS are gradually
diminishing, so are its role and arfracﬁvenesj. The subscription rate
of HOS has also hit a record low. We therefore' believe that

Government should withdraw as speedily as possible from the
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property market in order to redress the balance in the market.
Government will therefore reco}nmend to the Housing Authority that,
except for a small number of unsold and returned flats which will be
sold to Gréen Form applicam‘s, the producﬁon and sale of HOS flats
will cease indefinitely from 2003 onwards. For those HOS flats that
- are completed or under construction, these will be disposed of

through market—ﬁiendfy means”.

(i) (a) It is averred that the above policy statement was made as a part
of a number of spéciﬁc policy proposals made by the 2™

- Defendant to stabilize the property market in Hong Kong

generally, having completed a comprehensive review of Its

housing, planning and lands policy.

(b) The policy statement had also takem into account the
diminishing demand in the affordable subsidized housing ~
supplied under the HOS and PSPS Scheme.

(1) The Authority here repeats Paragraph 3 above.
(iv)  Save as aforesaid Paragraph 22 is denied.

-33.  As to Paragraph 23: -

(1) It i3 admitted that as at the date hereof the Authority has vet to

nominate purchasers for the purchase of residential unmits in the
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34.

35.

Development and the Anthority here repeats sub-paragraph 25 (1) (0)

above
(1)  Save as aforesaid Paragraph 23 is denied.
i)  Paragraph 24 is denied. .

(i) The Authority has at all times acted expeditiously and without undue

delay.

i) Im parijc_:ular, it is averred that the period of time taken by the Director-

of Lands to grant Pre-Sale Consent was. affected by the time necessary

to approve the draft DMC in respect of the Development.

(1v) The primary factors which necessitated the time that was taken to

' approve the DMC are pleaded in Paragraphs 35 to 38 below.

Between November 2001 and May 2002, the Plaintff disputed with the

Authority in relation to the proper demarcation and allocation of the

operation and management costs of the 24-hour Pedestrian Walkway (“the’

Pedestrian Walkway”) which the Plaintiff was required to construct under
SC 18 of the Lease.
Particulars

@ (2 In November 2000, the Plamtiff had confirmed with the
Monitoring Surveyor (i.e. HSBC Property (Asia) Limited) that
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maintenance costs of the air-conditioning/ventilation systems for
the Pedestrian Walkway would be borne by owners of non-

residential umnits.

(b)  Further, in about May 2001, the Plaintiff subséquenﬂy agreed
| with the Authority that the Pedestrian Walkway would be

demarcated as a Commercial Coﬁzmon Area in the DMC, as a

result of which the operational and management costs (“the O

& M Costs”) of the Pedestrian Wélkway would be borne by the

owners of non—residentiai units, namely the -commercial umit

owners and the kindergarten.

() (a) In or about November 2001, the Plaintiff reneged upon its
original position and insisted that the Pedestrian Walkway
‘should be ‘demarcated as a Development Common Area and

that the O & M Costs of the Pedestrian— Walkway—should-not—

solely be the réspomsibility- of the owners of non-residential

units.

(b) As a result, internal consultation was necessary between units
and/or sections in the Authority, including, but not limited to,
the Agency Management Unit, the Project Support Section, the
PSPS and Tenants Purchase Scheme Section, and the Legal

~ Advice Division of the Housing Department, together with |

LACO. This process required a substantial amount of time.
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(i) Subsequently, in or about April 2002, LACO had no objection to
demarcate the Pedesme.n Walkway as péﬂ of the Development
Common Area in the DMC. As a result, it was Decessary for the
allocation of the tndivided shares in the DMC in relation to both the

‘ Commercial Common Area and the Development Common Area to

be modified. In May 2002, the Aufhorltv had no further comment on

LACO’s view.

(iv) Notwithstanding the above, the revised schedule of areas was not
received from the Plaintiff until late June 2002. Thereafter, the

revised schedule was vetted expeditiously and without undue delay.

Further, in or about June 2001, a dispute arose between the Plaintiff, the

Authorised Person of the Project, and the Highways Department as to the

proper allocation of the future maintenance, of the lighting frames and, 1m.Or

~~zbout January 2002, wdispute-also-arose-between-the aforesaid-parties- in

relation to the Uninterrupted Power Supply reom (“UPS Room”) with the
result that the approval of the DMC could not have been granted until these

issues were resolved in or about November 2002.

Particulars .

@ (2 Inor about June 2001, after the lighting frames had been built

by the Plaintiff, a dispute arose as to the proper party

responsible for the maintenance of the lighting frames. -
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(b) In or about January 2002, after the UPS Room had been built
| by the Plaintiff, a dispute arose as to the proper party

responsible for maintenance of the UPS Room.

- (ii)- The lighting frames are located below the elevated deck of the
Development andsupport the lighting system which provides Iighﬁng
to the Hung Hom Bypass, Which does not form part of the
Development. However, the Highways Department maintained that the
lighting frames did not form part of the Iighting éystem and refused to

accept responsibility for the maintenance thereof.

(i) The sole pufpdse of the UPS Room was to control the lighting system.
of the Hung Hom Bypas‘s. However, the Highways Department 1efused
to accept responsibility for the maintenance of the UPS Room on the
basis that it formed part of the structures supportmc the elevated deck

of the Development

(iv) Im or about November /2002, and as a result of protracted negotiations,
it was eventually agreed that the maintenance issues in relation to the
lighting - frame would - be resolved by the Highways Department
maintaihing the detachable parts of the lighting frames, and the

owners of units in the Development maintaining the remainder.

(v) At about the same time, it was also agreéd that the maintenance issue
m relation to the UPS Room would be resolved by the Highways

Department maintaining the equipment and installations contained
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within the UPS Room, while the owners of units in the Development

would maintain the external part of the UPS Roorm.

(vi) In order to give effect to the above resolutiom, revisions 10 the
submitted draft DMC were necessary. This process started m or about
November 2002 and was carried out with expeditiously and/or with

reasonable dispatch and without undue delay.

Moredver} m or about January 2002, disputes arose between the Plaintiff,
the Authorized Person -of the Project and the Highways Department as to the
proper allocation of the maintenance fees of Footbridge Link PROP FB2
referred to in SC 18 of the Lease. As a result the approval 6f the DMC
could not have been granted, until the resolution of this issu;: m November
2002. |

Particulars

(i)  The proposed Footbridge Link PROP FB2 referred to in SC 18 was
originally -intended to be built outside the boundaries of Kowloon
Tnland. Lot No. 11076. Accordingly, the: maintenance responsibility for
Footbridge Link P_ROP FB2 would be discharged by the Highways

Department.

(i) Afier the completion of Footbridge Limk PROP FB2, it was
discovered that a portion of Footbridge Link PROP FB2 was built
within the boundaries of Kowloon Inland Lot. No. 11076. The

Highways Department accordingly refused to accept responsibility for
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(i)

(iv)

(i1)

@

maintenance of that portion of Footbridge Link PROP FB2 that was
built within the Lot.

After protrécted negotiations, in or about November 2002, it was
eventually agreed that the Highways Department would be responsible -
for the maintenance of the portion of Footbridge Link PROP FB2 bult
outside the boundaries of Kowloon Inland Lét No. 11076, whilst the
owners of units in the Development would be responsible for the

maintenance for the remainder of Footbridge Link PROP FB2.

In order to give effect to the above resolution, revisions to the
submitted draft DMC were necessary. This process started in or about
November 2002 and was carried out with -expeditiously and/or with

reasonable dispatch aﬁd without undue delay. |

In addition, on -274"1 June 2002 LACO ré—filzired ‘that the approval of the

DMC of the Development should be in aécordance with the most
recent draft DMC Guidelines dated 21% Fébruary 2002 and such

compliance required amendments -and .ﬁlrth'er Vetting' of the draft

"DMC.

The purpose of adopting the latest DMC Guidelines was to ensure
that the DMC of the Developmeﬁiz was consistent with the DProvisions

of other PSPS developments.

Paragraph 25 is denied.
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i (@ It is averred that under SC 25(a), nominations may be made at
any time during a period of 20 months from the date of Pre-
Sale Consent, such that the latest date on which a nomination

could be made is 20® July 2004.

(b)  Thus, the permissible nomination period has yet to expire, and
in amy event in accordance with SC 25(a)(iii) upon expiry of
such a nomination period, SC 25(b) shall apply and the Plamtiff

is precluded from making amy claim or demand against the

Authority.

@)  SC 25(a)(iii) provides that: -

“If the Hong Kong Housing Authority acting through the Director -of |

Housing Jails to make ‘a nomination in respect of amy unit in
accordance with ;ubfclaase (@) (@) of this Special Condition, or fails to
make aﬁm‘her nomiﬁazion in respect of any unit in accdrdance with
sub-clause a(iz'). of this Special Condition, sub-clause (b) of this

Special Condition shall apply and in either event the Purchaser shall

not make any claim or demand whatsoever whether under tfzese

Conditions or common law, aga_inst ‘the Govemment or the Hong

Kong Housing Authority or the Director of Housing”. (emphasis
added)

(@)  SC 25(b) provides that: -
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“ Any or all the units [sic] referred to shall be purchased by the Hong

Kong Housing Authority or its nominee from the Purchaser at the

price fixed therefor in accordance with Special Condition No.

(27)(D)(iv) hereof”

@) (2

(b)

®» @

(b)

In the premises, the Special Conditions specify that in the event

~ that a nomination of purchasers is not made then, upon the

expiry of a 20-month period from the date of Pre-Sale Consem,'
the Authority or its nominee is obliged to purchase all units m
fespect of which no nomination has been made in accordance

with the terms of SC 25(b).

If, which is denied, the Authority was a joint contractor or
entered into a collateral comtract with the Plaintiff, it is
specifically averred that the .gﬁoﬁw cannoz be. liable in
contract for a failure to make a nomination unless it fails to
comply with SC 25(b), which can only arise after the said 20-

month period.
Paragraph 26 is denied.

It is specifically denied that the Authoﬁty has acted in breach of
the Memorandum of Agreement as it was not a party to the said
agreement or, in the altémative, 1f, which is denied, it was a

party to the said agreement then it is averred that it has acted
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comnsistently with the obligations arising thereunder.

(¢©)  The Authority further denies that whether by its conduct, acts
or omissions it caused or intended to cause or induced or
intended’ to induce the 2™ Defendant .to breach the

Memorandum of Agreement.

(i) (@ It is further averred that Paragraph 26(b) is so lacking in
particulars such that the Authority is unable to plead more

specifically thereto.

(b) In those circumstances, the Authority hereby' reserves its right
to strike out this pleading, or alternatively, to ﬁirther plead to
~ this allegation if and_%wh&n adequate particulars are provided by

the Plamtiff.

()  Paragraph 27 is denied.

(i) In the altermative, if, which is denied, the‘ Authority has acted in
breach of its duties in contract and/or tort whether as alleged or
otherwise, the proper date of accrual of the right of the Plaintiff to
claim damages in ‘relation to a particular residential unit in the
Development would be the date on Which the sale of that particular
unit' would have reasomably occurred but for the breach of the

Authority.
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(1) Tt is averred that amy damage suffered by the Plaintiff would be
dependent upon the materialization of a mumber of contimgencies and
accordmgly that its claim can only amount to a mere loss of chance.

Such contingencies include, but are not limited to, the following: -

(@ The date on which mew HOS/PSPS Phase for Sale would

commence.

(b)  Even after the commencement of such a HOS/PSPS Phase for
Sale,. it would be uncertain as to whether the Development

would have be_én included into the HOS/PSPS Phase for Sale.

| (©) Even if the Development was included in a future HOS/PSPS |
Phase for Sale, it would be uncertain whether a particular
residentiz] unit of that Development would be included in that
specific Phase. It was possible that only a portion of the units
of the Develbpment would be mmcluded in a Phase, in light of
the practice of including units from different developments in

one particular HOS/PSPS Phase for Sale.

(@) Even if a particular unit in the Development was included in a |
future HOS/PSPS Phase for Sale, there is no ceftain.ty that it
would ultimately be selected by a purchaser.

(e Even if a particular residential umt in the Developineﬁt was
included in a future HOS/PSPS Phase for Sale, it would be
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45.

46.

uncertain as to whether a purchaser nominated by the Authority

would be able to complete the conveyance.
As to Paragraph 28: -

(i) It is admitted that the Authority received a complamt letter dated 20‘.h
May 2003 from thé Plaintiff, which was also addressed to the Chief
Executive of the HKSAR, the Secretary for Housing, Plannmo &
Lands and the Lands Department.

.(ii) Save as aforesaid, Paragraph 28 is denied.

As to Paragraph 29: -

1 Itis admﬂ:ted that a letter dated 12" Jupe 2003 from the Secretary for
Housing, Plannmo and Lands Ofﬁce of the 2™ Defendant was sent to
the Solicitors for the Plaintiff in reply to the letter dated 20® May
2003 referred to herein above.

(1) Save as afofesaid, Paragraph 29 is denied.

Paragraph 30 is denied.

~In the premises, the Authon'ty denies that the Plaintiff is entitled to the relief

sought, or any part thereof, for the reasons alleged or at all.
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47.  Save as herembefore expressly admitted or otherwise specifically pleaded to,
the Authority denies each and every aﬂegaﬁgn set out I the Statement of

Claim as if the same had been forth separately and traversed seriagim.

Dated this 2nd day of December 2003.

" JOHN BLEACH, S.C.
JIN PAO

Counsel for the 1% Defendant

JOHNSON STOKES & MASTER

Solicitérs for the 1% Defendant
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HCA2761/2003

IN THE HIGH COURT OF THE

HONG KONG SPECIAL ADMINISTRATIVE REGION

COURT OF FIRST INSTANCE
ACTION NO. 2761 OF 2003
, BETWEEN

We hereby comsent to
" this document being .

filed out of time FIRST STAR DEVELOPMENT

é_\ % LIMITED Plaintiff

é and

Messrs. Cheung, Chan & Chung -

So? '_"}-_Alitors for the Plaintiff THE HONG KONG

We hereby comsent to
this document being
filed out 9f time

Gregory Payne

Government Counsel
for the 2nd Defendant-

HOUSING AUTHORITY 1% Defendant

THE SECRETARY FOR JUSTICE 2% Defendant

(ON BEHALF OF THE GOVERNMENT
OF THE HONG KONG SPECIAL
ADMINISTRATIVE REGION)

'DEFENCE OF THE 15" DEFENDANT

Dated the 2nd day of December 2003
Filed the 2nd day of December 2003

Johnson Stokes & Master
- Solicitors for the 1st Defendant
18/F, Prince’s Building
10 Chater Road, Central
Hong Kong
Tel: . 2843 2215
Fax: 2845-9121
Ref: MLL/DJAB/H152/03/6713866/6
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