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HEAD ». HEAD.

[Exeren Assizes {Reea, J.), May 168, 23, 1963.]

Divorce—Inaanity—Incurable unsoundness of mind—Care and treaiment for
Jfive years immediotely preceding the preseniation of the pctirs’on—-—f‘lbsencs
Jrom mental hospital on trial leave— Whether ** vesident ™ in hoaptial not-
withstunding lemporary absence—Divores (Insanily and Desertion) Act,
1958 (6 & 7 Eliz. 2 ¢. 54), 8. 1 (1) {u).

In January, 1958, the wife wos ra-admitted to a mentol hospital as &
voluplary patient and in November, 1959, she was regraded ae an informal
putient under the Mental Heaith Act, 1059. On Sept. 18, 1081, she left
hoapital to spend four weeks’ trial leave at her parents’ home; the [our
weeka wern extended by an order dated Oct. 23, 1961, for another four weeks,
the wife remaining at her parents’ home, During this period sho wes shown
in the hospitul’'s books 28 an in-palient on leave; she was not discharged
because the doctor having core of her had not decided Lo dischorge her,
inlending to see how she got on during the trial pericd.  On Nov. 8, 1981,
her husband presented a petition for diveree on the ground Lhat she was
incurably of unsnund mind (as was established at the trial) and had boen
continuously under care and treatment for r period of at leasl five years
immediately preceding the presentation of the petition. On the guestion
whether, during the period between Sept. 18 and Nov. 8, 1981, I.}{e wife_ was
receiving trealment for mental illness as & resident in & heapital within
#. 1 (1) of the Divorce (Insanity and Desertion) Act, 1048,

Held: on tho trus construction of 8. 1 (1) (8) of the Divorce {Ineanity
and Deserlion) Acl, 1958, a patient may still ba “ resident '’ in a mental
hospital, although tha patient is temporarily absent thorefrom (see p. 842,
letter H, post); on the [acts in the present case the wife was, between
Sept. 18 and Nov. 8, 1861, ** receiving 1rcatment [or mer}tal illness as &
resident in & hospital ’ within a. 1 (1) (a) and a decree of divorce would be
granted {gee p. 643, lotter (i, poat). .

Dunn v. Dunn ([1963] 1 All E.R. 440) applied.

[ As to continuity of care and trestment where paticnt is absont on trial or
for health, sce 12 Harspunry’s Laws (3rd Edn.) 280, para. 534, note (l); and lor
cascs on the subject, see 27 Diagst (Repl.) 369, 3057-3059.

For the Matrimonial Causes Act, 1930, 8. 1 {2}, see 20 HALSDULY'S STATUTES
(2nd Edn.) 390; 3% ibid., 1113.

For the Divoree (Insanity and Dosertion) Act, 1858, s. 1 (1) {8), see 38 Hars.
BURY'S SraTuTEs (2nd Edn.) 485.]

relerred to:
caz?:apman v. Chapman, [1961] 3 All ER. 1105; [1981] 1 W.L.R. 1481; ded
Digest Supp.

Dunm v, Dunn, [1963] 1 All ER. 440; (1983] P, 192; [1961] 2 W.L.R. 311,

Mesure v. Mesure, [1960] 2 All E.R, 233; [1080] P. 184; (1860] 3 W.L.R. 73;

3rcd Digest Supp.

Safford v. Saﬁ"ord, [1[—})?4] 1 All LK. 704: [1944] P. 61; 113 L.J.P. 54; 171

L.T. 28; 27 Digest (Repl.) 369, 3059.
Swymer v, Swymer, [1954] 3 All B.R. 502; [1855] P, 11; [1954] 3 W.L.R. 803;
3rd Digeat Supp.
tion,

’l[,';ghunband and wife were married in 1933, and they had one child, who
was born in 1934, After the birth of Lhe child Lhe wila began to suffer from
delusions. In Septemnber, L840, a reception order wag made and she was dctcur_ied
in Exminster Hospilal under ears and treatment as a person of unsound mind
until November, 1954, when she was discharged sa having recovered, but she
was readmitted to Exminster Hospital as a voluntary patient on Jun. 13, 1955,
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On Kov. 12, 1959, she was regroded na an informal patient under the Mental
Health Act, 1058. On Sept. 18, 1981, she left hospital to spend a four-weaks
period of triul leavo ab her parents’ home. This woa pxtended for a fursher
four-wecks period by an order made on Oct. 25, 19681. During these two periods
of trial lteave the wife was shown on the books of the hospital as an ** in-patient
on leave ™. On Nov. 8, 1981, dwring the currency of the second four-weeks
pericd, the hughend presented s petition [or divorce on the graund that the wifa
was incurably of unsound mind and that she had been continuoualy under care
and treatment for a period of at lesst five years immedistely preceding the
presentation of the petition. On and after Dec. 12, 1861, the wife ceased to be
shown in the hospitsl's books ad an in-patient. From Dec. 12, 1861, she remained
at her parents’ home under some degree of supervision by & mental welfare
officar, and she waas examined [rom time to time by the physitian superintendent
of the hospital.

In the divorce suit the Official Solicilor, aa guardian ad lilem of the wife, flad
an answer to the petition denying thet the wife was incurably of wnacund mind
and that ahe had been continuously under care and treatment for the requisite
period. It waea not disputed that the Exminster Hoapital was 8 hospital within
the provisiona of 8. 1 (1) {a) of the Divorce (Insanity and Desertion) Act, 1968,

H. BE. L. McQreery for the husband.
. Q. Field-Fisher for the wife.
Cur, adv. vult,

May 23. REES, J., having stated the facts and referred to the medical
evidence, found that the petilioner had established that the wile waa incurably
of unsound mind, ard continued: The difficult question orisea whether the wife
haa been shown to have been beiween Sept. 18 and Nov. 8, 1961, receiving
treatment for mentel illnesa sa a resident in a specified hospital. During this
period she stayed at her parents’ home in Devon on what Dr. Bartleit oalled
** trial leave "". Counsel for the wife made the point that the wife was in the
Exminster Hospital from Nov. 12, 1959, onwards, as an informal patient under
arrangemcnts made pursuant to a. 5 of the Mental Health Act, 1959, and that that
Act contained no provisions enabling leave of absenoce to be given to such patients.
Section 39 of the Act of 1959 does contain express provisiona [or leave of absence
to be given to detained patients, but tlis section has no application to informal
patients, such as the wife in this swit. Counsel for the wife argued, therelore,
that in the case of an informal patient the legislature did not envisage leave of
abeence being given, wilh the resull that, when such a patient lelt the confines
of the hospital, he or she ceased to be a patient of the hospital and a fortiori
ceased Lo be a ‘‘ resident ™ in the hospital.

He distinguished the position of the respondent in Swymer v. Swymer (1) who,
while & voluntary paiient under the Mentul Treatment Act, 1930, was sent for
treatment for a fractured leg to mncther hospital—which was not an approved
place under thet Aet—and returned to the mental hospital when his leg was
healed. A schedule to the Act of 1830 pave power for rules o be made which
could, if the power were exercised, have authorised the temporary absence of
valuntary patienta from the mental hospital. The power was not exerciaed for
some unexplained reason, but Romar, L.J., rested his judgment certainly in
part on the view that the word ** continuously '’ in g. 1 of the Matrimonial
Causes Act, 1950, should be construed having regerd to the consideralion that
the Act of 1930 envisaged ihe making of rules providing that voluntary patients
might be absent for temporary periods. Counsel for the wife argued that no
such consideration is applicable in the present case, since the Mental Health
Act, 19569, does not provide for the temporary absence of informal patients.
In my judgment, the absence of express provisions in the Mental Health Act,

(1} [1964] 3 All E.R. 502; [1955] P, 11.
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1958, for granting lenve of absence to informal patients doca not aseist the wife'a
case. TFor the present purpose I am required to conatrue the terms of the Matri-
monial Causes Act, 1950, and the Divorco {Insanity and Deserlion) Act, 1858.
When these were enacted the argument based on the Act of 1930, to which
RoMER, L.J., referred, wes still open and the wife was a voluntary patient under
the Act of 1930—a ocatsgory similar to that of the respondent in the Swymer
cage (2).

Accordingly it could properly be said that the legislalure contemplated that
the wife could be given temporary leave of absenco. If Lhia be the case, then, in
order to give offect to the argument of counsel for the wife, it would be neccasary
to euppose that the effect of the regrading of the wile to the status of an informal
patient pursuang to s. 5 of the Mental Hoalth Act, 1858, took awny the power—
which had existed since her readmission intc hospital in January, 1955—10 grant
her temporary leave of absence. I am unablo Lo accept thet auch is the effoot
of the passage into law of the Mental Health Act, 1969, I think thet it might
have been contemplated that patients who are admiited to, or remain in, hospital
for treatrnent for mental disordera under informal arrangements made pursuant
to 8. & of the Act of 1959 could be given temporary lsave of absencs as cireum-
stances might require. I think that the absence of express provision for granting
leave of absence to these patienta cannot be conatrued as a prohibition ageinst
the granting of such leave, but rather ia due to the informality of the arrange-
menta which are made for their admission to hospital. Such patienta may
suffer from the widest range ol mental disorders and of the wideat range of
severity, and it scems to me unreal to auppose that the legislature intended to
prevent their treatment including, for example, therapeutie and temporary
absence from hespital to enable them to adjust to conditions of the outaide
world,: Such absences might vary in length [rom a few hours to a month or
more, and I cannot think that it wea intended that the patient ia requirad to be
readmitted afresh under 8. § of the Act of 1959 at the end of sach temporary
absence. I waa informed by counsel that the argument with which I have just
dealt had been addressed to WaaNoaaMm, J., in Dunn v, Dunn (3), and his decision
neceasarily involved ita rejection. I am accordingly gled to find support for
my Own view, .

T now turn to the central iseus in this part of the cass, namely, whether the
wife between Sept. 19 and Nov, 8, 1961, was * receiving treatment for mental
illness as a resident in a hospital.’ It is necessary to observe that these words
in 5. 1 (1) of the Divorce (Insanity and Desertion) Act, 1858, are not the same a3
those with which the Court of Appeal were concerned in the Swymer case (2} or
in Sufford v. Safford {4). Nevertheless, in my view the problem was to be
approached in the light of the principles to be found in thoss cases. In the
Swymer case (2) the patient remained ** continuously ' under care and treat-
ment for his menial iliness notwithstanding & [our-week temporary absence from
the mental hospital. Similarly, though the patient in the Safford case (4] was
absent on trial leave periods laating from four days to about seven weeks, it was
held nevertheless that the patient was throughout **detained ™ in the mental
hospital under care and trestment. I conelude as a matter of conatruction, and
in the light of these authorities, that & palient may be atill ' resident’ in a
mental hospital notwithstanding temporary absence therefrom.

The decision of WRANGHAHN, J., in Dunn v. Dunn (3) is directly in point and
supporta the view I have expressed. I ehould also rofer to the decision of Lrovp-
JowEs, J., in Meoure v. Mesure (5), since he examined tho terms of 9. 1 (1} {(a)
of the Act of 19568. In that case he found that the petitioner had failed to estab-
lish that the respondent was incurably of unsound mind in that she had not
recoived troatment as a resident in e specified hoapital during an absence of

{2} [1054] 3 All B.R. 502; [1935] % 11. (3) [1963] 1 AU E.R. 440; [1983] P. 102.
{4) [1944] 1 A E.R. 704; [1984] P81, (5 (1980] 2 All E.R. 233; (1960] P. 184.
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eleven weeks in & sanstorium for tuberculosin, I do not find any part of that
decision to be in conflict with the view which I have reached in the instant case.
Indeed, the facts as found by Lrovn-JonEs, J., precluded any other view than
the one that he reached,

Bimilarly, I think that the decision of MarsHaALy, J., in Chapman v. Chapman
{8), which algo turns in part on the construction of &, 1 {1) {a) of the Actof 1958,
is wholly distinguishable on the focts, and I find no conflict between his views
and those that I have expressed in the instant case. I add that in the instant
case it was, quite properly, not aought to rely on s, 1 (3) of the Act of 19568 in
relation to any * interruption "' of twenty-eight days or less,

I now examine the facts in relation to the wife's ' residence”” and as to the
‘* treatment ** which she received during the vital period of seven wecks between
Sept. 18 and Nov. 8, 1961.

I accepted the evidence of Dr. Bartlett without hesitation. His evidence
showed that he decided to allow the wife to go to her parenta’ home for a period
of one month, or four weeks, * to see how she got on . He decided not to
discharge Ler from the hospitel, because he had an open mind whether the trial
period would be successful or not. IF during or st the end of the period her
condition deteriorated he would have recalled her into hospital, and if she refused
to retwrn then, provided the neceesery conditions wers fulfilled, he would have
invoked the powers provided by a. 25 or a. 20 of the Act of 1959 to enforce her
return. Throughout the relevant period and up to Dee. 12, 1981, the wife was
shown on the books of the hospital as an ** in-patient on leave *', and waa plainly
80 regarded by the hospital suthorities.

The appropriate mental welfare officer was instructod, through the medieal
officer of health for Devon, to supervise the patient and report her progrees to
the mental hospital. This Arst leave period was extended by another month,
or four weeks, on Oct. 25, 196]1. During the period the probability is that the
wife did take some of the tablets which she was advired to take—but in her case
these tablets were not essential snd were only of posaible valae in hor condition.
She was visited by the mental wellare officer and reports were made to the
hoepital, Dr. Bartlétt anid that he regarded the period of lrial leave ay part of
her treatment. He said that he did not personally Inform the wifa that ahe waa
on ** irisl leave ¥, bub he was satisfled that she waa told, becanse at a aubseguent
meeting with him she teld him that she had been on trial leave.

In these circumstances I conclude without hesitation that the wife, during
the period from Sept. 18 to Nov, 8, 1961, was "' receiving treatment for mental
iliness as & resident in a hoapital ** within the meaning of a. 1 (1} {(a) of the Divarea
{Insanity and Desertion) Aot, 1958, Accordingly I find thet the husband has
established that the wife is incurably of unsound mind and hes been continuoualy
under care and treatment for a period of at least five yoars immediately preceding
the presentation of the petition. Accordingly thers will be a decree nisi of
dissolution of the marriage.

Decres accordingly.

Solicitora: Windeatt & Windeait, Kingebridge (for the husband); Official
Salicitor (for the wife).

[Reported by DEIRDRE MoK veY, Barrister-aé-Law.]
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