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Paper for the Bills Committee on Voting by Imprisoned Persons Bill

Use of Prison addressfor electoral registration purposes

At the meeting of the Bills Committee held on 1 June 2009, members
discussed issues relating to the registered addresses of imprisoned persons. The
purpose of this paper isto assist members in their further deliberations on the issue of
whether a prison address may qualify as residential address of the persons imprisoned
thereat for the purpose of registration as electors under the existing electoral law.

Theresidence requirement

2. Section 28 of the Legidative Council Ordinance (Cap. 542)(LCO)
requires a person applying for registration as an elector to have, amongst other things,
aresidential address that is hisonly or principa residence in Hong Kong. The "only
or principal residence in Hong Kong" is defined in section 28(3) to mean "a dwelling
place in Hong Kong at which the person resides and which constitutes the person's
sole or main home" (residence requirement). The word "reside" implies a degree of
permanence (Brokelmann v Barr [1971] 2 QB 602, 3 All ER 29). Residence means a
person's abode in a particular place or country which he or she has adopted voluntarily
and for settled purposes (R v Barnet London L.B.C. ex p Shah [1983] 2 AC309, 1 All
ER 226 (HL) and Sun Jie v Registration of Persons Tribunal and others [2003]
HKCU 555). Thereisno definition of "home" in the LCO or other existing electoral
legidlation and reference has thus to be made to the ordinary and natural meaning of
"home". The word "home" is itself not easy of exact definition and is capable of
having different meanings in different contexts. The definition in the Shorter Oxford
English Dictionary, that is, "a dwelling-house, house, abode: the fixed residence of a
family or household; one's own house; the dwelling in which one habitualy lives or
which one regards as one's proper abode" has been held to contain the essential
elements of a home (Herbert v Byrne [1964] 1 ALL ER 882 at p. 887, CA, per
Salmon L.J.).

Prison asresidential addressfor electoral registration

3. As discussed by members, the imprisoned persons, particularly those
serving a long-term or life imprisonment, may well not have a home in Hong Kong
other than the prison where they are incarcerated and may want to use a prison address
astheir residential addresses for electoral registration purposes.
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4, The Administration takes the view that a place where a person is
involuntarily kept does not qualify as one's residence under the LCO. Reliance has
been placed on a recent case in which the Court rejected the application by an
imprisoned person who was sentenced to an imprisonment of 54 months to change his
address to his prison cell in Stanley for the purposes of the register of electors (Choi
Chuen Sun v Secretary for Justice and Electoral Affairs Commission (HCAL 83/2008)).

5. However, it is worth noting that the residence requirement contained in
section 28 is drafted against the background that imprisoned persons are not entitled to
be registered as electors and to vote. With the removal of restrictions on voting
rights of imprisoned persons, an imprisoned person serving a long-term imprisonment
who no longer has a home outside the prison may still become ineligible for voter
registration unless the prison address of such an imprisoned person may be regarded
as registrable as a residential address under the existing section 28 or some other
aternative arrangements that have to be made if the prison address is not so
registrable.

6. In view of the fact that registration is a prerequisite to one's exercise of
his or her voting rights, the Court may adopt a purposive approach in interpreting the
existing residence requirement if it is satisfied that the person concerned may
otherwise become ineligible because of his not having a registrable address. Due
consideration should be given to the facts of individual cases. The fact that a prison
Is not capable of being voluntarily adopted as one's residence may be regarded as
immaterial for determining one's residential address for electoral registration purposes.
As such, a prison may well qualify as one's residence or home for the registration
purposes in the case of an imprisoned person who is able to prove that he has no other
registrable address.

7. There are examples that penal or medical institutions such as prison or a
mental hospital may be taken as one's residence for a specific purpose. In Lexi
Holdings plc v Shaid Lugman and Others (2007)22/10/2007 (Annex 1), the Court
ruled that the prisoner's usual or last known residence is the prison for the purpose of
service of legal proceedings on him'. In Head v Head[1963] 3 All ER 640
(Annex Il), a mental patient was found to be a "resident” in a mental hospital for the
purpose of divorce proceedings (the above cases are attached for reference).
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1 Per Briggs J, the High Court of England and Wales. Source: Butterworths Personal Injury Litigation Service,

November 2007, Editors; Nicholas Bevan and others.
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Lexi Holdings plc v Shaid Lugman & Ors (2007) 22/10/2007

A prisoner's usual or last known residence is the prison

(BriggsJ)

The facts: C applied for judgment in default of acknowledgement of service
against the defendant partnership, having purportedly effected postal service on
one of the partners (P) at his two residences or former residences. C knew that
P was in prison at the time. C argued that a prisoner's house was no less his
residence when hewasin prison.

The decision: Unsurprisingly the court disagreed, and decided that where a
clamant knew a defendant was in prison, the prison was his usual or last know
place of residence.















