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l. Meeting with the Administration
[The Bill, Legidative Council Brief, LC Paper Nos. CB(2)2261/08-09(01)
to (02) and CB(2)2469/08-09(02) and (04)]

The Bills Committee deliberated (index of proceedings attached at Annex).

2. The Administration was requested to —

@

(b)

provide information on precedent employment-related cases, if any,
in which the court had not referred the parties to arbitration in
accordance with the arbitration agreement even if the dispute in the
matter was the subject of the arbitration agreement; and

explain the rationale for proposing the appointment of an mediator
was to be made by the Hong Kong International Arbitration Centre
for the purposes of the Bill, and provide a written response to the
views expressed by the Hong Kong Mediation Centre vide its letter
dated 17 July 2009 (L C Paper No. CB(2)2303/08-09(01)).

3. Members noted that the Administration would propose an amendment to
delete the reference to "subsection (2)" in clause 20(3) taking into account that
section 15 of the Control of Exemption Clauses Ordinance (Cap. 71) dealt with
agreements involving consumers, but not employment-related cases.



Action

[I.  Any other business

4, The Charman said that the next meeting would be held on
17 December 2009. The Chairman further said that if the President was of the
opinion that the Council meeting on 16 December 2009 would be resumed on the
following day for continuation of unfinished business, the next meeting would be
rescheduled for 21 December 2009 to avoid clashing with the Council meeting.

5. There being no other business, the meeting ended at 10:00 am.
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Proceedings of the 6™ meeting of the
Bills Committee on Arbitration Bill
on Thursday, 3 December 2009, at 8:30 am
in Conference Room A of the L egislative Council Building

Annex

Time marker Speaker (s)

Subject(s)

Action
required

Agenda item | — Meeting with the Administration

000000 - 000312 | Chairman

Date of next meeting

000313 - 000733 | Chairman
Administration

Continuation of the clause-by-clause examination of the
Arbitration Bill (the Bill)

Members raised no question on clause 19

000734 - 002446 | Administration
Chairman

Mr Albert HO
ALA1

Clause 20 — Article 8 of UNCITRAL Model Law
(Arbitration agreement and substantive claim before
court

Mr Albert HO's enquiry about the meaning of "sufficient
reasons’ in clause 20(2)(a) for which the parties should
not be referred to arbitration in accordance with the
arbitration agreement even if the dispute in the matter
was the subject of an arbitration agreement involving a
clam or other dispute within the jurisdiction of the
Labour Tribunal

The Administration's response that if a dispute in a matter
that was the subject of an arbitration agreement which
also involved a claim or other dispute that was within the
jurisdiction of Labour Tribunal would not be referred to
arbitration if the arbitration agreement was null and void,
say, either party entered the agreement under duress

As it was uncommon for including an arbitration
agreement in the local employment contracts, at the
request of members, the Administration would seek
further information from the Labour Tribuna and the
Labour Department on employment-related cases, if any,
in which the court did not refer parties to arbitration in
accordance with the arbitration agreement

Admin

002447 - 003044 | Administration
Chairman

The Administration's advice that it would propose an
amendment to delete the reference to "subsection (2)" in
clause 20(3) taking into account that section 15 of the
Control of Exemption Clauses Ordinance (Cap. 71) dealt
with agreements involving consumers, but not
employment-related cases

Admin

003045 - 004012 | Administration
Mr Albert HO
Chairman

Clause 21 — Article 9 of UNCITAL Model Law
(Arbitration agreement and interim measures by court)

Concerns about —

(@ the factors taken into account by the court to
determine whether granting of an interim measure
of protection was not incompatible with an
arbitration agreement; and

(b) the enforceability of such interim measures in
Hong Kong




Time marker

Speaker (s)
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Action
required

The Administration's advice that clause 21 gave effect to
Article 9 of the Model Law which provided that it was
compatible with an arbitration agreement for any interim
measure to be obtained from the court. The grant,
recognition and enforcement of interim measures would
be dealt with under Part 6 of the Bill

004013 - 004257

Administration

Members raised no question on clauses 22 and 23

004258 - 005211

Administration
Chairman
Mr Albert HO

Clause 24 — Article 11 of UNCITRAL Mode Law
(Appointment of arbitrators)

Suggestion made by the Hong Kong Institute of
Architects and the Hong Kong Institute of Surveyors that
the word "or" between subparagraphs (b) and (c) of
Article 11(4) of the Model Law in clause 24(1) should be
replaced by "and" to better reflect the existing
appointment procedure

The Administration's response that it considered the
current drafting appropriate as the policy intent was
clearly spelt out in Article 11 of the Model Law in
clause 24(1), i.e. the parties were free to agree on the
procedure for the appointment of an arbitrator. The
default appointment authority (i.e. HKIAC) would
exercise its power of appointment for a party or an
ingtitution only if the party or the ingtitution failed to
make an appointment pursuant to the agreed appointment
procedure. The default appointment authority would not
exercise its power of appointment for an institution
where the default only related to a party. As the
arrangement was commonly adopted in the international
arbitration regime and the Administration was not aware
of any problems arising from the operation of Article 11,
the Administration considered that no change to the
drafting was necessary

005212 - 005606

Administration
Chairman

Clause 25 — Article 12 of UNCITRAL Mode Law
(Ground for challenge)

The Administration's advice that the Chinese rendition of
English term "challenge" ("EREE:H3EE") adopted by the
Model Law was different from the Chinese rendition of
the same English expression that were commonly used in
the local legidation ("&%¢"). It was an example of the
situation to which the interpretation provision of
clause 2(5) of the Bill sought to address so that both
Chinese equivalents of "challenge" were to be treated as
identical in effect in the Bill

005607 - 010103

Administration

Members raised no question on clauses 26 to 28

010104 - 010232

Administration
Mr Albert HO
Chairman

Clause 29 — Death of arbitrator or person appointing
arbitrator

Responding to Mr Albert HO's enquiry about the
meaning of "mandate”, the Administration advised that
an award that had been made before the death of an
arbitrator would remain in force after the arbitrator's
death
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010233 - 010817

Administration
Mr Albert HO
Chairman

Members raised no question on clauses 30 to 32

010818 - 011757

Chairman
Administration

Clause 32 — Appointment of mediator

Referring to the letter dated 17 July 2009 from the Hong
Kong Mediation Centre (HKMC) (LC Peaper No.
CB(2)2303/08-09(01) suggesting that it should be
authorised to appoint a mediator for the purposes of the
Bill, the Administration's advice that it would not be
desirable to authorise more than one authority to appoint
mediators. While acknowledging that HKMC had been
promoting mediation in the last decade, it considered that
it was appropriate for appointment of mediator to be
made by the Hong Kong International Arbitration Centre
teaking into account its well-established and
internationally renowned status in the sector. The
Administration was requested to provide a written
response to HKMC's letter

The Chairman's view that the Administration might
further study measures to promote development of
mediation in Hong Kong

Admin

011758 - 012848

Administration
Chairman
Mr Albert HO

Clause 33 — Power of arbitrator to act as mediator

Whether it was appropriate for an arbitrator to act as a
mediator in the light of potential embarrassment having
regard to the fact that an arbitrator might have obtained
confidential information from a party during the
mediation proceedings conducted by the arbitrator as a
mediator

The Administration’s response that —

(@ under clause 33(1), an arbitrator might act as a
mediator only under the condition that all parties
consented in writing and for so long as no party
withdrew the party's consent in writing; and

(b) under clause 33(4), an arbitrator must, before
resuming the arbitral proceedings, disclose to al
other parties as much of that information as the
arbitrator considered was material to the arbitral
proceedings if confidential information was
obtained by an arbitrator from a party during the
mediation proceedings conducted by the arbitrator
as a mediator and those mediation proceedings
terminated without reaching a settlement
acceptable to the parties

Members raised no question on clause 34
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