LC Paper No. CB(2)2469/08-09(01)

Rationale and Justifications for the
Drafting Approach of the Arbitration Bill

|. Introduction

Following request of Members at the first meetwigthe
Bills Committee of the Legislative Council held @8 July 2009, this
paper sets out the following matters:

(a) Rationale and justifications for adopting therrent

approach in drafting the Arbitration Bill (“the Bil to apply

the UNCITRAL Model Law (“the Model Law”) in Hong
Kong;

(b) Legislative precedent adopted in domestic laien

which implements an international agreement; and

(c) Consequential amendments to the new ordinamdbe

event the Model Law is amended.

1. UNCITRAL Model L aw

2. UNCITRAL Model Law is defined in Clause 2 of tBdl as
‘the UNCITRAL Model Law on International Commerciatbitration as
adopted by the Commission on 21 June 1985 and asded by the
Commission on 7 July 2006, the full text of whishset out in Schedule
1.

3. The Model Law was adopted by the United Nations
Commission on International Trade Law (“UNCITRALYn 21 June
1985 as a unified legal framework for the fair afficient settlement of
international commercial disputes. The aim of Medel Law is to
promote the harmonisation and uniformity of natioteavs regarding
international arbitration procedures.

4. The Model Law differs from an international agreent in
the following manner:



As its name suggests, the Model Law is only a
“model”, i.e., a prototype of a law on internatioha
commercial arbitration, which can be adopted
verbatim or only partially.  This consequence
crucially distinguishes it from a convention, whieh
apart from certain “reservations” — can generally
only be ratified verbatin.

In other words, the Model Law has no binding legféct on the member
states of the United Nations. Each state may ath@ptext as such or
may modify the text of some articles or add othewisions to the text in
its own exercise to modernise the arbitration law.

5. The basic structure of the Arbitration Bill isat the different
clauses stipulating the application of specifiacées of the Model Law
are provided in the body of the Bill, and that teet of the Model Law is
reproduced in Schedule 1 to the Bill for informationly. Provisions in
the Model Law which are not applicable under thik &e underlined in
Schedule 1. A note is added after each articiladate the provision
in the Bill which makes direct reference to thaticke. However,
substituting provisions and other supplemental igfoas to which the
Model Law are subject have not been shown in Sdeedu The readers
of the Bill are also reminded that reference hdseanade to the body of
the Bill which determines the extent to which theddl Law applies.

[11. Deliberations of the Working Group on the structure of the Bill

6. The Departmental Working Group to implementReport of
the Committee on Hong Kong Arbitration Law (“the kkimg Group”)
has given detailed consideration to the approprstacture for the
application of specific articles of the Model Lawida how useful
information on the text of the Model Law can beviied to the users of
the new ordinance.

! Peter Bindernternational Commercial Arbitration and Conciliath in UNCITRAL Model Law

Jurisdictions (2" ed., Sweet & Maxwell, London, 2005), at para 1-008
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7. The guiding objective of the reform of the lafvarbitration

in Hong Kong is that there should be a new ordieapoviding for a
unitary regime that would be drafted with as usemflly a structure as
possiblé.

8. There was general consensus in the Working [itbat it
was necessary to map out a more user-friendly and®. It was
pointed out that the current Arbitration Ordinan@ap. 341) is not
user-friendly and users have to turn to its Fifth&lule to find out the
provisions of the Model Law. In order to make trevnordinance more
user-friendly, the Working Group considered thae tModel Law
provisions should be set out in the main body eflew ordinance and
shall have force of law in Hong Kong, with apprepel add-ons and/or
modifications.

9. It is believed that the proposed structure efribw ordinance
will achieve the important objective that Hong Koiggto be seen as
conforming to the Model Lalv It was observed that as the number of
amendments to the Model Law would be small, thevalevnot be major
problems with setting out the Model Law provisionghe main body of
the new ordinance.

10. Members of the Working Group have deliberatedhe issue
of whether it is necessary to reproduce the Moael in the Schedule.
It was pointed out that since most of the provisiohthe Model Law are
applicable to Hong Kong, a large part of the Madalv will have to be

2 Hong Kong Institute of Arbitrators, 30 April 200Report of Committee on Hong Kong

Arbitration Law, para 5.14.

3 A. Redfern and M. Huntet,aw and Practice of International Commercial Arhition,
(4th ed., Sweet & Maxwell, London, 2004), p.633 statbdt the following unofficial
definition of what could constitute “Model Law camimity” has been used:

“1. When reading the national statute, the impressiust be given that the
legislator took the Model Law as basis and maddaaeramendments and
additions, but did not simply take the Model Law e amongst various
models or follow only its ‘principles’;

2. The bulk of the Model Law provisions must be itetli(70 to 80 per cent);
and

3. The law must contain no provision incompatiblehwitodern international

commercial arbitration (e.g. foreigners may not drbitrators, no-excludable

appeal on errors of law).”



repeated in both the main body of the new ordinaara its Schedule.
Members of the Working Group however generally adrthat the main
purpose of reproducing the Model Law should beifiérmation. The

Working Group therefore came to the conclusion that whole of the

Model Law should be reproduced in the Scheduléefrtew ordinance,
highlighting the parts which had been omitted. alwid repetitions, it

was decided that the parts of the Model Law thatraodified and the
substitutive provisions would not be re-producedhie Schedule. This is
made clear in the note to Schedule 1.

V. Legislative precedent adopted in domestic legidation which
implementsinter national agreement

11. We have set out in Section Il above the kefjemince
between the Model Law and an international agreénfearsuant to
Members’ request, we set out below the approachat dre used in
domestic legislation which implements an internaicagreemefit

(@) The text of an international agreement may be
incorporated into the implementing legislation ®my set out

in the legislation, usually in a Schedule. In ma&ages, the
implementing legislation needs to set out additigmavisions

to supplement the incorporated agreement text.

(b) In cases where the wording and terminologyaof
agreement may not conform to the normal usage in ou
domestic context, or where an international agred¢raenply
requires signatory parties to achieve certain teswithout
prescribing the detailed implementation methodsge th
Administration will have considerable room to drafie
legislative provisions to implement the agreemewot/igions.
This approach is also common where the existinglegn is
largely consistent with the provisions of an intdronal
agreement, and can be adapted to fully implemeet th
international agreement.

(c) The implementing legislation may make refeeete the

4 LegCo AJLS Panel information paper on “Impleméaotaof international agreements in the

Hong Kong SAR” (LC Paper No. CB(2)1398/06-07(4)nfrpage 3 onwards.
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requirements under an international agreement witbetting
out the text. This approach has been used whereetbvant
agreement provisions are technical.

12. The Administration considered that differenttimoels have

been employed to implement international agreemenisur domestic

system. This suits different types of internatiomgreements and
different policy needs. In practice, the precisethnd to be adopted to
implement an international agreement will be detida a case by case
basis having regard to its policy objectives anqumements and the
nature and substance of the international agreemeyiestion.

13. Dr Peter Binder surveyed 61 jurisdictions thiaave
incorporated the Model Law (according to the o#fidiodel Law list as
at 2005) and came to the conclusion that therdvawamain methods of
the legislative adoption of the Model Law as folw
(@) Incorporation by reference — the first type amfoption
involves the use of a general reference clauséaé¢oModel
Law (stating its applicability), e.g.: Article 3(1pf the
Singapore International Arbitration Act 1994 (amed@001)
provides that ‘Subject to this Act the Model Lawshall have
the force of law in Singapore.’
(b) Direct adoption — the second type of adoptiareatly
inserts the articles of the Model Law into the ol law,
either as part of an existing civil procedure law as an
independent statute.

14. Having considered the views of the Working Grset out in

Section Ill above, in particular the prime objeetiof having a structure
that is as user-friendly as possible, the Admiatgin decided to adopt
the current approach in the Bill. Relevant paftshe Model Law that

are to have the force of law in Hong Kong have b@gressly set out in
the main body of the Bill with appropriate localaptiations. This is in
line with the objective of enhancing the perceptibat Hong Kong is a
Model Law jurisdiction.

5 Peter Bindernnternational Commercial Arbitration and Conciliath in UNCITRAL Model Law
Jurisdictions (2" ed., Sweet & Maxwell, London, 2005), at pp. 15-16.
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15. The following examples illustrate the adoptmiha similar
approach in other ordinances where the whole of ititernational
agreement is reproduced in the ordinance, highlighthe parts which
had been omitted.

16. Section 4 of the Consular Relations OrdinarCap 557
empowers the Chief Executive in Council to makewater to declare that
the additional privileges and immunities accordedat State under an
international agreement shall have the force ofifattong Kong.

17. By the Consular Relations (Additional Privilegeand

Immunities) (Vietham) Order (Cap 557 sub. leg. ‘@)g Order”) (extract
at Annex |), it is declared that the additionalvpeges and immunities
accorded to the consular post of the Socialist Bepuwf Vietnam

(“Vietnam”) or to persons connected with the coasypost under the
relevant provisions of the Consular Convention leevVietham and the
People’s Republic of China (“the Convention”) shiadlve the force of
law in Hong Kong. The relevant provisions of then@ention are set
out in the Schedule to the Order. Those artideshe Convention
which are not applicable to Hong Kong are not ideldi in the Schedule
to the Order but are indicated by “...” in the textFor example
paragraphs 2, 8 and 11 of Article 1 of the Conwenare not included in
the Schedule to the Order and they do not havd leffiect in Hong

Kong.

18. Section 4 of the Mutual Legal Assistance im@mal Matters
Ordinance, Cap. 525 empowers the Chief Executiv@aancil to direct
that the Ordinance shall, subject to such modibcat as may be
specified in the order to any arrangement for mutegal assistance,
apply as between Hong Kong and a foreign place.e @hdinance was
modified by Schedule 2 of the Mutual Legal Assis@nn Criminal
Matters (Germany) Order (Cap. 525 sub. leg U) (Anh¢ Under
Schedule 2 of the Order, those words shown as limelérare those
added to the Ordinance and those words shown gasemtaut are those
deleted from the Ordinance. It is stated in tha&trfotes to Schedule 2
that the underlining and the crossing out are fseeof identifying the
modification only.



V. Amendments to the new ordinance upon amendments made to the
Model L aw

19. The BIill does not follow some implementing Egtion
where the international agreement is defined tomtba agreement “as
amended from time to time and as applied to Honggo If the
UNCITRAL Model Law is amended in future and it ltght that the
amendments should apply to Hong Kong, legislativer@dment to the
Ordinance would be made. We do not expect that dments to the
UNCITRAL Model Law will be made frequently. It shioube noted that
the Model Law was published in 1985. More substanamendments
were made in 2006, which is more than two decaffestae date when it
was first published.

20. In these circumstances, the Administrationfithe view that
it is not necessary to include a general referetaagse on the Model Law
requirements, including any subsequent amendmeniBhe future
amendments of the Model Law may go beyond mattérgechnical
nature and require consideration from a legal gojoint of view,
bearing in mind the need to adhere to uniform mdgonal practice.

21. For example, the recently approved revisioArtle 7 of the
Model Law aimed to update domestic laws on thecgofjuestion of
whether the writing requirement for the arbitratisgreement should be
amended, while preserving the enforceability of hsiagreement as
foreseen in the New York convention. Two differesjitions were
adopted by the UNCITRAL.



22. The Administration is of the view that it isudent for the

Hong Kong SAR Government to consider and decidethéneor not to

incorporate future revisions to the Model Law, maviegard to the views
of stakeholders and the business community. Ine cagere

incorporation is considered necessary, amendmentthe Arbitration

Ordinance will be proposed.

Department of Justice
September 2009

#349627v4
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CAP. 557 Consular Relations ( Additional Privileges and C1
Imnumities) { Vietnam) Order

[Subsidiary]

CONSULAR RELATIONS (ADDITIONAL PRIVILEGES
AND IMMUNITIES) (VIETNAM) ORDER*

(Cap. 557, section 4(1))

[11 July 2005]

1. (Omitted as spent)

2, Interpretation

In this Order—

**“Convention” ({{&%1)) means the Consular Convention between the Socialist
Republic of Vietnam and the People’s Republic of China done at Beijing
on 19 October 1998;

- “relevant provisions of the Convention™ ({F#1) &) means the

provisions of paragraph | of Article 12, Article 13, paragraphs 2 and 3 of
Article 16, Articles 17 and 18, paragraphs 1 and 3 of Article 19, Article 25
(except sub-paragraphs (¢) and (b) of paragraph | and paragraph 3), and
Article 28, of the Convention as set out in the Schedule.

3. Additional privileges and immunities

It is declared that the additional privileges and immunities accorded to a
consular post of the Socialist Republic of Vietnam. or to persons connected
with the consular post, or to both, under the relevani provisions of the
Convention, as read with the provisions of Article 1 (except paragraphs 2, 8,
1, 14 and 15), Articles 20, 29 and 30, and paragraph 2 of Article 33, of the
Convention as set out in the Schedule, shall have the force of law in Hong
Kong.

* The People’s Republic of China and the Socialist Republic of Vietnam exchanged instruments of
ratification in respect of the Consular Convention between the Socialist Republic of Vietnam
and the People’s Republic of China on 26 June 2000 at Hanoi. That Convention came into force
on 26 July 2000.
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CAP. 557 Consular Relations ( Additional Privileges and
Invnunities) ( Vietnam) Order—Schedile

[Subsidiary]
SCHEDULE [ss. 2 & 3]
PROVISIONS OF THE CONVENTION REFERRED TO IN THIS ORDER
Part |
Definitions
Article 1
Definitions
For the purposes of the present Convention, the following expressions

shall have the meanings hereunder assigned to them:

1. “Consular post” means any consulate-general, consulate, vice-
consulate or consular agency;

3. “Head of consular post” means the consul-general, consul, vice-
consul or consular agent who is charged by the sending State to head a
consular post;

4. “Consular officer” means a consul-general, vice consul-general,
consul, vice-consul, consular attache or consular agent;

5. “Consular employee” means any person who performs administrative
and technical service at a consular post;

6. “Member of the service staff” means any person employed in the
domestic service of a consular post;

7. “Members of the consular post” means consular officers, consular
employees and members of the service staff:

9. “Member of the private staff” means any person who is employed in
the private service of a member of the consular post;

10. “Consular premises” means the buildings or parts of buildings and
the land ancillary thereto, irrespective of ownership, used exclusively for the
purposes of the consular post;

12. “Official correspondence” of a consular post means all the
correspondence relating to a consular post and its functions;
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CAP. 557 Consular Relations { Additional Privileges and C3
Imnumities) { Vietnam)} Order—Schedule

[Subsidiary]

13. “Member of the family” means the spouse of a member of the
consular post and their minor children who live with them in the same
household;

Part I}

Facilities, privileges and immunities
Article 12

Inviolability of the consular premises and the
residences of consular officers

1. Consular premises and the residences of consular officers shall be
inviolable. The authorities of the receiving State shall not enter the consular
premises and the residences of consular officers without the consent of the
head of the consular post or the head of the diplomatic mission of the sending
State in the receiving State or of a person designated by one of them.

Article 13

Exemption from taxation of censular premises
and consular properties

I.  The receiving State shall exeémpt the followings from all dues and
taxes:

(@) consular premises and residences of the members of the consular post
acquired in the name of the sending State or its representative and transactions
or instruments thereto;

(A consular facilities and means of transport acquired exclusively for
official purposes as well as their acquisition, possession or maintenance.

2. The provisions of paragraph | of this Article shall not apply in
respect of:

(a) charges levied for specific services;

(h) dues and taxes collectable under the laws and regulations of the
receiving State from a person who concludes a contract with the sending State
or its representative.

Authorized Loose-teaf Edition, Printed and Published by the Director of Government Logistics,
Hong Kong Speciat Administrative Region ssue 33



L

k&

B3I7H

BSSE BB LAERE () S 2
[HAEA]
b2 2 [ 2 ]

A U 3

AP S()e) A TRBEW T IR
“le) FZIEFRRETF RSN TI0E S AORTIEE > i—
()% 3% A B RhAZ O FR 17 ol g A% S JR 47 A IR — 1 2 BRI 2 P B vy
TSP HLSRAT o WO B T B E I AR B A L B E TR - e
L G
(1) g% A TR R% A0 i T8 Tk oy 48 AR A b T 17 09 18] — 1F 2 s (E 28 T IR
AR > B RZE T ECE R R IR ER R 7 -

AR 170 A TRE - MRS G B o
AME 170)b) IRE T8B E 0 T FiR

“b) RN F I B A A AL S FHIEATH

FEY B (Ll i YO 1 MO R 1S % 4B 11 7 e b
Tk T A Rl
(i) FETEAKRFFRIT B - s

(i) 5 40T 1 T 9050 70 4 B B A T ) S R ) 7] [

LT VIR % AR A T B - 7 -
A RIS 23(2)0) 1A T8
(@) E5 () FRAEMA 5" ;
(b) WIZE (i) -

#| LR T W AT A o (M L IRARR B T (M RZIESE Bt ek -
B E RO T SR MR AR 2 o (B ERARR B T ERZIEENE 5 A0 -

RN AR - h R TR YR R T W T RO R B

Annex 11

Mutual Legal Assistance in Criminal U i3
Matters (Germany ) Order—Schedule 2

CAP. 525

I

2.
3

k%

|Subsidiary]

SCHEDULE 2 [s. 2]

MODIFICATIONS TO THE ORDINANCE

Section 5(1)e) of the Ordinance shall be modified to read as follows—

“(e¢) the request relates to the prosecution of a person for an external
offence in a case where the person—*

(1)* has been convicted, acquitted or pardoned by a competent court
or other authority in the place-** or Hong Kong in respect of
that offence or of another external offence constituted by the
same act or omission as that offence;* or

(ii)* has undergone the punishment provided by the law of that place
or Hong Kong*+** in respect of that offence or of another
external offence constituted by the same act or omission as that
offence;”.

Section 17(1) of the Ordinance shall be modified by deleting paragraph (ii).

Section 17(3)(h) of the Ordinance shall be modified to read as follows—
“(b) the person has had an opportunity of leaving Hong Kong and has
remained in Hong Kong for a period of 15 consecutive days from the
date of being notified that his presence is no longer required for any

of the following purposes* etherwise-than-for**—

(i} the purpose to which the request relates, of**

(ii) the purpose of giving assistance in relation to a criminal matter
in Hong Kong certified in writing by the Secretary for Justice to
be a criminal matter in relation to which it is desirable that the
person give assistance.”.

Section 23(2¥a) of the Ordinance shall be modified—

(@) by adding “or™ at the end of subparagraph (i);
{(h) by deleting subparagraph (ii).

The words underlined are added. (The underlining is for ease of
identifying the modification).
The words crossed out are deleted. (The crossing out is for ease of
identifying the modification).
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