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Deeming Provision of Arbitration Bill for Legislative Council Bills Committee Meeting on
5 October, 2009

1. The issue which this paper deals with is the omission of an automatic Opt-in Provision
for Domestic Sub-contractors of any tier, to the scheduled "domestic" Provisions of the
Bill. A provision was included in all drafts of the Bill (Clause 102 in the Consultation
Draft) until after the completion of the consultation.

2. The new arbitration law will be a unitary one based on the UNCITRAL Model Law
removing the legal distinction between international and domestic arbitration. The
Model Law does not contain important domestic provisions currently contained in the
existing Arbitration Ordinance and thus it was felt by the industry, and in particular
HKCA, that the current domestic provisions should continue to apply to "domestic"
arbitration.

3. Under the Arbitration Bill, a number of "domestic" provisions of the existing Arbitration
Ordinance have been included in Schedule 3. These include the court's power of
consolidation of two arbitrations or ordering that they be heard at the same time,
appointment of a sole arbitrator in default of the arbitration agreement specifying the
number of arbitrators and the powers of the court to decide a question of law and to
hear an appeal on a point of law. Parties to an arbitration agreement can expressly
opt in to the scheduled provisions such that they will apply to any arbitration pursuant
to that agreement.

4. The consultation Draft of the Arbitration Bill therefore included two relevant provisions.

(a) First, a provision whereby any existing contract containing an arbitration
agreement specifying that the Arbitration was to be "domestic" would, for a
transitional period of 6 years after the new law comes into effect,
automatically incorporate the scheduled domestic provisions.1

(b) Secondly, Where there was either an express or automatic opt-in to the
schedule, all sub-contractors of any tier would be deemed to have also
opted-in to the schedule unless the arbitration agreement in the Sub-contract
expressly provided otherwise.?

! Clause 101.
% Clause 102.
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The responses to the Consultation process were against the deeming provision
referred to in (b) above. HKCA specifically and strongly supported this provision.
Hong Kong Institute of Surveyors, the Urban Renewal Authority, Messrs. Herbert
Smith, Messrs Pinsent Masons and Hong Kong Institute of Architects and Mr. Chan
Che Bun Anderson also supported it.> The Judiciary expressed no views on it.
Against it were Mr. Peter Caldwell, Messrs Lovells, Bar Association, Hong Kong
General Chamber of Commerce, Hong Kong Institute of Arbitrators, Mr. Robin Peard,
Mr. Samuel Wong and the Hong Kong Federation of Electrical and Mechanical

Contractors Ltd*. The Government decided to remove the provision.

This Paper explores the history of the draft Bill's progress and the arguments for and

against the incorporation of the deeming provision.

Bill History

7.

The Committee on Hong Kong Arbitration Law established by the Hong Kong Institute
of Arbitrators in cooperation with the Hong Kong International Arbitration Centre
produced its' draft report in July 2002. It sought comments on its' draft report and
HKCA duly made a submission on 29 October 2002 (Appendix 1). In that submission,
HKCA stated :

"We consider that it is necessary for the Arbitration Ordinance to retain a
number of provisions which would be applicable only to Domestic
Arbitrations, without the need for a party to "opt-in" or "opt-out”. The fact that
the Report recommends retaining these provisions, albeit on an "opt-in" or
"opt-out" basis, suggests strongly that they are potentially important
matters. ... We therefore consider strongly that the Ordinance should retain
a separate section, including provisions applicable only to Domestic
Arbitrations."

At this time therefore, HKCA were proposing to retain a separate domestic section for
the new arbitration law and thus to retain the legal distinction between international
and domestic arbitration. The Joint Committee considered HKCA's submission and
proposed to retain a small domestic section "so that if the parties to an arbitration

agreement refer to arbitration being domestic then these provisions will automatically

apply."5

There was then an exchange of letters between HKCA and the Joint Committee

confirming this position (Appendix 3).

® By suggesting that the starting point for arbitrations should be under the domestic regime.

* The HKFEMC was against it however because they wished the automatic opt in to be applicable to sub-contractors
irrespective of the position pertaining at main contract level. In effect therefore they were in favour of the principle but
not the mechanism.

® As referred to in Mr. Colin Wall's letter to HKCA of 5 March 2003 (Appendix 2).
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10. It is noteworthy that, at this point, there had been no discussion concerning any

deemed opt-in for domestic sub-contractors.

11. The final Joint Committee Report was issued on 30 April 2003. That included the

following passage:

“As a result of discussion of the HKCA submission the Committee decided it
was appropriate to accommodate the need expressed by HKCA to allow
users of standard form contracts to “opt in” to certain provisions of the

former domestic regime which they have enjoyed through such contracts.”

12. The first mention of a deemed opt-in for sub-contracts was in HKCA's legal advisor’s
email of 18 April 2005 to HKCA :

"The concern | was left with in 2003 when HKCA came to its compromised
solution® with the Report Committee was the risk of different arbitration
regimes applying to different contracts on one project. For example, the
Main Contract could opt-in to the Domestic regime but a Sub-contract down
the line omits to do so and is therefore treated as an international arbitration.
| think this can be overcome in the detailed drafting by stating that all Sub-
contracts down the line have the same regime as a contract above. In my
example, therefore, all the sub-contracts would be Domestic Arbitrations
(unless of course they opt-in to the international regime). | have suggested
this to Peard and he has no objection to this although cannot speak for
everyone of course."

13. This proposal was then made by HKCA (through its legal advisor) at the meeting held
at Government on 19 April 2005 and "All participants agreed that the deeming
provision proposed by Mr. Lewis could address the construction industry's concerns
and should be mentioned in the LegCo paper as a proposal acceptable to the
profession." (Appendix 4).

14. HKCA representatives attended the Legco Panel on Administration of Justice and
Legal Services on 27 June 2005. Prior to that meeting, HKCA wrote to the Panel by
letter of 15 June 2005 (Appendix 5) and expressly stated :

"In the subsequent post report consultation with the Department of Justice,
HKCA have identified a further two requirements, for the better and
necessary protection of the construction industry: ..... (a) although it can be
expected that Hong Kong Employers such as the Government, MTRC,
KCRC, Housing Authority etc as well as developers, will be alive to the
changes and ensure that their Standard Forms of Contract provide a proper
"opt-in" provision, HKCA has concerns about whether such provisions will be
incorporated in sub-contracts. HKCA therefore proposed, (and subject to the
drafting, it was accepted by all relevant parties) that if a head contract
contains an opt-in to the Domestic Regime, all Sub-contracts and associated

® The reference to a compromise is a reference to the offer by the HKIArb Committee, through Mr. Robin Peard, to
support the HKCA submission in its final Report provided HKCA dropped its requirement for the retention of a full
domestic section in the new law and therefore the retention of a dual regime.
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15.

16.

contracts would be deemed to have also done so. This is considered as
extremely important by HKCA."

During the drafting of the Bill various concerns were expressed about the automatic
opt in provisions and there were a number of changes to the drafting such that in the
final provision sub-contractors outside of Hong Kong were excluded from the
automatic opt in. The final draft provision therefore provided an automatic opt in for
sub-contracts down the line which themselves contained arbitration agreements,
unless the sub-contract was an “international” one and provided there was no break in
the chain. For example if a sub-contract contained an express opt in of part only of the
scheduled provisions or if it contained an express opt out of the schedule the
automatic opt in down the line would not apply and the chain of automatic opt in would
be broken. A concern was also expressed about the indefinite continuance of the
automatic opt in provisions in toto and it was agreed instead that there should be a

transitional period of 6 years.

The Consultation Document, after describing the opt in provisions stated: “Comments

are invited on the “opting-in” system.”

Consultation Responses

17.
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By letter dated 24 April, 2008 (Appendix 6 ) HKCA submitted as follows:

“We fully support the idea of the Opt-in provisions for the matters set out in
Schedule 3. We consider that these provisions are very important for
stability and continuity of Domestic Arbitration in Hong Kong.

We also support the automatic Opt-in provisions in Clause 102 with one
exception. We originally put forward the proposal that there should be an
automatic opt-in so that contractors and sub-contractors would not be taken
by surprise by the changes in the law. During the drafting, we were
consulted as to whether the automatic opt-in could apply for a transitional
period of 6 years and we agree with this. This period should give all users of
arbitration sufficient time to revise their standard forms of contract and also
to make them aware of the need to include express opt-in provisions in their
bespoke contracts.

The exception we refer to is the exclusion from the automatic opt-in system
of arbitration agreements which have international aspects to them as set
out in Clause 102(2). We firmly believe that there should be no exception
from the law for suppliers and sub-contractors who may be from overseas
but nevertheless do business with Hong Kong companies. It must be
assumed that those doing business in Hong Kong or supplying goods for
incorporation in projects in Hong Kong will make themselves knowledgeable
of Hong Kong law. If they do this they will be free to expressly exclude the
automatic opt-in provisions and this we believe is sufficient protection for
them.”



Arguments against the Automatic Opt-in for Sub-contracts (and HKCA's Response)

18.

19.

20.

21.

The provisions are too complex (Mr Samuel Wong). Only one response made this

comment and HKCA submit it should be disregarded.

There should be no automatic opt in (generally) for “domestic arbitrations” (Messrs
Lovells). Lovells suggest that there should be automatic opt in only for the construction
industry but do not criticise specifically the automatic sub-contract opt in. Lovells’
argument is therefore about the applicability of Schedule 3 and not its content. This is

therefore not relevant to the issue.

The scope of application is not clear (Bar Association, Hong Kong Institute of
Arbitrators). This is a comment about the drafting and should not be taken into

account in deciding the issue.

The provision impinges on party autonomy as sub-contractors not specifically opting
for domestic arbitration will find themselves subject to Schedule 3 (Hong Kong
General Chamber of Commerce, International Chamber of Commerce-Hong Kong, Mr.
Peter Caldwell, Mr. Robin Peard, and Mr. Samuel Wong). This seems to be the only
argument going to the principle of automatic opt in. The argument is that a sub-
contractor has not agreed to the domestic schedule and it is wrong for it to be deemed
to have submitted to the domestic schedule. HKCA believe this argument to be
misconceived for the reasons set out below. The automatic opt in for Hong Kong sub-
contractors does no more than retain the status quo under the current Arbitration

Ordinance and this is the intention of the deemed opt in provisions.

The Argument in favour of the Automatic opt-in for Sub-contracts

22.
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The philosophy of the proposed automatic opt-in for contracts is the retention of the
status quo for those contracts which are drafted on the basis of an express opt-in to
the domestic regime under the current Arbitration Ordinance. Under the existing
structure of a project, if the main contract contains a reference to domestic arbitration
that contract will be governed by the domestic regime whether or not the arbitration
agreement would otherwise be governed by the international regime. So far as sub-
contracts are concerned if they are domestic sub-contracts they would also be
governed by the domestic regime and if international sub-contracts they would be
governed by the international regime unless the sub-contract arbitration agreement
contains express contrary requirements. Importantly, under the existing regime a
domestic sub-contract would not need to expressly refer to the domestic regime

as this will automatically apply



23.

24.

25.
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If there is no automatic opt-in for sub-contracts under the new law this position will
change. Without an express opt-in all sub-contracts, whether or not they would have
qualified for a domestic arbitration under the existing regime, will be governed by the
international unitary regime under the new law. This could significantly prejudice local
Hong Kong sub-contractors as they will be required to be sufficiently sophisticated to
know how to deal with the new law in order to preserve the status quo of being under
the domestic regime under the new law. This is to be contrasted with main contracts,
almost all standard forms of which in Hong Kong, include a reference to domestic
arbitration, thereby attracting the domestic schedule under the new law for the

transitional period of 6 years.

Therefore the status quo of local sub-contractors will immediately alter when the new
law comes into force, unless those sub-contractors are aware that they need to
change their sub-contracts and do so effectively. The objective of status quo retention
of the new law is therefore unlikely to be achieved in all cases. In HKCA'’s submission
if a sub-contractor under a main contract which is subject to the domestic Schedule of
the new law would have been subject to the domestic regime under the existing law,
that sub-contractor should also be subject to and enjoy the benefits of the domestic
schedule of the new law, for the transitional period, being the period which it is
recognised (by the new law) as being necessary for the probably more sophisticated
Employers and main Contractors to arrange amendments to their standard form
contracts. Those in the position of being least able to protect themselves will therefore

be let down and prejudiced by the new law as currently drafted.

HKCA strongly believes therefore that the automatic deemed opt in to the domestic
schedule for local sub-contractors which was included in the Consultation draft, should

be reinstated to the Bill.

The Secretariat
The Hong Kong Construction Association, Ltd

9 September, 2009
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MI; Robin S PEARD

Chairman : :

Heng Kong Institute of Arbifrators Committes —(‘5 MN D“ZM Z%&
The Hong Kong International Arbitration Centre

38™ Rloor .

Two Exchange Square

Central

Hong Kong

Dear ;f/« ﬁé}%ﬂ"{;

We refer to your draft report and your invitation for comments, We also refer to
the seminar held on 9 October 2002 (“the Seminar®),

L This submission is made on behalf of the Hong Kong Construction
Association (“HKCA”). HEKCA has abowt 400 mermbers comprising local
and international contractors carrying out foundations, civil engineering and
building contracting. '

2. According to statistics on thé website of the Hong Kong International
Arbitration Centre (“HKIAC?) the construction industry is by far the largest
user of arbitration in Hong Kong. In the year 2001, out of 307 dispures
referred to HKIAC, 195 of them were construction disputes, almost two
thirds and we therefore believe that contractors are the largest users of
arbitration in Hong Kong.

HKCA were allowed a single representative on your Comunitiee but there
was no other representatives from the contracting industry on a committee of
22 persons, ' '

Lt

4. HKCA agrees that the Arbitation Ordinance needs to be rewriften. I ic
currently very difficult for our members 1o understand it. Indeed, it is so
complex that it is possible only for lawyers to understand it.

JP2
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that the Report . .
or “opt our” b;:?:‘msu“:ilgss%sretgnm these provisions, albeijt on an “opt in”
matters. 7 TeST stongly that they are potentially impgrtait

(i) the courrs i .
power to decide, on equest, a preliminary issue of law that

arises in the arbitration (paragraph 32.9);

(iii) the right to L :
by msih apply for leave to app.cfal‘ an Arbitration Award (paragraph

(iv) the right for the court 0 tax / assess costs Payable in an arbitration

(v) the ability of an arbitrator f o .
- GHIAOE 10 give a- decision “ex ae o n g
fhggs vg;;rfis;r a dcczc?:g;z that is made on the basis of fvhatiﬁ";‘gmg‘;
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() {xv) the power of the tribung to order interim measures of protection

XV} the confidemiaiity of arbitration proceedings and decisions (paragraph
5.18); . S o

(xv}  the power of the tribunal to give different awards at different times on
different issues {(paragraph 36.] I) S

(xv)  deeming provisions as fo when notices are served (paragraph 7.1);

(xv} the procedure for challenging arbitrators for impartiality / bias
(paragraph 17.1); | o

{xv} the method of comhxcncing validly ag arbitration (paragraph 26.4);

(xv} the ability to amend Pleadings subject 10 the right for the tribunal to
refuse permission {paragraph 28.2);

(xv) The :ight‘ to have an ora} heating at the request of a party — and the
tnbunal’s general power 1o decide when to hold hearings (paragraph
293y o

(xv) the mibunal’s POWELS 2s to how to proceed if 4 party fails o serve jts
pleadings (pmgraph 30.3); - ,

(xv) the provision that substantive decisions on a 3 member tribunal shall
be made by majority vote (paragraph 34.3).

Of these we consider that (i) is the most signiﬁcént issne,
S .../P4
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'8, Itis already apparent that there ara over 20 opt-in and optvout provisions to

procured on various standard forms of contract; the Government, MTRC
KCRC,\ the Airport Authority, Housing Society, Housing Authorityr: HOSpitai
Authority all have their own standard forms, as well as there being a laree
number of contracts et by developers, it is obvious that it will not be
possible to obtain a wnified approack to- arbitration agreements.  The
Industry could therefore find itself operating under a number of significantly
different arbitration agreements cach with effectively 2 different set of laws
being applicable. -

Q 9.  We therefore consider strongly that the Ordinance should retain a separate
scction, including provisions applicable only to domestic arbitrations.
Some of the opt-in and opt-out provisions could perhaps be retained as
optional but there should be a core sef of provisions applicable to domestic
arbitrations, including the following :

(fy  the cowrt’s power fo order arbitrations to be consolidated or heard
concurrently should be retained for domestic arbitrations. In our
industry, where sub-confracts are so iroportant, it is vital that this

" power is refained to ensure that in appropriate cases the rsk of
inconsistent - findings by different arbitrators is avoided. You
suggested at the Seminar that the Committee might reconsider this if it
could be shown that there have 2 large number of applications to the
Court under Section 6B. With respect this is not the point. There
may have been. few applications because consolidation has ocourced

e : by agreement, there being little point in contesting an application.

(J Our xuembers and advisers know of such cases;

(ify the right to apply to the court for leave to appeal an arbitrator’s award
should be retained for domestic arbitrations. This power has been
exercised by the Hong Kong Cowrts a number of tdmes and is
considered to be an mportant safeguard for those .occasions when an
arbitrator gets the law very wromg. It is we consider particularly
important in Hong Kong where there are question marks over the
abilities of some practising arbitrators.  You suggésted at the Seminar
that successful applications for leave are rare. We would not agree
that this is necessarily true or indeed that this is relevant. The right of
applying for leave to appeal is an emergency power or safety valve.
Merely because it is not often successfully used does not provide good
logic for not retaining the right. In any event our members and
advisers know of a number of successful applications over the years
and in each of these cases there would have been a miscarriage of

JPS
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Justice had there had been no right of‘appc‘fﬂ. The absence of the right

Court for domestic arbitations :

(i)

arbitrations and vot left to the discreti

otherwise.

the default number of arbitrators sho

i lthe case of an international arbitration but it

. : Iraportant to retain certainty that a single arbitrator
will be appointed in domestic arbitrations,
You suggested at the Seminar

unless the parties agree
that a guideline should be

given to HKIAC to the effect that a single arbitrator should be

appointed for a domestic arbitration.

This begs the question of what

HKIAC will interpret a domestic arbitration 1 be if ¥ s not defined in

the new Ordinance. Our view is
new Ordinance. -

10.
abolish the right of a
“misconduct” or “serious hregularity”,

t0 remove arbitrators for misconduct are

that this should be spelt out in the

Another 'pro'posed change that we feel strongiy about is the proposal to
party to apply to the Court o remove an arbitator for

Alhough successful applications
race (although there have been

some), the current powers of the Court at least provide g degree of protection

for these extreme cases.

Indeed it may be
itself has deterred some arbitrators from misconducting themselves.

that the existence of the power
Again

this is an important power given the question-mark over the quality of some .

arbitrations.

11,

arbitrators in Hong Kong and should be

A proposed change which we believe would
additional costs beipg inowrred in arbitrations is
party’s right o 2 “veasonable opportunity™
a “full opportunity”. This would have
arbitrator is endeavouring to adopt fast tr

retained at least for domestic

lead to the potential for
the proposal 10 replace a
1o present its case, with a right to
potential significance where an
ack or cost saving procedures but

one of the' parties objects and instead requires that the arbitration all but

replicate High Court procedures,

This removes one of the benefits of

arbitration, its flexibility and we would therefore suggest that the existing

wording is more appropriate.

12. ‘The above four matters are fthose our

members feel most strongly about.

They are also of course matters which the international business community
also may feel strongly about from the point of view of nternational

CB1-NOU-2002  18:54 L ARED oo eema
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arbitration. In saying this however we note that in England and Wales the
Arl?itration Act of 1996, which has & unitary regime, retains a default single
arbitrator and the right of appeal to the courts even for international
arbitrations.

13. It seems 10 us, in conclusion, that the distinction between international and
domestic arbitrations should be rvetained although the section of the
Ordinance dealing with domestic arbitrations could be fairly Emited. We
note that at the Seminar you stated that one of the objectives in having a
unitary regime Was so that the new Ordinance could be clear and user
friendly. The existing Ordinance {s unolear because of the way it is drafied
and because of the way it has been revised over the years. It is not unclear
because it contains a separate regime for domestic disputes, and it should not
be difficult to draft a clear Ovdinance which includes some separate
provisions applicable only to domestic arbitrations. '

1 hope that our corments are helpful and would be pleased to elaborate,

Yours pincerely,

!
'

\

v
Billy Wong \
President -

¢.c. Secretary for Justice -
Works Bureau Legal Advisory Division, Ms May Tam.

Masons ~ Mz Dean Lewis

TOTAL P.B6

G1-NOU-2BE2 10155 +652 20833 5664 : b me
18/11 '04 THU 08:48 [TX/RX NO 53151 Eh006






[V R TR TR SR VIVLWERS | F Y

T MIME RLLY IV LY (SR B SR SRV

COMMERCIAL, MEDIATION & ARBITRATION
SERVICES LTD.

WMo % W B WP W R

75 G 0 R A R 2 W AR T K 1206 &
Suite 1206, Workingview Commercial siilding 21 Yia Wa Sreer, Cagseway Bay, Hoop Kong
Telephone sl : 2575 3667 Facsimile WYL 2574 5236 Lanail TR infofBrimasheod ” hrpyffwww.cransd.com

5" March 2003

Mr Patrick Chan

The Hong Kong Construction Association Lid
3/F, 180-182 Hennessy Road

Wanchai

Hong Kong

Dear Patrick

Proposed Changes to Hong Kong Arbitration Law

Yesterday evening there was a full meeting of the above commitiee. The object of the
meeting was to consider the various submissions that were received as a resuit of the
consultation on the draft report on the proposed changes to the Arbitration Ordinance.
The camments from HKCA formed the major item to be discussed.

As you are aware HKCA wrote to Mr Robin Peard in a letter dated 29™ October 2002
setting out its views on the draft report. Subsequent {0 that letter HKCA had a meeting
on 5 December 2002 where various views were exchanged.

.

Basically HKCA wished to retain a separate section of the Ordinance, which would be
applicable to Domestic Arbitrations. There were four core provisions which HKCA
wished to retain. Tnese were;

1. The Court's power to order consolidation or concurrent arbitrations (the current
Section 6B);

2. The right to apply to the Court to appeal an arbitrator's award,

3. That the default number of arbitrators should be retained as ane;

4. The retention of the "misconduct” provisions.

Another concern was the proposed change to replace a party's right to a “reasonable
opporiunity” to present its case, with a right to a "full opportunity”. Robin Peard and

others supported this latter point and | am- pleased to be able fo tell you that the
committee has agreed that the “reasonable oppartunity” provisions will be retained.

1 (vl
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Letter to Palrick Chan dated 5" March 2003

With regard to the other four numbered points, [ believe that we have_ reached a
satisfactory compromise, which will leave domestic construction arbitrations largely
untouched should the Arbitration Ordinance be amended in accordance with the
recommendations of the Arbitration Reformy Commitige. ,

The Committee agreed that there should be a small "Domestic Arbitration Section” in the
Ordinance so that if the parties to an arbitration agreement refer to arbitration being
domestic then these provisions will automatically apply. The Committee agreed that
items 1, 2 & 3 should all be referred to in this small section. It was only ltem 4, the
misconduct provision, which was not supported and the recomsendation of the
Committee will remain that it should be removed.

This does not leave the arbitrating parties in a totally unprotected position if the arbitrator
"goes off the rails” as Article 12 of the Model Law provides that arbitrators can bhe
removed during the arbitration if there are circumstances that give rise to justifiable
doubts as to the arbitrator’s impartiality or independence. Furthermore, | was informed
that the HKIAC Pane! Selection Committee, which is the body that considers arbitration
appointments are informed by the Court if there are justified complaints made about an
arbitrator's conduct and that the Panel Selection Commiftee then takes the necessary
action, | should add for completeness that the HKIAC is the default appointing body if
the parties cannot agree their own arbitrator.

My firm recommendation is that HKCA should accept this compromise. The
compromise also has the advantage that the transitional arrangements should be easy
to implement, as it is my understanding that the standard forms of contract used for
construction in Hong Kong all contain references to domestic arbitrations, with the
exception of the HKIA Standard Form of Building Contract, which is soon to be replaced.

The way forward is as follows:

-~

&) { will need to receive formal approval from HKCA to these compromise proposals
as soon as possible, so that a final version of the report can be prepared and
submitted to Government. '

b) I will need fo provide evidence that the existing construction standard forms of
contract do currently refer to Domestic Arbitration.

c) We have been asked to come up with some recommended wording for what this
Dornestic Arbitration Section might contain.

In respect of item a) | am happy to meet with David Suff's Committee to explain first
hand what these matters mean, although | feel that this could probably be done by
merely circulating this letter and giving the members of the Committee a specific
deadline for comment,

In respect of item b) | believe that Peter Berry would be in the hest position {0 provide
copies of the current arpitration clauses used in the standard form of construction
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Letter to Patrick Chan dated 8™ March 2003

contracts in use In Hong Kong and the latest version of the replacement Standard Form
of Building Contract.

In respect of item ¢) then all that is needed is sdme fairly simple wording which will say
that if the parties have agreed that the afbitration is to be a "Domestic Arbitration” then
notwithstanding anything to the contrary, the following provisions are deemed to apply.
lthis would require a cross reference to the provisions relating to the right of appeal, a
sole arbitrator and consolidation). These three provisions together with a number of
other additions to UNCITRAL Model Law will be contained in a separate section of the
revised Arbitration Ordinance.

To speed miatters up | have taken the liberty of circulating this letter to David Suff, Peter
Berry, Martin Hadaway and Dean Lewis.

| look forward to hearing from you shortly.
Yours sincerely

For and on behalf of
Commercial, Mediation & Arbitration Services Lid

loben

Colin J Wall
Managing Director

cec; David Suff - Balfour Beatty 2736~ 0811
Marlin Hadaway ~ Gammon 2616 - 6041
Dean Lewis — Masons 2845 — 2956
Peter Berry = FIKCA 2982 0208 / 2672 - 7104

LET P Chan propased changes lo PIK At Law {
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A enorber of Intermetionsl Podoration €t Asian And Waplesn Paglie Crukostors’ Lrsociations.

Dear

| 26Mach2003 0
Ref BW/WS/DLAm239:03349 o L e
Mz. Robin 8. PRARD _
Hong Kong Institute of Arbifrators Compuittee .
The Hong Kong Inteinational Arbitration Centre : B_Y Fax and Post
38%Floer . o S S
Two Bxchange Square ’ '
Cengal S _ "
U Hong Kong o R | A % W/{ v DJQI'\.(\ Zém“%
e e

{

Reform of Hong Kong Arbitration Law
1 uniderstand ﬁ'om '_C'éiin' Wali,i HKCAs repreSént&:ive on your Atbitration Reform
Compittes, that HKCA's Submission. was discussed at & Cormmittee Meeting on
4 March 2003. . Colin has reported that the Cotamittee is minded to recommend
that a small "domestic” section of the Ordinance be refrined which would inchude ;
1. The Courf's f)éw'er to order consolidation (carrently Seciibz; 6B).

2. The right of ap_?eai to the Court,

That the &afau}t nusmber of arbitratory should be one. B .

This “domestic® section will apply fo arbitrations where the a;riiitrsriion agreement
fias expressly stated that the arbifration Is to be treated as & "domestic” arbitration.

I am pieaseci' to ‘confimm that the pi'onsa? described _abév%_: is considered to be
satistactory from HKCA's point of view, '

As most of the standard form construction coniracts in Hong Kong akeady contain
wording which requires thet arbitrations sre treated #s domestic ones, expect that
changes fo the standard forms may cither be wmecessary or will be minimal,
following the promulgation of the new Ordinance although, of cowrse, this will be a
matter for the procuring bodies concerned.  For your information, 1 enclose copies
of the relevant pages for the following standard form construction contracts which

include the reference fo domestic :

B2

F, 181152 Hepncssy Rowd., Wanchst, Hons Kongp  Tel 28724334, Fax; 237278 Eqveadl sdmin@hica.com. bk ww.hkcn.cnmﬂ
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FROM :HKCA
26703 2003 12137 FaX 862 25186041 GAYMON SKANSKA TOP MGT

)

FAX NO, + 852 2575 7827

THRZEW W

The Hosg Eong {Lonqi“mahcm f%fwzm ion Lid

Page 2 .
Ref: BW/WS/DL/mn:239:03:1A49

i

2.

5.

6.

Govem%ﬁén{éc‘{i
KCRC GOC,
MIRC GCC,

Aiport Aﬁémziy Gee.,

Mov, 18 2004 18:8iRM P2

+ HECA

Boo2/002

7

Current Draﬁ‘ ef the New Bw}dmg Siamieud Form of Ccntract for Hong Kong.

The HKCA Standmd Form of Domestxo Sub‘Contrac%

Precisely how the dramng of this section of the new Ormmnce sh:mid be set out
will of course depend on how the Crédinance is re~drafted hus of course we would be
very pieased o provxde input at the z appropriate time.

I would iike to exprcss my appreciation of your Comumittee’s setfous consideration
of HKCAYs Submission. :

Yours sincerely,

ce  Masons (Mz: Dean Lewis) (wie)
Mr Colin Waﬂ (wfe)

S5-MRR-2663  12:31 O+ a52 2514604l

18711

95 T
"04 THU 10:03
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FROM 1 HKCA FAX NO. @+ 852 2575 7827 Nov. 18 2884
RoMAR-20G3 11326 FROM  JOMNSON STOKES & MASTER  TD 25727124
R. S. PEARD 5r. vt at, FEE LA, B85 Asb.,
18th Floor, Prince’s Building,
10 Chater Road, Central, Hong Kong. B
. Tel: 28434433 Fax: 28459121 (Office) 25171106 (Home)
" E-Maik robiix.peard@jsﬁx_daw.wm a
Our Ref. " RrsPr410
Your Ref. - BW/WS/DL/mn:239:03:1A%
31st March 2003
Mr. Martin Badaway,
P ~ Vice President, _
o The Hong Kong Construction
Assocition Linifed, .
3/F, 180-182 Hennessy Road, ' o
Wanchai, : 7
Hong Kong. By fax go. 25727104

Re: Reform of Hong Kong Arbitration Law

Thank you for your Jexter of 26th March.

igr@gzAm P3

e

W

Y3

L b
I'believe that the Full Commitiee will be making a recommendation along the lines set out

in your letter. In fact T am at present incorporating the recommendation in the

Committee’s Final Report which will thes be presented to the Full Committes for apf}mval

and thereafier sent to the Secretary for Justice.

Department of Justice will start drafting 2 new Ordinance.

Once it is decided that the Committee’s recommendations will be implementod, the

Please thank the various Members of The Hong Koug-Construction Association Lunifed for

their input.

With best regards,
Yours sincérely,-

R. S, Peard

1852 2Btadis

S1~MAR-200F .
18711 '04 THU 10:03
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Minutes of meeting
at 2:30 pm on Tuesday 19 April 2005
at the conference room, 4/F, High Block, QGO
to discuss the Report of the HK Institute of Arbitrators’
Committee on Hong Kong Arbitration Law

Present

Mr Robert Allcock, Solicitor General (Chatrman)

Mr Robin Peard, JP (HKIAC/HKIArDb)

Mr Philip Yang (HKIAC)

Mr Peter Caldwell (HKIAC)

Mr Christopher To (HKIAC)

Mr David Bateson (HKIArb)

Mr Paul Barrett (CIArb East Asia Branch)

Mr Dean Lewis (HK Construction Association)

Mr Patrick Chan (HK Construction Association)

Mr Ken Somerville (I.egal Advisory Division (Works), ETWB)
Mr Godfrey Kan, SGC/LPD/Department of Justice (Secretary)

Absent with apologies

Mr Glenn Haley (CIArb East Asia Branch)
Mr Douglas Wardale (CIArb East Asia Branch)

The Chairman welcomed the representatives of the HK
International Arbitration Centre (“HKIAC”), the HK Institute of
Arbitrators (“HKIArb”), the Chartered Institute of Arbitrators (“CIArb”)
East Asia Branch, the HK Construction Association (“HKCA™) and the
Legal Advisory Division (Works) of the Environment, Transport and
Works Bureau. He said it would be easier to convince the Legislative
Council and the Executive Council of the need to implement the



proposals of the HKIArb Committee on Hong Kong Arbitration Law
(“the HKIArb Committee”) if the profession and major users of
arbitration could reach consensus as to how to carry forward the report of
the HKIArb Committee published in 2003.

2. The participants of that meeting noted that the Department of
Justice had circulated to them the fifth draft (dated 6 April 2005) of the
Information Paper for the LegCo Panel on Administration of Justice and
Legal Services concerning the 2003 Report for comments. All the
participants agreed that it was common ground that the Arbitration
Ordinance was not user-friendly and should be simplified.

3. In relation to the proposal of the HKIArb Committee that
Hong Kong should have a unitary arbitral regime using the Model Law as
the basis with a small section containing provisions for parties to a
domestic arbitration to opt-in, Mr Lewis said that HKCA had requested
that certain provisions in the existing domestic regime be retained in the
new Ordinance but did not want to hold back law reform because of that
issue. The objectives of HKCA had been to assist the development of
arbitration law in Hong Kong whilst ensuring that the interests of
domestic arbitration users would be protected under the new law.

4. Mr Lewis referred to paragraph 19(m) of the draft LegCo
paper and said that one of the major concerns of HKCA had been the risk
of sub-contractors not being sophisticated enough to draft their sub-
contracts mirroring the principal contracts. He pointed out that most
Government and quasi-Government bodies specified in their construction
contracts that the arbitration agreements were, or should be treated as,
domestic arbitration agreements. He believed that that would remain the
case after the proposals had been implemented. HKCA members would
also be diligent enough to include such a provision in their sub-contracts
at the first sub~contract level. However, the Association had less control
over sub-contractors further down the contract chain. It was parties to
these sub-sub-contracts that required protection under the new statutory
framework.



5. Mr Lewis said that the above concern could be addressed by
including a deeming provision in the draft legislation to the effect that
where a contract (in the construction field) opted-in to the provisions in
the “domestic section”, then all sub-contracts below the principal contract
as well as all contracts associated with the principal contract would be
treated as domestic unless the parties to the sub-contract or associated
contract concerned had opted out of the “domestic section” or opted-in to
the provisions of the main body of the new Ordinance, depending on how
the new legislation would be drafted. Mr Lewis emphasised that
HKCA’s position on the Committee’s proposals was predicated on the
inclusion of such a deeming provision in the new Ordinance.

6. Mr Lewis added that HKCA would support the setting up of
a working group to assist the drafiing of the new Ordinance if it was
decided that the HKIArb Committee’s proposals should be implemented.
He said HKCA would like to be represented on such a working group so
that the interests of the construction industry could be protected.

7. Mr Peard said that Mr Lewis’ proposal was worth
considering but would require careful drafting to deal with matters such
as the nature of sub-contracts that would be caught by the deeming
provision and whether it would apply to contracts in the construction
industry only.

8. Mr Bateson considered that these matters could be
accommodated at the drafting stage.

9. Mr Barrett raised the possibility of providing for a right of
appeal unless the parties had opted out. He was concerned that Mr
Lewis’ proposal might have problems over time.

10. The Chairman asked whether, since there would be only one
regime with a schedule for opting in, it would be preferable to provide for
an opting in without using the word “domestic”.

I1. Mr Peard said that the standard form of building contract
used the word “domestic”. He believed that the Committee’s proposals



(with or without modifications) could address the concerns of the
construction industry without the need to revise the standard forms being
used by the Government and public bodies.

12. The Chairman suggested that the new law should be
prospective and should not have any retrospective effect on previously
agreed contracts, which might continue to have effect for a long time. Mr
Yang referred to the Arbitration Act 1996 in the UK and said that the
provisions of the Act applied to arbitral proceedings commenced on or
after the date on which the provisions came into force irrespective of the
dates of the contracts. The Chairman said that transitional provisions was
an important point which could be addressed at the drafting stage.

13. Mr Caldwell remarked that including a provision deeming a
sub-contract to be domestic if the principal contract was domestic might
not necessarily be in the interests of members of the construction industry
because a party might apply to the court for leave to appeal merely to
exert pressure on the other party, thus making weaker parties vulnerable
instead of protecting them.

14. All participants agreed that the deeming provision proposed
by Mr Lewis could address the construction industry’s concerns and
should be mentioned in the LegCo paper as a proposal acceptable to the
profession. They also agreed that a small working group should be set up
to assist the Department of Justice in drafting the new legislation instead
of conducting another consultation exercise.

15. Mr Bateson said that HKIArb supported the formation of the
working group. Mr Peard, Mr Lewis, Mr Somerville and Mr Caldwell
also agreed to become members of that working group. Mr Barrett said
that the CIArb (East Asia Branch) could nominate someone to represent
the Institute. Mr Yang said that since the Hong Kong Shipowners
Association had expertise in this area, the Department might consider
inviting them to send a representative. The Chairman advised that an
experienced law draftsman and a government counsel from the Legal
Policy Division of the Department of Justice would be nominated to the
working group.



16. The Chairman said that the LegCo paper would be revised in
the light of their deliberations. He said the paper would state that
adopting the HKIArb Committee’s proposals could meet many objections
to a unitary regime.

17. Mr Lewis suggested, and the Chairman agreed, that the last
sentence in paragraph 23 of the draft paper should be deleted.

18. Mr Peard suggested, and the Chairman agreed, that the
comments in section 2 of Mr Peard’s fax to Mr Kan dated 18 April 2005
concerning the need to achieve an Ordinance which was as user-friendly
as possible should be reflected in the paper.

19. In response to a question raised by Mr Somerville, the
Chairman said that paragraph 29 of the draft paper would be revised and
simply state that the Department of Justice proposed that a working group
should be formed to assist the Department in preparing drafting
instructions and the draft legislation, and the purpose of the paper was to
seek Panel members’ preliminary views on the HKIArb Committee’s
proposals.

20. The Chairman said that the paper would be presented to the
Panel for discussion in June and the Department would suggest the Panel
invite the professional bodies and HKCA to attend. He pointed out that
the Bar Association and the Law Society might also be invited as a matter
of course. '

21. All participants agreed to send representatives to the Panel to
give their moral support. They also agreed that it was unnecessary to
circulate the revised draft to them before distributing it to the Panel.

22. The Chairman said that the profession might wish to explain
the Committee’s proposals to the Hon Margaret Ng before the Panel met
in June. Mr Lewis said he would give advance notice of the Panel
discussion to the Law Society’s Alternative Dispute Resolution
Committee. Mr Peard kindly advised the Chairman that he would speak
to Hon Margaret Ng before the LegCo Panel meeting to explain the
purpose of the amendment proposals.



23. The Chairman was pleased that the profession and major
arbitration users could reach consensus as to the way forward and
thanked all participants for their contributions.

24. The meeting ended at 3:30 pm.

(Mr Robert Allcock)
Solicitor General
Chairman
31 May 2005

Qur ref: LP 19/00/3C 11
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/ The Hong Kong Construction Association Ltd

A member of International Foderation Of Aslan And Wostern Pacific Contractors’ Assoclations

15 June 2005 ORIGH\IAL

Our Ref: 0200003850

Mrs Percy MA

Clerk to Panel

Legislative Council By Fax and Post
Legislative Council Building 2509 9055

8 Jackson Road

Central

Hong Kong

Dear Mrs Ma

Panel on Administration of Justice and legal Services
Meeting on Monday, 27 June 2005 at 4:30pm
Reform of the law of arbitration

Thagk you for your letter dated 27 May 2005.

We will be pleased to attend the Panel on 27 June 2005 to answer any questions the Panel
may have for us. Our representatives who will attend are:-

David Suff, Vice President of HKCA and Chairman of Civil Engineering Commirtee
[(DEER BREERSRERERIATR/NETE]

Dean Lewis, Partuer of Masons and legal adviser to HKCA

(R IE NSRRI T & I B B v e i e i )

Since the Hong Kong Institute of Arbitrators ("HKIA") produced its draft Report in J uly
2002, HKCA has been very actively involved in the consultation process leading up to the
publication of the final Report in April 2003.  Since its publication, HKCA has been
actively mvolved in the post publication process. This is perhiaps understandable given
that HKCA members and other parties in the construction industry are the largest users of
arbitration in Hong Kong.

A copy of HKCA's first submission to FIKIA is annexed herero.

Page ! of 3
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The Hong Kong Construction Association Ltd

Our Ref: 0200003850

I'would summarise HKCA's position on the major recommendations in the HKIA Report as
follows:-

1. HKCA finmly agree that the Arbitration Ordinance is in need of redrawing. [t is an
Ordinance which is difficult 10 understand, especiaily for the lay person.

2. HKCA believe that there is a difference in how a domestic and an international
arbirration  should be conducted.  Nearly all arbitrations involved in the
construction industry in Hong Kong are domestic arbitrations. The industry is
used to conducting arbitrations as domestic ones, which cutrently carries with it
certain fundamental and important rights. These include the right of appeal to the
Couxt, the right for the Court to determine a preliminary point of law, the ri ght for
the Court to order that more than one arbitration (which are related 1o each other)
can be consolidated or heard together and, finally, the right for an arbitration to be
conducted by a single arbitrator in default of agreement on the number of
arbitrators.

3. The final Report of HKIA recognises HKCA's concerns and proposes that it be
possible for parties to enter into contracts which "opt-in" to these fundamental
rights as a package. The contract would simply need to provide that an arbitration
would be a "domestic arbitration". This is of course the opposite of the current
position whereby parties have to "opt-out” of the domestic regime if their contract is
a domestic contract but they want it governed as if an international one.

4. HKIA were unwilling to consider maintaining the status quo with regard to
donuestic arbitrations and so HKCA, not wishing to hold back the development of
arbitration in Hong Kong, accepted that if a separate part of the new Ordinance
contained the fundamental rights referred to above, with a simple method of opting
in 1o these rights, then subject to the drafting of the Ordinance this would be
considered satisfactory from HKCA's point of view.

Page 2 of 3
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The Hong Kong Construction Association Ltd

Owr Ref: 0200003850

In the subsequent post Report consultation with the Department of Justice, HKCA
have identified a further two requirements, for the better and necessary protection of
the construction indusuy:-

(a) although it can be expected that Hong Kong employers such as the
Government, MTRC, KCRC, Housing Authority etc as well as developers,
will be alive to the changes and ensure that their standard forms of confract
provide a proper "opt-in" provision, HKCA has concerns about whether
such provisions will be incorporated in sub-contracts, HKCA therefore
proposed, (and subject to drafting, it was accepted by all relevant parties)
that i{ a head confract contains an opt-in to the domestic regime, all
sub-contracts and associated contracts would be deemed to have also done
so. This is considered as extremely important by HKCA.

(b) The drafting of the new Ordinance will be important and HKCA should be
an active party in its drafting to ensure that the industry's interests are
adequately protected. HKCA are therefore very pleased thar the
Department of Justice has agreed to set up a draft working group to assist in
the drafting of the new Ordinance and that HKCA will have a
representative on that group.

I look forward to meeting you on 27 June 2005.

Yours faithfully,

SRV T

David Suff
Vice President of HKCA and Chairman of Civil Engineering Committee

Encl

cC

Mr. Dean Lewis
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