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1. The issue which this paper deals with is the omission of an automatic Opt-in Provision 

for Domestic Sub-contractors of any tier, to the scheduled "domestic" Provisions of the 

Bill.  A provision was included in all drafts of the Bill (Clause 102 in the Consultation 

Draft) until after the completion of the consultation. 

2. The new arbitration law will be a unitary one based on the UNCITRAL Model Law 

removing the legal distinction between international and domestic arbitration.  The 

Model Law does not contain important domestic provisions currently contained in the 

existing Arbitration Ordinance and thus it was felt by the industry, and in particular 

HKCA, that the current domestic provisions should continue to apply to "domestic" 

arbitration.   

3. Under the Arbitration Bill, a number of "domestic" provisions of the existing Arbitration 

Ordinance have been included in Schedule 3.   These include the court’s power of 

consolidation of two arbitrations or ordering that they be heard at the same time, 

appointment of a sole arbitrator in default of the arbitration agreement specifying the 

number of arbitrators and the powers of the court to decide a question of law and to 

hear an appeal on a point of law.  Parties to an arbitration agreement can expressly 

opt in to the scheduled provisions such that they will apply to any arbitration pursuant 

to that agreement. 

4. The consultation Draft of the Arbitration Bill therefore included two relevant provisions.   

(a) First, a provision whereby any existing contract containing an arbitration 

agreement specifying that the Arbitration was to be "domestic" would, for a 

transitional period of 6 years after the new law comes into effect, 

automatically incorporate the scheduled domestic provisions.1 

(b) Secondly, Where there was either an express or automatic opt-in to the 

schedule, all sub-contractors of any tier would be deemed to have also 

opted-in to the schedule unless the arbitration agreement in the Sub-contract 

expressly provided otherwise.2   

                                                      
1 Clause 101. 
2 Clause 102. 
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5. The responses to the Consultation process were against the deeming provision 

referred to in (b) above.  HKCA specifically and strongly supported this provision. 

Hong Kong Institute of Surveyors, the Urban Renewal Authority, Messrs. Herbert 

Smith, Messrs Pinsent Masons and Hong Kong Institute of Architects and Mr. Chan 

Che Bun Anderson also supported it. 3   The Judiciary expressed no views on it. 

Against it were Mr. Peter Caldwell, Messrs Lovells, Bar Association, Hong Kong 

General Chamber of Commerce, Hong Kong Institute of Arbitrators, Mr. Robin Peard, 

Mr. Samuel Wong and the Hong Kong Federation of Electrical and Mechanical 

Contractors Ltd4. The Government decided to remove the provision.   

6. This Paper explores the history of the draft Bill’s progress and the arguments for and 

against the incorporation of the deeming provision.   

 

Bill History  

7. The Committee on Hong Kong Arbitration Law established by the Hong Kong Institute 

of Arbitrators in cooperation with the Hong Kong International Arbitration Centre 

produced its' draft report in July 2002.  It sought comments on its' draft report and 

HKCA duly made a submission on 29 October 2002 (Appendix 1).  In that submission, 

HKCA stated : 

"We consider that it is necessary for the Arbitration Ordinance to retain a 
number of provisions which would be applicable only to Domestic 
Arbitrations, without the need for a party to "opt-in" or "opt-out".  The fact that 
the Report recommends retaining these provisions, albeit on an "opt-in" or 
"opt-out" basis, suggests strongly that they are potentially important 
matters.  ... We therefore consider strongly that the Ordinance should retain 
a separate section, including provisions applicable only to Domestic 
Arbitrations." 

8. At this time therefore, HKCA were proposing to retain a separate domestic section for 

the new arbitration law and thus to retain the legal distinction between international 

and domestic arbitration.  The Joint Committee considered HKCA's submission and 

proposed to retain a small domestic section "so that if the parties to an arbitration 

agreement refer to arbitration being domestic then these provisions will automatically 

apply."5 

9. There was then an exchange of letters between HKCA and the Joint Committee 

confirming this position (Appendix 3).   

                                                      
3 By suggesting that the starting point for arbitrations should be under the domestic regime. 
4 The HKFEMC was against it however because they wished the automatic opt in to be applicable to sub-contractors 
irrespective of the position pertaining at main contract level. In effect therefore they were in favour of the principle but 
not the mechanism. 
5 As referred to in Mr. Colin Wall's letter to HKCA of 5 March 2003 (Appendix 2). 
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10. It is noteworthy that, at this point, there had been no discussion concerning any 

deemed opt-in for domestic sub-contractors.   

11. The final Joint Committee Report was issued on 30 April 2003.   That included the 

following passage: 

“As a result of discussion of the HKCA submission the Committee decided it 

was appropriate to accommodate the need expressed by HKCA to allow 

users of standard form contracts to “opt in” to certain provisions of the 

former domestic regime which they have enjoyed through such contracts.” 

12. The first mention of a deemed opt-in for sub-contracts was in HKCA’s legal advisor’s 

email of 18 April 2005 to HKCA : 

"The concern I was left with in 2003 when HKCA came to its compromised 
solution 6  with the Report Committee was the risk of different arbitration 
regimes applying to different contracts on one project.  For example, the 
Main Contract could opt-in to the Domestic regime but a Sub-contract down 
the line omits to do so and is therefore treated as an international arbitration.  
I think this can be overcome in the detailed drafting by stating that all Sub-
contracts down the line have the same regime as a contract above.  In my 
example, therefore, all the sub-contracts would be Domestic Arbitrations 
(unless of course they opt-in to the international regime).  I have suggested 
this to Peard and he has no objection to this although cannot speak for 
everyone of course." 

13. This proposal was then made by HKCA (through its legal advisor) at the meeting held 

at Government on 19 April 2005 and "All participants agreed that the deeming 

provision proposed by Mr. Lewis could address the construction industry's concerns 

and should be mentioned in the LegCo paper as a proposal acceptable to the 

profession." (Appendix 4).   

14. HKCA representatives attended the Legco Panel on Administration of Justice and 

Legal Services on 27 June 2005.  Prior to that meeting, HKCA wrote to the Panel by 

letter of 15 June 2005 (Appendix 5) and expressly stated :  

"In the subsequent post report consultation with the Department of Justice, 
HKCA have identified a further two requirements, for the better and 
necessary protection of the construction industry: ..... (a) although it can be 
expected that Hong Kong Employers such as the Government, MTRC, 
KCRC, Housing Authority etc as well as developers, will be alive to the 
changes and ensure that their Standard Forms of Contract provide a proper 
"opt-in" provision, HKCA has concerns about whether such provisions will be 
incorporated in sub-contracts.  HKCA therefore proposed, (and subject to the 
drafting, it was accepted by all relevant parties) that if a head contract 
contains an opt-in to the Domestic Regime, all Sub-contracts and associated 

                                                      
6 The reference to a compromise is a reference to the offer by the HKIArb Committee, through Mr. Robin Peard, to 
support the HKCA submission in its final Report provided HKCA dropped its requirement for the retention of a full 
domestic section in the new law and therefore the retention of a dual regime. 
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contracts would be deemed to have also done so.  This is considered as 
extremely important by HKCA." 

15. During the drafting of the Bill various concerns were expressed about the automatic 

opt in provisions and there were a number of changes to the drafting such that in the 

final provision sub-contractors outside of Hong Kong were excluded from the 

automatic opt in. The final draft provision therefore provided an automatic opt in for 

sub-contracts down the line which themselves contained arbitration agreements, 

unless the sub-contract was an “international” one and provided there was no break in 

the chain. For example if a sub-contract contained an express opt in of part only of the 

scheduled provisions or if it contained an express opt out of the schedule the 

automatic opt in down the line would not apply and the chain of automatic opt in would 

be broken.  A concern was also expressed about the indefinite continuance of the 

automatic opt in provisions in toto and it was agreed instead that there should be a 

transitional period of 6 years.  

16. The Consultation Document, after describing the opt in provisions stated: “Comments 

are invited on the “opting-in” system.” 

 

Consultation Responses 

17. By letter dated 24 April, 2008 (Appendix 6 ) HKCA submitted as follows: 

“We fully support the idea of the Opt-in provisions for the matters set out in 
Schedule 3. We consider that these provisions are very important for 
stability and continuity of Domestic Arbitration in Hong Kong. 

We also support the automatic Opt-in provisions in Clause 102 with one 
exception. We originally put forward the proposal that there should be an 
automatic opt-in so that contractors and sub-contractors would not be taken 
by surprise by the changes in the law. During the drafting, we were 
consulted as to whether the automatic opt-in could apply for a transitional 
period of 6 years and we agree with this. This period should give all users of 
arbitration sufficient time to revise their standard forms of contract and also 
to make them aware of the need to include express opt-in provisions in their 
bespoke contracts. 

The exception we refer to is the exclusion from the automatic opt-in system 
of arbitration agreements which have international aspects to them as set 
out in Clause 102(2). We firmly believe that there should be no exception 
from the law for suppliers and sub-contractors who may be from overseas 
but nevertheless do business with Hong Kong companies. It must be 
assumed that those doing business in Hong Kong or supplying goods for 
incorporation in projects in Hong Kong will make themselves knowledgeable 
of Hong Kong law. If they do this they will be free to expressly exclude the 
automatic opt-in provisions and this we believe is sufficient protection for 
them.” 
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Arguments against the Automatic Opt-in for Sub-contracts (and HKCA’s Response) 

18. The provisions are too complex (Mr Samuel Wong).  Only one response made this 

comment and HKCA submit it should be disregarded. 

19. There should be no automatic opt in (generally) for “domestic arbitrations” (Messrs 

Lovells). Lovells suggest that there should be automatic opt in only for the construction 

industry but do not criticise specifically the automatic sub-contract opt in. Lovells’ 

argument is therefore about the applicability of Schedule 3 and not its content. This is 

therefore not relevant to the issue. 

20. The scope of application is not clear (Bar Association, Hong Kong Institute of 

Arbitrators). This is a comment about the drafting and should not be taken into 

account in deciding the issue.  

21. The provision impinges on party autonomy as sub-contractors not specifically opting 

for domestic arbitration will find themselves subject to Schedule 3 (Hong Kong 

General Chamber of Commerce, International Chamber of Commerce-Hong Kong, Mr. 

Peter Caldwell, Mr. Robin Peard, and Mr. Samuel Wong). This seems to be the only 

argument going to the principle of automatic opt in. The argument is that a sub-

contractor has not agreed to the domestic schedule and it is wrong for it to be deemed 

to have submitted to the domestic schedule. HKCA believe this argument to be 

misconceived for the reasons set out below. The automatic opt in for Hong Kong sub-

contractors does no more than retain the status quo under the current Arbitration 

Ordinance and this is the intention of the deemed opt in provisions. 

 

The Argument in favour of the Automatic opt-in for Sub-contracts 

 

22. The philosophy of the proposed automatic opt-in for contracts is the retention of the 

status quo for those contracts which are drafted on the basis of an express opt-in to 

the domestic regime under the current Arbitration Ordinance.  Under the existing 

structure of a project, if the main contract contains a reference to domestic arbitration 

that contract will be governed by the domestic regime whether or not the arbitration 

agreement would otherwise be governed by the international regime. So far as sub-

contracts are concerned if they are domestic sub-contracts they would also be 

governed by the domestic regime and if international sub-contracts they would be 

governed by the international regime unless the sub-contract arbitration agreement 

contains express contrary requirements. Importantly, under the existing regime a 

domestic sub-contract would not need to expressly refer to the domestic regime 

as this will automatically apply . 
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23. If there is no automatic opt-in for sub-contracts under the new law this position will 

change. Without an express opt-in all sub-contracts, whether or not they would have 

qualified for a domestic arbitration under the existing regime, will be governed by the 

international unitary regime under the new law. This could significantly prejudice local 

Hong Kong sub-contractors as they will be required to be sufficiently sophisticated to 

know how to deal with the new law in order to preserve the status quo of being under 

the domestic regime under the new law. This is to be contrasted with main contracts, 

almost all standard forms of which in Hong Kong, include a reference to domestic 

arbitration, thereby attracting the domestic schedule under the new law for the 

transitional period of 6 years. 

24. Therefore the status quo of local sub-contractors will immediately alter when the new 

law comes into force, unless those sub-contractors are aware that they need to 

change their sub-contracts and do so effectively. The objective of status quo retention 

of the new law is therefore unlikely to be achieved in all cases. In HKCA’s submission 

if a sub-contractor under a main contract which is subject to the domestic Schedule of 

the new law would have been subject to the domestic regime under the existing law, 

that sub-contractor should also be subject to and enjoy the benefits of the domestic 

schedule of the new law, for the transitional period, being the period which it is 

recognised (by the new law) as being necessary for the probably more sophisticated 

Employers and main Contractors to arrange amendments to their standard form 

contracts. Those in the position of being least able to protect themselves will therefore 

be let down and prejudiced by the new law as currently drafted. 

25. HKCA strongly believes therefore that the automatic deemed opt in to the domestic 

schedule for local sub-contractors which was included in the Consultation draft, should 

be reinstated to the Bill. 

 

 

The Secretariat 

The Hong Kong Construction Association, Ltd 

9 September, 2009 
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