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Reference Material in Legislation

In the Bills Committee meeting held on™8eptember 2009, the
Committee requested the Administration poovide examples of existing
legislation that contain material which is intended for ease of reference only.

2. The reference material referred to in the following extracts of
provisions can be found in the Annex to this paper.

Industrial Training “1. In this Schedule—

(Clothing Industry)

Ordinance (Cap. 318), (b) the descriptions of items of
section 1(b) of Schedule 1 apparel set out in column 3 of the

Table below arefor ease of
reference only.”

Technical Memorandum | “2.8 At present, the Government Chemist is
Standards for Effluents | the only analyst designated by the Ordinance.
Discharged into Drainage| He alone certifies the quality of an effluent

and Sewerage Systems, | sample in a prosecution. The effluent standards
Inland and Coastal Watersrefer to his analytical methods, which appear
(Cap. 358 sub. leg. AK), | for referenceonly in Annex I.”
Part I, paragraph 2.8

Trade Marks Ordinance | “(5) For ease of reference, provisions of the
(Cap. 559), section 1(5) of repealed Ordinance referred to in this Schedule,

Schedule 5 and other relevant provisions of the repealed
Ordinance, are set out in the Annex to this
Schedule.”

Department of Justice
October, 2009

#351031



Annex

Chapter: 318 Title: INDUSTRIAL TRAINING Gazette L.N. 118 of
(CLOTHING INDUSTRY) Number: 2009
ORDINANCE

Schedule: 1 Heading: CLOTHING ITEMS Version Date: 09/07/2009

Category
no.

1.

Chapter/heading/
subheading/item no.

Subheading 3926 20

Subheading 4015 90

Heading 4203

Heading 4303

Heading 4304

Chapter 61

Chapter 62

Chapter 64xcept
items 6406 1000

and
6406 2000

[sections 2 & 36(1)]

Description

Articles of apparel and oigth
accessories (including gloves, mittens
and mitts) of plastics and of other
materials of headings 3901 to 3914

Articles of apparel and oigth
accessories (excluding gloves, mittens
and mitts) of vulcanised rubber other
than hard rubber

Articles of apparel and clothing
accessories of leather or of composition
leather

Articles of apparel, clothing asoees
and other articles of furskin

Acrtificial fur and articles of &idial fur

Articles of apparel and clothing
accessories, knitted or crocheted

Articles of apparel and clothing
accessories, not knitted or crocheted

Footwear, gaiters and the like; parts of
such articlesexcept

uppers and parts of uppers, other than
stiffeners

and

outer soles and heels, of rubber or
plastics



10.

11.

12.

13.

Heading 6504

Heading 6505

Heading 6506&xcept
subheading 6506 10

Heading 6507

Item 9113 9020

Hats and other headgear, plaitethde
by assembling strips of any material,
whether or not lined or trimmed

Hats and other headgear, knitted o
crocheted, or made up from lace, felt or
other textile fabric, in the piece (but not
in strips), whether or not lined or
trimmed; hair-nets of any material,
whether or not lined or trimmed

Other headgear, whether or not lined or
trimmed,except
safety headgear

Head-bands, linings, covers, hat
foundations, hat frames, peaks and
chinstraps, for headgear

Watch straps, watch bands anchwa
bracelets, and parts of them, of textile
materials

(Replaced L.N. 118 of 2009)



Chapter:  358AK  Title:

Annex: 1 Heading:

TECHNICAL Gazette
MEMORANDUM Number:
STANDARDS FOR

EFFLUENTS

DISCHARGED INTO

DRAINAGE AND

SEWERAGE SYSTEMS,

INLAND AND COASTAL

WATERS

REFERENCE TO Version Date:

ANALYTICAL
METHODS

32 of 2000

09/06/2000

This table lists the methods used by the Governi@Gaemist.

Parameter

pH

Temperature

Colour

Conductivity

Total Suspended Solids
Settleable Solid
Dissolved Oxygen

Biochemical Oxygen Demand (BOD)
Chemical Oxygen Demand (COD)

Oil & Grease

Metals
Pretreatment for total metals

Reference
APHA 17ed 4500-H+B
Note (a)

Annex 1

Lovibond Tintometer, 25mm cell
BS 2690: Part 9: 1970: Method 6

APHA 17ed 2540 D
APHA 17ed 2540 F
APHA 17ed 4500-O G

APHA 17ed 5220 C & D
APHA 17ed 5520 C

Sample Digestion

BS 6068:; Sectid421984
ASTM D 1252-88 Testlivd B or

APHA 17ed 3030 A and 3030 F.3b



Antimony

Beryllium
Barium
Cadmium
Chromium
Copper
Iron

Lead
Manganese
Nickel
Silver
Thallium
Vanadium
Zinc

Arsenic

Selenium
Mercury
Boron

Cyanide

Sulphide
total

free

H.S

Phenols

Surfactants (total)

(total means anionic and non-ionic)
Anionic

Non-ionic

Total residual chlorine
Total Phosphorus (TP)
Total Reactive Phosphorus
Sulphate

Chloride

Fluoride
Nitrogen-Ammonia
Nitrogen-Nitrate
Nitrogen-Nitrite

Total Kjeldahl Nitrogen (TKN)
E. coli

T M = —— —— ——

APHA 17ed 3111, 3113 and 3120 as

appropriate

APHA 17ed 3113 and 3114
as appropriate

APHA 17ed 3112

APHA 17ed 3120

ASTM D 2036-89 or
APHA 17ed 4500-CN

APHA 17ed 4500-5

APHA 17ed 5530

BS 6068: Section 2.23: 1986 or
APHA 17ed 5540 C
BS 6068: Section 2.24: 1986
APHA 17ed 4500-Cl G
ASTM D 515-88
APHA 17ed 4500-P
APHA 17ed 4500-$6
APHA 17ed 4500-ClI
APHA 17ed 4500-(F)C
APHA 17ed 4500-NH
APHA 17ed 4500-NO
APHA 17ed 4500-NO
ASTM D 3590-89
Notes (b), (c)



Reference Notes:

ASTM -Annual Book of American Society for TestingcaMaterials Standards, Vol
11.01 & 11.02.
BS -British Standards Institution.
APHA 17ed -American Public Health Association. $am Methods 17th Edition (1989).
(a) Temperature sensor should be calibrated agaimstrcury thermometer of 0.1
C scale.
(b) DoE(1983): The Bacteriological Examination afriking Water Supplies 1982,
Sec.7.8&7.9.
(© Membrane lauryl sulphate method with in siteage test for E. coli:

Reports on Public Health and Medical Subjects Nb. Methods for the
Examination of Waters and Associated Materials. doon Her Majesty's
Stationery Office 1983.

(Enacted 1990)



Chapter: 559 Title: TRADE MARKS Gazette L.N. 31 of

ORDINANCE Number: 2003
Schedule: 5 Heading: TRANSITIONAL Version Date: 04/04/2003
MATTERS
ANNEX [section 1(5) of Schedule 5]

PROVISIONS OF THE REPEALED TRADE MARKS ORDINANCE AP 43)
REFERRED TO IN SCHEDULE 5 (TRANSITIONAL MATTERS) AD
OTHER RELEVANT PROVISIONS OF THE REPEALED ORDINANCE

(AS IN OPERATION IMMEDIATELY BEFORE ITS REPEAL
BY SECTION 99 OF THIS ORDINANCE)

2. Interpretation

(1) In this Ordinance, unless the context othennespiires-

"mark" (fZ ) means any sign that is visually perceptible ampable of being represented
graphically and may, in particular, consist of wgrdersonal names, letters, numerals,
figurative elements or combination of colours, andudes any combination of such
signs;

"trade mark" & 1Z) means (except in the expressions "trade markingléo goods", "trade

mark relating to services", "defensive trade mauk] "certification trade mark”) a trade
mark relating to goods or a trade mark relatingexvices;

"trade mark relating to goods"&( % & 1£) means a mark used or proposed to be used in

relation to goods for the purpose of indicatingsoras to indicate, a connection in the
course of trade between the goods and some peasaimgtthe right either as proprietor
or as registered user to use the mark, whether evitivithout any indication of the
identity of that person;

"trade mark relating to servicesfi(% % 1£) means a mark used or proposed to be used in

relation to services for the purpose of indicatingso as to indicate, that a particular
person is connected, in the course of busines$, thi¢ provision of those services,
whether with or without any indication of the idigybf that person;

(2) References in this Ordinance to-

(@) the use of a mark shall be construed as refeseto the use of a printed or
other visual representation of the mark;

(b) the use of a mark in relation to goods shaltbestrued as references to the
use of the mark upon, or in physical or other refato, goods; and

(c) the use of a mark in relation to services shaltonstrued as references to the
use of the mark as or as part of any statementtatheu availability or
performance of services or otherwise in relatiogdorices.

(3) For the purposes of this Ordinance, goods amdices are associated with each
other if it is likely that those goods might bedar otherwise traded in and those services
might be provided by the same business, and aigtsor of goods and a description of
services are associated with each other if itkislyi that the description of goods might be
sold or otherwise traded in and the descriptiorsarfzices might be provided by the same



business.

(4) References in this Ordinance to a near reseroblaf marks are references to a
resemblance so near as to be likely to deceivausecconfusion.

(5) For the purposes of this Ordinance, a persoon witovides services that are
ancillary to a trade or business of that person imayegarded as being connected, in the
course of business, with the provision of thosgises.

9.  Trade marks registrable in Part A

(1) A trade mark (other than a certification tradark) to be registrable in Part A of
the register shall contain or consist of at least of the following essential particulars-

(@) the name of a company, individual, or firm, resented in a special or
particular manner;

(b) the signature (in other than Chinese chardctefs the applicant for
registration or of some predecessor in his busjness

(c) an invented word or invented words;

(d) a word or words having no direct referencehi ¢haracter or quality of the
goods or services, as the case may be, and naj detording to its ordinary
signification a geographical name or a surname;

(e) any other distinctive mark, but a name, sigregtar word or words, other than
such as fall within the descriptions in paragrafa)s(b), (c) and (d), shall not
be registrable under the provisions of this panalgmexcept upon evidence of
its distinctiveness.

(2) For the purposes of this section, "distincti¢g! %) means-

(@) in the case of a trade mark relating to goadapted in relation to the goods
in respect of which the trade mark is registeregroposed to be registered, to
distinguish goods with which the proprietor of thade mark is or may be
connected, in the course of trade, from goods éndise of which no such
connection subsists; or

(b) in the case of a trade mark relating to sesjicdapted in relation to the
services in respect of which the trade mark isstegéd or proposed to be
registered, to distinguish services with the priaviof which the proprietor is
or may be connected, in the course of businessn fservices with the
provision of which he is not so connected,

either generally or, where the trade mark is regist or proposed to be registered subject to
limitations, in relation to use within the exterfttloe registration.

(3) In determining whether a trade mark is adaptedlistinguish as aforesaid the
tribunal may have regard to the extent to which-

(&) the trade mark is inherently adapted to disfigiy as aforesaid; and

(b) by reason of the use of the trade mark or gfather circumstances, the trade
mark is in fact adapted to distinguish as aforesaid

10. Trade marks registrable in Part B

(1) A trade mark relating to goods to be regiswabl Part B of the register must be
capable, in relation to the goods in respect ofctvhit is registered or proposed to be
registered, of distinguishing goods with which threprietor of the trade mark is or may be
connected in the course of trade from goods ircgts® of which no such connexion subsists,
either generally or, where the trade mark is regist or proposed to be registered subject to
limitations, in relation to the use within the extef the registration.

(1A) A trade mark relating to services to be regisie in Part B of the register must be
capable, in relation to the services in respectbich it is registered or proposed to be
registered, of distinguishing services with thevsimn of which the proprietor of the mark is
or may be connected in the course of business $emices with the provision of which he is



not so connected either generally or, where théetraark is registered or proposed to be
registered subject to limitations, in relation gewvithin the extent of the registration.
(2) In determining whether a trade mark is capalbldistinguishing as aforesaid the
tribunal may have regard to the extent to which-
(a) the trade mark is inherently capable of digtisking as aforesaid; and
(b) by reason of the use of the trade mark or gfather circumstances, the trade
mark is in fact capable of distinguishing as afaigs
(3) A trade mark may be registered in Part B ndtstanding any registration in Part A
in the name of the same proprietor of the sametnaark or any part or parts thereof.

14. Advertisement of application

When an application for registration of a trade kmhas been accepted, whether
absolutely or subject to conditions or limitatiotise Registrar shall require the applicant to
advertise it, as accepted, in the prescribed manriee advertisement shall set forth all
conditions and limitations subject to which the laggion has been accepted:

Provided that the Registrar may require an apptindor registration of a trade mark to
be advertised by the applicant before acceptance-

(a) ifit be made under section 9(1)(e); or
(b) in any other case where it appears to himithatexpedient by reason of any
exceptional circumstances so to do,
and where an application has been so advertiseldgistrar may, if he thinks fit, require the
applicant to advertise it again when it has beeepted but shall not be bound so to do.

15. Opposition to registration

(1) Any person may, within the prescribed time frtdm date of the advertisement of
an application, give notice to the Registrar ofagifion to the registration.

(2) The notice shall be given in writing in the gcabed manner, and shall include a
statement of the grounds of opposition.

(3) The Registrar shall send a copy of the notaehe applicant, and, within the
prescribed time after the receipt thereof, the iappt shall send to the Registrar, in the
prescribed manner, a counter-statement of the gsoan which he relies for his application,
and if he does not do so he shall be deemed todizaredoned his application.

(4) If the applicant sends such a counter-statentieatRegistrar shall furnish a copy
thereof to the person giving notice of oppositiand shall, after hearing the parties, if so
required, and considering the evidence, decide hvengtand subject to what conditions or
limitations, if any, registration is to be permitte

(5) The decision of the Registrar shall be sulieetppeal to the Court.

(6) An appeal under this section shall be madéénprescribed manner, and on the
appeal the Court shall, if required, hear the paréind the Registrar, and shall make an order
determining whether, and subject to what conditionimitations, if any, registration is to be
permitted.

(7) On the hearing of an appeal under this section party may, either in the
prescribed manner or by special leave of the Cduitg forward further material for the
consideration of the Court.

(8) On an appeal under this section no further mswf objection to the registration
of a trade mark shall be allowed to be taken byoiy@onent or the Registrar other than those
stated by the opponent as hereinbefore provideckpgxoy leave of the Court. Where any
further grounds of objection are taken the appticsinall be entitled to withdraw his
application without payment of the costs of theapmmt on giving notice as prescribed.

(9) On an appeal under this section the Court ratigr hearing the Registrar, permit
the trade mark proposed to be registered to be fraddin any manner not substantially
affecting the identity thereof, but in any suchec#ise trade mark as so modified shall be
advertised in the prescribed manner before beigigtexed.



(10) If a person giving notice of opposition or @wplicant sending a counter-statement
after receipt of a copy of the notice, or an agve|lneither resides nor carries on business in
Hong Kong, the tribunal may require him to giveisdy for costs of the proceedings before
it relative to the opposition or to the appealttescase may be, and in default of such security
being duly given may treat the opposition or agtlan, or the appeal, as the case may be, as
abandoned.

16. Registration subject to disclaimer

(1) If a trade mark contains any part not sepayategistered by the proprietor as a
trade mark or if-

(&) in the case of a trade mark relating to gobdsntains matter common to the
trade or otherwise of a non-distinctive charaater;

(b) in the case of a trade mark relating to sesvit&ontains matter common to
the provision of services of that description dnestvise of a non-distinctive
character,

the Registrar or the Court, in deciding whetherhstrade mark shall be entered or shall
remain on the register, may require, as a conddfats being on the register-

(i) that the proprietor shall disclaim any rightttee exclusive use of any part of
the trade mark, or of all or any portion of anylsuaatter, to the exclusive use
of which the tribunal holds him not to be entitled;

(i) that he shall make such other disclaimer as thbunal may consider
necessary for the purpose of defining his rightdeursuch registration.

(2) No disclaimer on the register shall affect aights of the proprietor of a trade
mark except such as arise out of the registratiothe trade mark in respect of which the
disclaimer is made.

19. Jointly owned trade marks relating to goods

Where the relations between 2 or more personseisited in a trade mark relating to
goods are such that no one of them is entitledeasden himself and the other or others of
them to use it except-

(a) on behalf of both or all of them; or
(b) in relation to an article with which both ol af them are connected in the
course of trade,
those persons may be registered as joint propsigibthe trade mark, and this Ordinance
shall have effect in relation to any rights to tiee of the trade mark vested in those persons
as if those rights had been vested in a singleopers

19A. Jointly owned trade marks relating to services

Where the relations between 2 or more personseistient in a trade mark relating to
services are such that no one of them is entitelleween himself and the other or others of
them to use it except-

(@) on behalf of both or all of them; or
(b) in relation to services with the provision ohieh both or all of them are
connected in the course of business,
those persons may be registered as joint propsigibthe trade mark, and this Ordinance
shall have effect in relation to any rights to tiee of the trade mark vested in those persons
as if those rights had been vested in a singleopers

22. Concurrent use

In case of honest concurrent use, or of other apeccumstances which in the opinion
of the Court or of the Registrar make it propeddoso, the Court or the Registrar may permit



the registration by more than one proprietor, speet of-

(a) the same goods or services;

(b) the same description of goods or services; or

(c) goods and services or descriptions of goodssamndces which are associated

with each other,

of trade marks that are identical or nearly resenalalch other, subject to such conditions and
limitations, if any, as the Court or the Registras, the case may be, may think it right to
impose.

24. Associated trade marks

(1) Where a trade mark relating to goods that gistered, or is the subject of an
application for registration, in respect of any deds identical with another trade mark that is
registered, or is the subject of an application fegistration, in the name of the same
proprietor in respect of-

(a) the same goods or description of goods; or

(b) services that are associated with those goodeaxs of that description,
or so nearly resembles it as to be likely to dexaiv cause confusion if used by a person
other than the proprietor, the Registrar may attang require that the trade marks shall be
entered on the register as associated trade marks.

(1A) Where a trade mark relating to services tbategistered, or is the subject of an
application for registration, in respect of anywéegs is identical with another trade mark that
is registered, or is the subject of an applicafi@nregistration, in the name of the same
proprietor in respect of-

(a) the same services or description of services; o

(b) goods that are associated with those servicssruices of that description,
or so nearly resembles it as to be likely to dexzaw cause confusion if used by a person
other than the proprietor, the Registrar may attang require that the trade marks shall be
entered on the register as associated trade marks.

(2) On application made in the prescribed mannethbyregistered proprietor of 2 or
more trade marks registered as associated tradksmbme Registrar may dissolve the
association as respects any of them if he is gatighat there would be no likelihood of
deception or confusion being caused if that tradeknwere used by another person in
relation to any of the goods or services in respéethich it is registered, and he may amend
the register accordingly.

(3) Any decision of the Registrar under the prawisi of subsections (1), (1A) and (2)
shall be subject to appeal to the Court.

25. Combined trade marks

(1) If the proprietor of a trade mark claims to digtitled to the exclusive use of any
portion of such trade mark separately, he may aggplggister the whole and any such part as
separate trade marks. Each such separate trade metksatisfy all the conditions of an
independent trade mark and shall, subject to tligions of subsection (2) hereof and
section 38(2), have all the incidents of an indeleah trade mark.

(2) Where a trade mark and any part or parts thesothus registered as separate
trade marks in the name of the same proprietoy, gmall be deemed to be, and shall be
registered as, associated trade marks.

26. Series of trade marks
(1) Where a person claiming to be the proprietoseferal trade marks, in respect of
the same goods or services or the same descriptignods or services, seeks to register

those trade marks and the trade marks, while rdgggrdsach other in the material particulars
thereof, differ in respect of-
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(a) statements of the goods or services in reldbomwhich they are respectively
used or proposed to be used; or
(b) statements of number, price, quality or nanfgdaces; or
(c) other matter of a non-distinctive characteraihiloes not substantially affect
the identity of the trade mark; or
(d) colour,
the trade marks may be registered as a seriesinegistration.
(2) All trade marks so registered shall be deenmetlet, and shall be registered as,
associated trade marks.

37. Removal from register and imposition of
limitations on ground of non-use

(1) Subject to the provisions of sections 55(1)A@E5 and 57(1), a registered trade
mark may be taken off the register in respect of @inthe goods or services in respect of
which it is registered on application by any peraggrieved to the Court, or, at the option of
the applicant and subject to the provisions ofisac80, to the Registrar, on the ground
either-

(a) that the trade mark was registered withoutlzomya fide intention on the part
of the applicant for registration that it should bged in relation to those
goods or services by him or, if it was registeredar section 18(1), by the
corporation or registered user concerned, andthee has in fact been no
bona fide use of the trade mark in relation to ¢hgsods or services by any
proprietor thereof for the time being up to theedahe month before the date
of the application; or

(b) that up to the date one month before the diathebapplication a continuous
period of 5 years or longer elapsed during whicd ttade mark was a
registered trade mark and during which there wabara fide use thereof in
relation to those goods or services by any praprigiereof for the time being.

(1A) Subject to subsection (1C), the tribunal majuse an application made under
subsection (1)(a) or (b) in relation to any godds is shown that there has been, before the
relevant date or during the relevant period, as#s® may be, bona fide use of the trade mark
by the proprietor thereof for the time being irat&n to-

(&) goods of the same description; or

(b) services associated with those goods or gobtitebdescription,

being goods or, as the case may be, servicespacesf which the trade mark is registered.

(1B) Subject to subsection (1C), the tribunal mefuse an application made under
subsection (1)(a) or (b) in relation to any sersiifét is shown that there has been, before the
relevant date or during the relevant period, as#se may be, bona fide use of the trade mark
by the proprietor thereof for the time being irat&n to-

(a) services of the same description; or

(b) goods associated with those services or sexrgtthat description,

being services or, as the case may be, goodspeaesf which the trade mark is registered.

(1C) Subsections (1A) and (1B) do not apply whése applicant has been permitted
under section 22 to register an identical or neeggembling trade mark in respect of the
goods or services in question or where the tribisaf the opinion that he might properly be
permitted so to register such a trade mark.

(2) Where in relation to any goods in respect oicivia trade mark is registered-

(a) the matters referred to in subsection (1)(b)sliown so far as regards non-use
of the trade mark in relation to goods to be soldptherwise traded in, in
Hong Kong (otherwise than for export from Hong Kpngr in relation to
goods to be exported to a particular market outdioieg Kong; and

(b) a person has been permitted under section Byister an identical or nearly
resembling trade mark in respect of those goodsuadegistration extending
to use in relation to goods to be sold, or otheswiiaded in, in Hong Kong
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(otherwise than for export from Hong Kong), or @ation to goods to be
exported to that market, or the tribunal is of aminthat he might properly be
permitted so to register such a trade mark,
on application by that person to the Court orhataption of the applicant and subject to the
provisions of section 80, to the Registrar, theumial may impose on the registration of the
first-mentioned trade mark such limitations asttii®inal thinks proper for securing that that
registration shall cease to extend to such usasagforesaid.
(2A) Where in relation to any services in respdatloich a trade mark is registered-
(a) the matters referred to in subsection (1)(b)stwown so far as regards non-use
of the trade mark in relation to services for usawailable for acceptance in
Hong Kong, or for use in a country, territory oaq outside Hong Kong; and
(b) a person has been permitted under section Byister an identical or nearly
resembling trade mark in respect of those serviseder a registration
extending to use in relation to services for usaailable for acceptance in
Hong Kong or for use in that country, territory gace, or the tribunal is of
opinion that he might properly be permitted sodgister such a trade mark,
on application by that person to the Court or,hat option of the applicant and subject to
section 80, to the Registrar, the tribunal may isgon the registration of the first-mentioned
trade mark such limitations as the tribunal thipksper for securing that the registration shall
cease to extend to such use as last aforesaid.
(3) An applicant shall not be entitled to rely the purposes of subsection (1)(b), (2)
or (2A) on any non-use of a trade mark-
(a) in relation to particular goods that is shownhave been due to special
circumstances in the trade; or
(b) in relation to particular services that is shote have been due to special
circumstances affecting the provision of thoseisesy
and not to any intention not to use or to abandenttade mark in relation to the goods or
services to which the application relates.

43. Registration of assignments and transmissions

(1) Where a person becomes entitled by assignmetransmission to a registered
trade mark, he shall make application to the Regigb register his title, and the Registrar
shall, on receipt of such application and on pufdftle to his satisfaction, register him as the
proprietor of the trade mark in respect of the good services in respect of which the
assignment or transmission has effect, and shaitecgarticulars of the assignment or
transmission to be entered on the register.

(2) Any decision of the Registrar under this sactiall be subject to appeal to the
Court.

(3) Except for the purposes of an appeal undersision or of an application under
section 48, a document or instrument in respeawvitth no entry has been made in the
register in accordance with the provisions of satige (1) shall not be admitted in evidence
in any Court in proof of the title to a trade mardess the Court otherwise directs.

48. General power to rectify entries in register

(1) Subject to the provisions of this Ordinance-

(&) any person aggrieved by the non-insertion inroission from the register of
any entry, or by any entry made in the registehauit sufficient cause, or by
any entry wrongly remaining on the register, oramy error or defect in any
entry in the register, may apply in the prescribethner to the Court or, at the
option of the applicant and subject to the provisiof section 80, to the
Registrar, and the tribunal may make such ordemfaking, expunging or
varying the entry as the tribunal may think fit;

(b) the tribunal may in any proceeding under tlistion decide any question that
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it may be necessary or expedient to decide in cdaonevith the rectification
of the register;

(c) in case of fraud in the registration, assignn@rtransmission of a registered
trade mark, the Registrar may himself apply toGoert under the provisions
of this section;

(d) any order of the Court rectifying the regisgtrall direct that notice of the
rectification shall be served in the prescribed nesron the Registrar, and the
Registrar shall on receipt of the notice rectifg thgister accordingly.

(2) The power to rectify the register conferredtbig section shall include power to
remove a registration in Part A of the registelPéot B.

49. Power to expunge or vary registration
for breach of condition

On application by any person aggrieved to the Caurtat the option of the applicant
and subject to the provisions of section 80, toRkgistrar, or on application by the Registrar
to the Court, the tribunal may make such ordehadribunal may think fit for expunging or
varying the registration of a trade mark on theug of any contravention of, or failure to
observe, a condition entered on the register atiogl thereto.

50. Correction of register

(1) The Registrar may, on request made in the pbest manner by the registered
proprietor-
(a) correct any error in the name and address efrélistered proprietor of a
trade mark; or
(b) enter any change in the name and address gfets®n who is registered as
proprietor of a trade mark; or
(c) cancel the entry of a trade mark on the registe
(d) strike out any goods or services or classagoofls or services from those in
respect of which a trade mark is registered; or
(e) enter a disclaimer or memorandum relating tade mark which does not in
any way extend the rights given by the existingstegtion of such trade mark.
(2) The Registrar may, on request made in the pbest manner by a registered user
of a trade mark, correct any error, or enter angnge, in the name and address of the
registered user.
(3) Any decision of the Registrar under this sectall be subject to appeal to the
Court.

51. Alteration of registered trade mark

(1) The registered proprietor of a trade mark m@yain the prescribed manner to the
Registrar for leave to add to or alter the tradeknma any manner not substantially affecting
the identity thereof, and the Registrar may refuseh leave or may grant it on such terms and
subject to such limitations as he may think fit.

(2) The Registrar may cause an application undsrsiction to be advertised in the
prescribed manner in any case where it appearsiohat it is expedient so to do, and where
he does so, if within the prescribed time from dla¢ge of the advertisement any person gives
notice to the Registrar in the prescribed mann@ppbsition to the application, the Registrar
shall, after hearing the parties if so requiredjdkethe matter.

(3) Any decision of the Registrar under this sactinall be subject to appeal to the
Court.

(4) Where leave as aforesaid is granted, the tmzark as altered shall be advertised in
the prescribed manner, unless it has already baesrtesed, in the form to which it has been
altered, in an advertisement under subsection (2).
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56. Defensive trade marks to be registered as
associated trade marks

A trade mark registered as a defensive trade madkthat trade mark as otherwise
registered in the name of the same proprietor smatwithstanding that the respective
registrations are in respect of different goodsservices, be deemed to be, and shall be
registered as, associated trade marks.

58. Registration as a registered user.
Meaning of "permitted use"

1) @

(b)

2 @

(b)

Subject to the provisions of this sectiowl @ections 59 to 63, a person other
than the proprietor of a trade mark may be registeas a registered user
thereof in respect of all or any of the goods avises in respect of which it is
registered (otherwise than as a defensive trad&k)nand either with or
without conditions or restrictions.
The use of a trade mark by a registered ustreofrade mark in relation to-
(i) goods with which he is connected in the cowfsade; or
(i) services with the provision of which he is catted in the course of
business,
and in respect of which for the time being the ¢radark remains registered
and he is registered as a registered user, bemguch as to comply with any
conditions or restrictions to which his registratigs subject, is in this
Ordinance referred to as the "permitted use" otrihde mark.
The permitted use of a trade mark shalidemed to be use by the proprietor
thereof, and shall be deemed not to be use by sopeother than the
proprietor, for the purposes of section 37 andafoy other purpose for which
such use is material under this Ordinance or ancomlaw.
Where a person is registered as a registeredaisa trade mark relating to
goods on an application made within one year flioendommencement of this
Ordinance, this subsection shall have effect iati@h to any previous use
(whether before or after the commencement of thdir@nce) of the trade
mark by that person, being use in relation to thedg in respect of which he
is registered and, where he is registered subjecbmditions or restrictions,
being use such as to comply substantially therevaishif such previous use
had been permitted use.

(3) Where it is proposed that a person should bestered as a registered user of a
trade mark, the proprietor and the proposed regdteiser must apply in writing to the
Registrar in the prescribed manner, and must farmis with a statutory declaration made by
the proprietor, or by some person authorized to aacthis behalf and approved by the

Registrar-

(@)

(b)
(c)

(d)

giving particulars of the relationship, exigtior proposed, between the
proprietor and the proposed registered user, inmduparticulars showing the
degree of control by the proprietor over the pdedituse which their
relationship will confer and whether it is a terintioeir relationship that the
proposed registered user shall be the sole registeser or that there shall be
any other restriction as to persons for whose tegisn as registered users
application may be made;

stating the goods or services in respect otiwhegistration is proposed,
stating any conditions or restrictions proposedth respect to the
characteristics of the goods or services, to thdenwr place of permitted use,
or to any other matter; and

stating whether the permitted use is to bedgueriod or without limit of
period, and, if for a period, the duration thereof,
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and with such further documents, information oidewce as may be required under the rules
or by the Registrar.

(4) When the requirements of subsection (3) haes lmemplied with, if the Registrar,
after considering the information furnished to hinder that subsection, is satisfied that in all
the circumstances the use of the trade mark itioaléo the proposed goods or services or
any of them by the proposed registered user sutgenty conditions or restrictions which the
Registrar thinks proper would not be contrary ® plablic interest, the Registrar may register
the proposed registered user as a registered mgespect of the goods or services as to
which he is so satisfied subject as aforesaid.

(5 The Registrar shall refuse an application urtiderprovisions of subsections (1) to
(3) if it appears to him that the grant thereof ldotend to facilitate trafficking in a trade
mark.

(6) The Registrar shall, if so required by an agpit, take steps for securing that
information given for the purposes of an applicatimder the provisions of subsections (1) to
(3) (other than matter entered in the registenpisdisclosed-

(a) inthe case of an application for registrafrorespect of goods, to rivals in the
trade; or

(b) in the case of an application for registratiomespect of services, to rivals in
the business.

59. Proceedings for infringement

(1) Subject to any agreement subsisting betweepdttees, a registered user of a trade
mark shall be entitled to call upon the proprietioereof to take proceedings to prevent
infringement thereof, and, if the proprietor refsige neglects to do so within 2 months after
being so called upon, the registered user maytustproceedings for infringement in his
own name as if he were the proprietor, making tlopetor a defendant.

(2) A proprietor so added as defendant shall ndialbée for any costs unless he enters
an appearance and takes part in the proceedings.

60. Variation or cancellation of registration
as a registered user

(1) Without prejudice to the provisions of secti#fy the registration of a person as a
registered user-

(&) may be varied by the Registrar as regards doelgyor services in respect of
which, or any conditions or restrictions subjecimoich, it has effect, on the
application in writing in the prescribed mannetttod registered proprietor of
the trade mark to which the registration relates;

(b) may be cancelled by the Registrar on the apiptin in writing in the
prescribed manner of the registered proprietorfahe registered user or of
any other registered user of the trade mark; or

(c) may be cancelled by the Registrar on the apiptin in writing in the
prescribed manner of any person on any of theviaig grounds, that is to
say-

(i) that the registered user has used the tradk atherwise than by way of
the permitted use, or in such a way as to causi®, loe likely to cause,
deception or confusion;

(i) that the proprietor or the registered user rapsesented, or failed to
disclose, some fact material to the applicatiortlierregistration, or that
the circumstances have materially changed since ddwe of the
registration; or

(iif) that the registration ought not to have besffected having regard to
rights vested in the applicant by virtue of a caatrin the performance
of which he is interested.
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(2) The Registrar may at any time cancel the reggish of a person as a registered
user of a trade mark in respect of any goods atice in respect of which the trade mark is
no longer registered.

62. Registrar's decision subject to appeal to Court

Any decision of the Registrar under sections 58 @hdhall be subject to appeal to the
Court.

63. Right to use not assignable or transmissible

Nothing in sections 58, 59 and 60 shall confer sagastered user of a trade mark any
assignable or transmissible right to the use ttiereo

64. Marks registrable as certification trade marks

(1) A mark adapted in relation to any goods toiwligtish in the course of trade goods
certified by any person in respect of origin, malemode of manufacture, quality, accuracy
or other characteristic, from goods not so cediball be registrable as a certification trade
mark in Part A of the register in respect of thgseds in the name, as proprietor thereof, of
that person:

Provided that a mark shall not be so registrabtbémname of a person who carries on a
trade in goods of the kind certified.

(1A) A mark adapted in relation to any serviceslistinguish in the course of business
services certified by any person in respect of igyahccuracy or other characteristic, from
services not so certified, shall be registrableaa=ertification trade mark in Part A of the
register in respect of those services in the nasroprietor of the certification trade mark,
of that person:

Provided that a mark shall not be so registrablehe name of a person who is
connected in the course of business with the pimviaf services of the kind certified.

(2) In determining whether a mark is adapted tdirdisish as aforesaid, the tribunal
may have regard to the extent to which-

(a) the mark is inherently adapted to distinguishaboresaid in relation to the
goods or services in question; and

(b) by reason of the use of the mark or of any rotireumstances, the mark is in
fact adapted to distinguish as aforesaid in refatmthe goods or services in
guestion.

(3) The fact that a mark consists of signs or iatiims which may serve, in trade, to
designate the geographical origin of goods or sesvishall not preclude it from being
registered as a certification trade mark in PaxfAhe register in respect of those goods or
services.

(4) Nothing in this Ordinance shall entitle the gmietor of a certification trade mark
that consists of signs or indications describesuinsection (3) to interfere with or restrain the
use by any person of any signs or indications #eaf which is in accordance with honest
practices in industrial or commercial matters (@mtigular, by a person who is entitled to use
a geographical name).

65. Application for registration as
certification trade mark

(1) An application for the registration of a mamder section 64 shall be made to the
Registrar in writing in the prescribed manner by gerson proposed to be registered as the
proprietor thereof.

(2) The provisions of section 13(2) and of sectid@{4) to (7) shall have effect in
relation to an application under this section as/thave effect in relation to an application
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under section 13(1).

(3) In dealing under the said provisions with ampla@ation under this section the
tribunal shall have regard to the like considerajoso far as relevant, as if the application
were an application under section 13 and to angratbnsiderations relevant to applications
under this section, including the desirability etaring that a certification trade mark shall
comprise some indication that it is such a tradekma

(4) An applicant for the registration of a mark andhis section shall transmit to the
Registrar draft regulations for governing the dsréof, which shall include provisions as to
the cases in which the proprietor is to certify d®or services and to authorize the use of the
trade mark, and may contain any other provisionas ttie Registrar may require or permit to
be inserted therein (including provisions confagranright of appeal to the Registrar against
any refusal of the proprietor to certify goods ervices or to authorize the use of the trade
mark in accordance with the regulations). The ratjuhs, if approved, shall be deposited
with the Registrar and shall be open to inspedtidike manner as the register.

(5) The Registrar shall consider the applicatiothwégard to the following matters-

(a) whether the applicant is competent to certity goods or services in respect
of which the mark is to be registered;
(b) whether the draft regulations are satisfactangd
(c) whether in all the circumstances the regisiratipplied for would be to the
public advantage;
and may either-
(i) refuse to accept the application; or
(i) accept the application, and approve the rdguig, either without
modification and unconditionally or subject to atgnditions or limitations,
or to any amendments or modifications of the apfiie or of the regulations,
which he may think requisite having regard to ahthe matters aforesaid,;
but, except in the case of acceptance and appvatredut modification and unconditionally,
the Registrar shall not decide the matter withduing to the applicant an opportunity of
being heard:

Provided that the Registrar may, at the requetiteofipplicant, consider the application
with regard to any of the matters aforesaid bethiee application has been accepted, so
however that the Registrar shall be at libertyettonsider any matter on which he has given a
decision under this proviso if any amendment or iffcation is thereafter made in the
application or in the draft regulations.

(6) Any decision of the Registrar under this sattiall be subject to appeal to the
Court.

75. Certificate of validity

In any legal proceeding in which the validity oethegistration of a registered trade
mark comes into question and is decided in favduhe proprietor of the trade mark, the
Court may certify to that effect, and if it so d¢fes then in any subsequent legal proceeding
in which the validity of the registration comesarguestion the proprietor of the trade mark
on obtaining a final order or judgment in his favaall have his full costs, charges and
expenses as between solicitor and client, unlesthensubsequent proceeding the Court
certifies that he ought not to have them.

76. Trade usage, etc., to be considered

(1) In any action or proceeding relating to a tradek relating to goods or trade name
the tribunal shall admit evidence of the usagetheftrade concerned and of any relevant
trade mark relating to goods or trade name or gdegitimately used by other persons.

(2) In any action relating to a trade mark relattogservices or business name, the
tribunal shall admit evidence of business usagésarmrovision of services in question and of
any relevant trade mark relating to services oirfass name or get-up legitimately used by
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other persons.

92. Transitional provisions relating to the Intellectual
Property (World Trade Organization
Amendments) Ordinance 1996

(1) In this section-
"existing registered trade mark3(47 3 it i 1£) means a trade mark, certification trade

mark or defensive trade mark that is registeredeurttis Ordinance before the
commencement of the new law;

"new law" (% 1%) means sections 18 to 25 of the Intellectual Ptgp@Norld Trade
Organization Amendments) Ordinance 1996 (11 of 1,996
"old law" (& i 1£) means this Ordinance and any other enactment®of law applying to

existing registered trade marks immediately befoeecommencement of the new law.

(2) An application for the registration of a traderk (including certification trade
marks and defensive trade marks), as defined $n@nilinance before the commencement of
the new law, shall be treated as pending on thenwmement of the new law if the
application had been made but had not been fidailgrmined before that commencement.

(3) Sections 27(1), 27A(1), 67(1) and 67A(1), azaded by the new law, shall apply
in relation to an existing registered trade markras) the commencement of the new law but
only in so far as those sections relate to anrigéiment of an existing registered trade mark
that is committed on or after the commencementhef new law; and the old law shall
continue to apply in relation to an infringemenrattis committed before the commencement
of the new law.

(4) Despite subsection (3), it is not an infringenaf-

(&) an existing registered trade mark; or
(b) a registered trade mark of which the distiretelements are the same or
substantially the same as those of an existingtemgid trade mark and which
is registered for the same goods or services,
to continue on or after the commencement of the laewany use that did not, under the old
law, constitute an infringement of the existingiségred trade mark.

(5) Subject to subsection (6), an application far tegistration of a trade mark that is
pending on the commencement of the new law shalkeladt with under the old law but, if the
trade mark is registered, it shall be treated lfer purposes of subsections (1) to (4) as an
existing registered trade mark.

(6) If an application for the registration of a deamark that is pending on the
commencement of the new law has not been advertiseter section 14 before its
commencement, the applicant may give notice to Remistrar electing to have the
registrability of the mark determined in accordamgth this Ordinance, as amended by the
new law.

(7) A notice under subsection (6) must be in thesgribed form, be accompanied by
the appropriate fee and be given to the Registi@r later than 6 months after the
commencement of the new law.

(8) A notice given under subsection (6) is irrevdleaand has the effect that the
application shall be treated as if it had been nadtd the commencement of the new law.

(9) An application made under section 48 that isdpgg on the commencement of the
new law shall be dealt with in accordance withdhlaw.

#164875
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