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l. M eeting with the Administration

The Bills Committee deliberated (index of proceedings attached at
Annex).

2. The Bills Committee requested the Administration to -
(@  consider whether clause 3(2)(a) should be del eted;
(b)  consider reviewing the drafting of clause 3(2)(b);
(c)  consider stating in the guidelines on implementation of statutory
minimum wage that clause 3(2) allowed the provision of a
contract of employment to confer greater benefits on employees

than those under the Bill; and

(d)  consider whether clause 3(2) should be subject to clause 3(1).

[I.  Dateof next meeting

3. The Bills Committee noted that the next meeting would be held on
3 June 2010 at 8:30 am.

4, The Chairman said that having regard to the progress of clause-by-
clause examination of the Bill, additional meetings would be scheduled for the
Bills Committee.

(Post-meeting note: With the concurrence of the Chairman, two
additional meetings had been scheduled for 5 June 2010 from 11:00 am
to 1:00 pm and 17 June 2010 from 8:30 am to 10:30 am respectively.)

5. The meeting ended at 10:33 am.
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Annex

Time marker

Speaker

Subject(s)

Action
Required

000000 -
000404

Chairman

Opening remarks

Continuation of clause-by-clause
examination of the Bill

000405 -
000941

Chairman

SALA2

Hon Andrew LEUNG
Admin

Examination of clause 2

Some specified items not included
as wages according to the definition
of "wages" in the Employment
Ordinance ("EQ"); the
Administration's response that
"wages" in the Bill, subject to
clause 5, had the same meaning as
inEO

000942 -
001244

Chairman
Admin
Hon LI Fung-ying

Examination of clause 3

Views of trade unions that clause
3(2)(a) concerning meal break
should be deleted

The Administration responded that
clause 3(2)(a) did not seek to
change the existing arrangements
under EO whereby employers and
employees were free to agree
between themselves the
employment terms on meal break,
viz. the duration of meal break and
whether it was regarded as working
hours

Admin to consider
whether clause
3(2)(a) should be
deleted

001245 -
001552

Chairman
Hon LEE Cheuk-yan
Admin

Whether the Bill should provide
that "hours worked" should be
taken to include "contract hours"

The Administration responded that
clause 3 did not seek to give an
exhaustive list of the precise
circumstances of hours worked for
the purpose of computing statutory
minimum wage ("SMW"). Apart
from clause 3, the question as to
whether any time or period was
hours worked by the employee for
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Time marker

Speaker

Subj ect(s)

Action
Required

the computation of SMW had to be
decided by reference to any
agreement or contract between the
employer and the employee and to
all other relevant circumstances of
thecase. If thetimeor periodin
guestion was regarded as hours
worked by the employee under the
employment contract or with
agreement of the employer, it
would be included in computing
SMW under the Bill
notwithstanding that it was not
covered by clause 3

001553 -
002039

Chairman
Hon IPWai-ming
Admin

Views of trade unions that clause
3(2)(a) concerning meal break
should be deleted; circumstances
under which travelling time would
be counted as hours worked; the
Administration's explanation on the
application of clause 3(1)(b) and

(2)(b)

002040 -
003101

Chairman
Hon Miriam LAU

Hon WONG Ting-kwong

Admin

Whether the law had specified the
period for taking meal;
circumstances under which
travelling time within Hong Kong
and outside Hong Kong would be
counted as hours worked; concern
about possible disputes on hours
worked because of the multifarious
work patterns of employees; the
Administration's response on the
need for clause 3to beread in
conjunction with the definition of
"place of employment™ in clause 2
and to make reference to the
contract of employment in order to
determine how hours worked
should be counted for the purpose
of computing SMW

003102 -
004751

Chairman

Hon LEE Cheuk-yan

Admin
SALA2

Whether clauses 3(1)(b), 3(2)(a)
and (b) were necessary if employers
and employees were free to agree
between themselves the working
hours and travelling arrangements
in contracts of employment;
whether an employment contract

Admin to consider
stating in the
guidelines on the
implementation of
SMW that clause
3(2) alowed the
provision of a




- 3 -

Time marker

Speaker

Subj ect(s)

Action
Required

which included the period as
specified in clause 3(2)(b) as hours
worked would be considered as
contracting out under clause 14;
advice of SALAZ2 that clause 3(1)
sought to protect the interest of
employees and clause 3(2) sought
to protect the interest of employers;
clarification of the Administration
that clause 3 sought to state the
hours that must be taken to include
or exclude in computing SMW and
did not seek to reduce the
entitlements provided to an
employee under a contract of
employment, while clause 14 did
not render void a provision of a
contract of employment that
purported to confer greater benefits
on employees than those under the
Bill

contract of
employment to
confer greater
benefits on
employees than
those under the Bill

004752 -
005325

Chairman

Hon Albert HO
Admin

Hon CHAN Kin-por

How hours worked would be
counted if an employee's wages
were paid on a project or job basis;
the Administration's response that
the employee should be
remunerated wages at arate not less
than the SMW on average for the
hours worked in any wage period

005326 -
010035

Chairman
Hon Miriam LAU
SALA2

Commission apportioned and
payable in different wage periods;
difficulty in keeping record of hours
worked for employees working
overseas, possibility of exempting
employers from the requirement of
keeping records of the total number
of hours worked for employees who
earned more than a specified
income; whether the deletion of
clause 3(2)(a) would giverise to
disputes on whether meal break
should be counted as hours worked
for the purpose of computing

SMW; the Administration's
response that requests and
suggestions made by Members and
stakeholders on these issues were
being considered
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Speaker

Subj ect(s)

Action
Required

010036 -
010846

Chairman
Hon LEE Cheuk-yan
Admin

Whether clause 3(2)(a) was
necessary; possibility of
inconsistency between clause
3(2)(b) and the terms of a contract
of employment since it stated the
hours worked must be taken not to
include in computing SMW and did
not provide any exception; the
Administration's response that
clause 3(2)(b) did not seek to
reduce the entitlements provided to
the employee under his contract of
employment

Admin to consider
reviewing drafting
of clause 3(2)(b)

010847 -
011410

Chairman
Hon LEUNG Kwok-hung

The need to ensure equal treatment
for white collar and blue collar
employees under the SMW regime

011411 -
012301

Chairman
Hon Tommy CHEUNG
Admin

Provision of mealsin the catering
industry; impact of retaining or
deleting clause 3(2)(a) on counting
of hours worked for the purpose of
computing SMW; mutual
agreement between employers and
employees on meal break
arrangements to be stipulated in the
contracts of employment; the need
to include meal break arrangements
in the industry-based guidelines; the
Administration's response that
clause 3(2)(a) did not exclude the
meal break during which the
employee worked in accordance
with the contract of employment or
with the agreement or direction of
the employer

012302 -
013001

Chairman
Hon Paul TSE
Admin

The need to retain clause 3(2)(a) to
ensure clarity; difference between
the travelling allowance which was
of anon-recurrent nature as referred
to in the definition of "wages"
under EO and the travelling time
referred to in clause 3(2)(b);
reiteration of the Administration
that the Bill did not seek to regulate
existing arrangements under EO
whereby employers and employees
of different trades and industries
were free to agree between
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Speaker

Subj ect(s)

Action
Required

themselves the terms in the contract
of employment; the need for clause
3 to be read in conjunction with the
definition of "place of employment"
in clause 2 in order to determine
hours worked for the purpose of
computing SMW

013002 -
013324

Chairman
Hon Mrs ReginaIlP
Admin

The need to retain clause 3(2)(a) to
ensure clarity; the Administration's
explanation of clause 3(2)(a) and
circumstances under which
travelling time would be counted as
hours worked under clause 3(1)(b)
and 3(2)(b)

013325 -
013832

Chairman
Dr Hon PriscillaLEUNG
Admin

Whether the idling time of
chauffeurs would be counted as
hours worked; the Administration's
explanation on the application of
clause 3(1)

013833 -
014735

Chairman

Dr Hon LEUNG Ka-lau
Admin

SALA2

Factorsto be considered in
determining whether a place was a
place of employment;
circumstances under which standby
and meal time would be counted as
hours worked; different
requirements for counting hours
worked for the purpose of
computing SMW in clause 3(1)(a)
and the exception provisionin
clause 3(2)(a) (i.e. the former
required an employee to be in
attendance at a place of
employment irrespective of whether
he was provided with work while
the latter required an employee who
was taking meal break to do work
in accordance with the contract of
employment or with the agreement
or at the direction of the employer);
the Administration's explanation
that the time fulfilling clause 3(1)
was counted as hours worked for
computing SMW

014736 -
015622

Chairman
Hon Audrey EU
Admin

Whether the concept of "in
attendance at a place of
employment” should be reflected in
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SALA2

the exception provision of clause
3(2)(a) so asto be consistent with
3(1)(a); relationship between
clauses 3(1), 3(2) and 14; whether a
provision of acontract of
employment which contravened
clause 3(1) or clause 3(2) would be
considered as contracting out under
clause 14; advice of SALA2 that
clause 3(1) sought to protect the
interest of employees and clause
3(2) sought to protect the interest of
employers; clarification of the
Administration that while a
provision of acontract of
employment that contravened
clause 3(1) and purported to reduce
the right of employees under the
Bill would be rendered void under
clause 14, aprovision of a contract
of employment that differed from
clause 3(2) and purported to confer
greater benefits on employees than
those under the Bill would not be
considered as contracting out under
clause 14

015623 -
020523

Chairman

Hon Miriam LAU
Admin

SALA?2

Whether the deletion of clause
3(2)(a) would giverise to more
labour disputes; whether the period
during which an employee was
taking meal while travellingin
connection with his employment
under clause 3(1)(b) should be
counted as hours worked for the
purpose of computing SMW; the
Administration's explanation that
the time fulfilling clause 3(1) was
counted as hours worked for
computing SMW

Admin to consider
whether clause 3(2)
should be subject to
clause 3(1)

020524 -
020542

Chairman

Date of next meeting

Scheduling of additional meetings
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