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LEGISLATIVE COUNCIL BRIEF

Domestic Violence Ordinance
(Chapter 189)

DOMESTIC VIOLENCE (AMENDMENT) BILL 2009

INTRODUCTION

A

At the meeting of the Executive Council on 26 May 2009, the
Council ADVISED and the Chief Executive ORDERED that the Domestic
Violence (Amendment) Bill 2009 (“the Bill”), at Annex A, should be
introduced into the Legislative Council (LegCo).

JUSTIFICATIONS
2.
The Domestic Violence Ordinance (DVO), enacted in 1986,
provides civil remedies in the form of injunctions to protect persons in
spousal relationships and in heterosexual cohabitation relationships and
their children against molestation by the other party to such a relationship.
The DVO has since its enactment excluded from its coverage cohabitation
between persons of the same sex.
3.
In extending the scope of the DVO through the Domestic
Violence (Amendment) Bill 2007 (the 2007 Bill) to cover, inter alia,
former spouses and former heterosexual cohabitants, the Administration
had not proposed to include same-sex cohabitants in its coverage. Our
considerations then were:

(a)

in Hong Kong, a marriage contracted under the Marriage
Ordinance (Cap. 181) is, in law, the voluntary union for life of
one man and one woman to the exclusion of all others. Our
law, which reflects the Administration’s policy stance, does
not recognise same-sex marriage, civil partnership or any
same-sex relationship. Recognising same-sex relationship is
an issue concerning ethics and morality of society. Any
change to this policy stance would have substantial
implications on society;

(b)

any acts of violence are liable to criminal sanctions under the
relevant ordinances, irrespective of the relationship between
the abuser and the victim. Persons in same-sex cohabitation
relationship are afforded the same level of protection as those
in heterosexual cohabitation relationship under our existing
criminal legislative framework, which comprises the Offences
Against the Person Ordinance (Cap. 212) and the Crimes
Ordinance (Cap. 200) ; and

(c)

persons who fall outside the scope of the DVO may continue
to seek protection under the law of tort or inherent jurisdiction
of the court.

4.
During scrutiny of the 2007 Bill by LegCo, Members from
various political parties urged the Administration to re-examine the
feasibility of further extending the scope of the DVO from covering
heterosexual cohabitants to also same-sex cohabitants. They were of the
view that extending the protection under the DVO to include same-sex
cohabitants merely sought to protect such persons from being molested by
their partners, and should not be regarded as equivalent to giving legal
recognition to same-sex relationships or providing legal entitlements to
persons in such relationships. At the Bills Committee meeting held on 28
September 2007, the majority of the deputations attending the meeting also
expressed strong support that the scope of the DVO should be extended to
cover same-sex cohabitants.
5.
Having regard to the views expressed by Members and the
community’s concern about the acts of violence between same-sex
cohabitants, the Administration had very carefully re-examined the matter.
Noting that violent incidents could quickly escalate into life-threatening
situations or even fatality, the Administration agreed that, while upholding
its policy stance of not recognising any same-sex relationship as a matter
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of legal status, we could give exceptional consideration to extending the
scope of the DVO from heterosexual cohabitants to also persons in
same-sex cohabitation relationship.
6.
Not only did the Bills Committee Members from various political
parties unanimously support the above proposal, they also urged the
Administration to pledge to introduce the legislative amendments into
LegCo as soon as practicable. Accordingly, in moving the resumption of
Second Reading Debate on the 2007 Bill on 18 June 2008, the Secretary
for Labour and Welfare, in response to Members’ request, undertook to
introduce a bill as soon as possible in the 2008-09 legislative session to
further amend the DVO to extend its scope from covering heterosexual
cohabitants to same-sex cohabitants.

Consultation with LegCo in the Current Term of LegCo
7.
Following our legislative timetable, we consulted the LegCo
Panel on Welfare Services (the Panel) on our legislative proposal on 8
December 2008. Despite the clear consensus reached by Members of the
last LegCo term in support of our proposed amendments, a number of
Members of the current LegCo term took a diametrically opposite view.
As a result, the Panel decided to convene two special meetings on 10 and
23 January 2009 respectively to widely invite deputations to voice their
views on the proposal. Nearly 100 deputations and 45 individuals
attended. Of these, about two-thirds, mostly from religious and parent
groups, objected strongly to our proposal which, in their view, would cause
ambiguity in the interpretation of “family” and “marriage”, and hence
undermine the morality of society. On the other hand, those in support,
mainly from human rights groups, sexual minority groups, women’s
groups and the welfare sector, argued that same-sex cohabitants should be
entitled to the same legal protection as heterosexual cohabitants under the
DVO.

Main Concerns of the Religious and Parent Groups and their
Counter-proposals
8.
The main concerns of the religious and parent groups lie in the
implications that they perceive our legislative proposal would have on
“marriage” and “family”. They consider that by virtue of the Chinese
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title of the DVO, i.e. “家庭暴力條例”, it is clear that the Ordinance caters
for “family” violence as in “家庭”暴力. They contend that “family” is
constituted from marriage between a man and a woman, and the proposed
amendment to the DVO would distort this sacred concept by suggesting
that family could comprise same-sex cohabitants. They argue that if the
DVO is amended as proposed, it could lead to successful legal challenges
by those pushing for the recognition of same-sex marriages under the
Marriage Ordinance.
9.
The counter-proposals they advanced seek to avoid any overt
linkages between same-sex cohabitation and “marriage”, “spouse” and
“husband and wife” in the DVO, which include:
(a)

changing the Chinese tile of the DVO to read “家居暴力條
例” or “居所暴力條例” to feature all acts of molestation that
occur in a domestic setting and sever any linkage between
same-sex cohabitation and “marriage”;

(b)

enacting a separate legislation to deal with same-sex
cohabitants and leaving the DVO intact; and

(c)

extending the DVO to cover all persons living under the same
roof, irrespective of whether they are in specific relationships.

The Administration’s Proposed Legislative Amendments
10.
We have given careful and thorough consideration to the views of
different quarters of our community on our legislative proposal. To
address the concerns of the religious and parent groups while achieving, at
the same time, our policy objective of rendering the same level of
protection against molestation to both heterosexual and same-sex
cohabitants, we propose to introduce an amendment bill to extend the
scope of DVO to cover same-sex cohabitants in the manner detailed in
paragraphs 11 to 14 below.
Definition of “Cohabitation Relationship”
11.
We note the concern that the definition should not have the effect
of equating, or linking in any way, same-sex cohabitation with “marriage”,
“spouse” or “husband and wife”. To mitigate such concern, we propose
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to introduce a definition of “cohabitation relationship” under the DVO
which is devoid of any references to “marriage”, “spouse” or “husband and
wife”. Accordingly, we propose to define “cohabitation relationship”
under the DVO to mean a “relationship between two persons who live
together as a couple in an intimate relationship” and include such a
relationship that has come to an end.
12.
Further provisions will also be included in the Bill directing the
court to have regard to all the circumstances of the case, including but not
limited to a number of factors set out in the Ordinance1, in determining
whether a relationship in question has the quality that is required of a
cohabitation relationship to which the DVO is applicable.
Clearly Delineating Different Categories of Protected Persons under the
DVO
13.
To further allay the concern over the treatment of cohabitation
relationship (whether heterosexual or homosexual) as equivalent to
marriage, we propose to make some structural changes to the DVO to
clearly delineate different categories of protected persons that are under its
coverage, as follows:

1

(a)

remove heterosexual cohabitants from the coverage of the
current Section 3, so that the section will deal exclusively
with applications for injunction orders by spouses, former
spouses and their children;

(b)

leave the current Section 3A intact to deal with applications
from persons in immediate or extended familial relationships;
and

(c)

introduce a new Section 3B to deal exclusively with
applications from cohabitants in intimate relationships,
whether of the same sex or opposite sex, and their children.

Factors included in the new Section 3B(2) of the Bill are : (a) whether the parties are living together in
the same household; (b) whether the parties share the tasks and duties of their daily lives; (c) whether
there is stability and permanence in the relationship; (d) the arrangement of sharing of expenses or
financial support, and the degree of financial dependence or interdependence, between the parties; (e)
whether there is a sexual relationship between the parties; (f) whether the parties have any children and
how they act towards each other's children; (g) the motives of the parties in living together; and (h)
whether such a relationship exists between the parties in the opinion of a reasonable person with
normal perceptions.
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Amending the Short Title of the DVO
14.
We propose that the bilingual short title of the DVO be revised to
read as “Domestic and Cohabitation Relationships Violence Ordinance”
and “家庭及同居關係暴力條例” to highlight that the amended DVO is
also applicable to persons in cohabitation relationships. This will further
address the perceived concern over the Chinese title of the Ordinance.
15.
On the suggestion of enacting a separate legislation to provide
protection against molestation for same-sex cohabitants, we see no policy
justification to do so. It is also not in line with the established practice
adopted in Hong Kong laws whereby legal provisions addressing the same
or similar policy issue are usually tackled in the same piece of legislation.
Moreover, comparing to enacting a new legislation, it would be more
expedient to amend the DVO, thus enabling us to provide early protection
to same-sex cohabitants

THE BILL
16.
The Bill at Annex A is prepared in accordance with the above
proposals. The provisions of the Bill are:
(a)

Clause 3 amends the long title to the DVO to align it with the
amendment of the short title to the Ordinance, and the
presentational changes made to the structure of the Ordinance;

(b)

Clause 4 amends the short title to the DVO to reflect the
presentational changes made to the structure of the Ordinance;

(c)

Clause 5 –
(i)

amends Section 2(1) of the DVO to add new definitions
of “cohabitation relationship” and “party to a
cohabitation relationship”. As defined, two persons
are in a “cohabitation relationship” if they live together
as a couple in an intimate relationship. The term is
also defined to include such a relationship that has
come to an end. Further provisions are included in the
new Section 3B(2) directing the court to have regard to
all the circumstances of the case in determining whether
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a relationship has the quality that is required of a
“cohabitation relationship” to which the DVO is
applicable.
The new definition of “party to a
cohabitation relationship” ensures that application for
an injunction made by a person under the DVO against
that person’s spouse or former spouse does not fall
within the new Section 3B, which applies to
cohabitation relationships exclusively;
(ii)

amends Section 2(1) of the DVO to include the
definition of “specified minor” (which is an existing
definition set out in Section 3(3) of the DVO) so that
the definition applies to both Section 3 and the new
Section 3B of the Ordinance;

(iii)

repeals Section 2(2) of the DVO. In consequence of
the repeal, Section 3 of the DVO no longer applies to
any cohabitation relationship; and

(iv)

amends the cross reference to section numbers referred
to in the definition of “respondent” in Section 2 of the
DVO.

(d)

Clause 6 repeals Section 3(3) of the DVO as the definition of
“specified minor” will be provided for in the amended Section
2(1) of the DVO;

(e)

Clause 7 adds a new Section 3B to enable a party to a
cohabitation relationship (including such a relationship that
has come to an end) to apply for an injunction against the
other party to that relationship. The injunction protection is
also extended to a specified minor against molestation under
this Clause. In determining whether a relationship in
question amounts to a cohabitation relationship for the
application of the DVO, the court shall have regard to all the
circumstances of the relationship including but not limited to
the factors listed in subsection (2) of this newly added section;

(f)

Clauses 8 and 9 amend the cross references to section
numbers referred to in Sections 4 and 5(1) of the DVO;

(g)

Clause 10 amends Section 6(1) of the DVO in respect of the
7

cross references to section numbers referred to in that section,
and Section 6(3) in view of the repeal of Section 2(2) of the
DVO;

B

(h)

Clauses 11, 12 and 13 amend the cross references to section
numbers referred to in Sections 7(1)(a), 7A(1)(a) and 10 of
the DVO;

(i)

Clauses 14 and 15 amend the Domestic Violence Rules (Cap.
189, sub. leg. A) to reflect the change of the short title to the
DVO;

(j)

Clause 16 is a saving provision; and

(k)

Clauses 17, 18 and 19 effect consequential amendments to
other Ordinances.

The existing provisions of the DVO and relevant ordinances being
amended are at Annex B.

LEGISLATIVE TIMETABLE
17.

The legislative timetable is as follows:
Publication in the Gazette

5 June 2009

First Reading and commencement
of Second Reading Debate

17 June 2009

Resumption of Second Reading
debate, committee stage and
Third Reading

To be notified

IMPLICATIONS OF THE PROPOSAL

C

18.
The proposal is in conformity with the Basic Law, including the
provisions concerning human rights. The proposal has economic,
financial and civil service implications as set out in Annex C. The
proposal has no productivity, environmental or sustainability implications.
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19.
The Bill will not affect the current binding effect of the DVO and
the subsidiary legislation made under the DVO.

PUBLIC CONSULTATION
20.
We consulted the Panel on 8 December 2008. We also attended
the two special Panel meetings held on 10 and 23 January 2009, when
nearly 100 deputations and 45 individuals gave views on our legislative
proposal.
The Administration has separately received over 1,100
submissions from different organisations and individuals of the public
expressing their views on the proposed amendments.

PUBLICITY
21.
A press release will be issued on 3 June 2009.
will be made available to answer media enquiries.

A spokesman

BACKGROUND
The Current Legislative Framework
22.
The current legislative framework for tackling domestic violence
comprises criminal sanctions against acts of violence and civil remedies for
victims of domestic violence.
23.
The criminal legislative framework targets acts of violence. In
other words, the enforcement authorities may, irrespective of the
relationships, if any, between the abusers and the victims, and independent
of where the acts of violence occur, hold the abusers liable for criminal
sanctions under the Offences against the Person Ordinance or the Crimes
Ordinance.
24.
As regards the civil legislative framework, the Protection of
Children and Juveniles Ordinance (Cap. 213), the Mental Health
Ordinance (Cap. 136) and the DVO provide victims of domestic violence,
including children or juveniles, mentally incapacitated persons, as well as
individuals in specific relationships and their children living with them
respectively, with additional civil protection. The civil legislative
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framework provides additional civil remedies for specific groups of
individuals in light of their special circumstances and needs.

The Domestic Violence Ordinance
25.
The DVO seeks to empower individuals in certain specific
relationships and their children to apply to the court for an injunction order
against molestation by the other parties in such relationships. Since its
enactment in 1986, the DVO has been applicable to spouses, a man and a
woman in a cohabitation relationship and their children.
26.
The DVO was enacted at a time when the upsurge of spousal
abuse cases had given rise to great public concern, especially among
women’s groups as most were battered wives cases. The aim of the DVO
then was to provide quick and simple relief to persons who could not or
did not wish to take divorce proceedings. The remedies available under
the DVO were tailored to the circumstances pertaining to such spouses, or
heterosexual cohabitants with intimate quasi-spousal relationships. For
instance, the remedies seek to prohibit an abuser from entering or
remaining in the matrimonial home or common residence, thereby
allowing the couple a period to “cool off” from continued tension and
decide on the way forward with their relationship; or require the abuser
with estate or beneficial interests in the matrimonial home or common
residence to permit the other party to return and remain therein.
Policy Intent
27.
The policy intent of the DVO is premised on the consideration of
the special power interface, dynamics and risk factors arising from the
intimate relationships between such spouses or between a man and a
woman in cohabitation, whose intricate emotional and sexual relationships,
concerns for their children’s feeling/well being or fear of losing family’s
financial support may render the victims reluctant to report to the Police
the abusers’ acts of violence and to seek redress under the criminal
legislative framework. In view of these special considerations, the DVO
serves to provide additional civil remedies for these victims on top of the
current criminal legislative framework. The DVO is tailored to deal with
acts of molestation which occur between individuals in a specific
relationship, enabling the victim to be temporarily segregated from the
abuser and freed from molestation under the protection of an injunction
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order, and allowing both parties the time and space to cool down and solve
their problems.
28.
In response to public concern, the Administration proposed in the
2007 Bill to extend the scope of the DVO to include former spouses and
former cohabitants of opposite sex – obviously these persons no longer live
together under the same roof, but the acts of violence might not stop by
virtue of the former relationships. The public generally supported that
these persons should be provided with the additional civil protection under
the DVO. After considering that similar special power interface,
dynamics and risk factors might exist among relatives (such as parents and
sons/daughters or mothers-in-law and daughters-in-law), and having regard
to the strong request of the community to provide civil protection for
victims of domestic violence in relationships other than spouses or
heterosexual cohabitants, e.g. elderly abuse, we proposed to further extend
the scope of the DVO to cover persons in other immediate and extended
familial relationships so as to enhance the legal protection for victims of
domestic violence such as abused elders.
29.
The legislative intent of the 2007 Bill, as with the DVO, is to
focus on persons in specific relationships, irrespective of whether they are
living under one roof. With the coming into operation of the amended
DVO on 1 August 2008, the civil protection provided under the DVO does
not hinge on whether the victims and the abusers are living under the same
roof. For instance, former spouses or heterosexual cohabitants as well as
immediate and extended family members who are not living together are
also afforded the same protection under the DVO. This legislative
principle, which focuses on relationships rather than on whether the victim
and the abuser are living under the same roof, has been widely accepted by
LegCo.

ENQUIRIES
30.
Any enquiry on this brief can be addressed to Mrs Alison LAU,
Principal Assistant Secretary for Labour and Welfare (Welfare)2 at
telephone number 2136 2766.

Labour and Welfare Bureau
3 June 2009
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Annex C

(i)

Financial and Civil Service Implications
The proposal of expanding the scope of the DVO to include same-sex
cohabitants will theoretically increase the number of persons applying
for injunction under the DVO. But we anticipate that in practice the
increase (if any) would be extremely small and the additional
expenditure arising from the extra workload for the Court and related
departments as well as greater demand for legal aid and housing
assistance for affected parties would be negligible. If, in the light of
the experience gained after the Bill has come into operation, additional
resources are considered necessary for the implementation of the
legislation, the resources will be sought in accordance with the
established resources allocation procedures.

(ii)

Economic Implications
The proposal has no direct implications on overall economic activity.
As the proposal will increase protection to same-sex cohabitants and
prevent possible negative consequences for society, there are likely to be
savings in terms of the burden on the criminal justice system, health care,
social services, civil legal service and economic output.

