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Legislative Council

LC Paper No. LS40/08-09

Paper for the House Committee Meeting
on 13 February 2009

Further Report by Legal Service Division on
Road Traffic (Driving-offence Points) (Amendment) Bill 2009

In the report of the Legal Service Division for the House Committee
meeting of 6 February 2009 (LC Paper No. LS34/08-09) on the above Bill, Members
were informed that clarification was being sought from the Administration in relation
to the effect of the proposed section 16(1A)! on the court's discretionary power to try
a charge in the absence of the defendant, and the legal consideration for the
introduction of the section. Our letter and the Administration’s reply are attached as
Annex | and Il respectively for Members' perusal.

2. In summary, the Administration is of the view that a disqualification
order made under the Road Traffic (Driving-offence Points) Ordinance (Cap. 375)
may affect the livelihood of a professional driver. Article 10 of the Hong Kong Bill
of Rights provides, among other things, that everyone shall be entitled to a fair and
public hearing in the determination of his rights and obligations in a suit at law.
Therefore, the driver concerned must have the right to be present at the court's hearing
where his civil rights are determined. The proposed section 16(1A) is introduced to
ensure that the driver can defend himself in front of an independent, impartial and
competent tribunal.

3. As the Administration has not provided the clarification sought in
relation to the effect of the proposed section 16(1A) in its reply, it has been asked to
provide a supplementary response. Further report will be made.

Encl

Prepared by

Kelvin Ka-yun LEE
Assistant Legal Adviser

Legislative Council Secretariat
10 February 2009

! The proposed section 16(1A) provides that a magistrate is not empowered to order a person to be disqualified
from holding or obtaining a driving licence in the absence of that person.



Annex |

LS/B/3/08-09
2867 9209
2877 5029

By Fax (3904 1774)

2 February 2009

Miss Rosanna LAW

PAS for Transport and Housing (Transp) 2
14/F, Murray Building

Garden Road

Hong Kong

Dear Miss LAW,
Road Traffic (Driving-offence Points) (Amendment) Bill 2009 (the Bill)
We are scrutinizing the legal and drafting aspects of the above Bill and

have certain queries set out in the attached sheet. It is appreciated that your reply in
both Chinese and English could reach us by close of play, 4 February 2009.

Yours faithfully,

(Kelvin Ka-yun LEE)
Assistant Legal Adviser

c.c. LA
SALA2
Miss Francoise Lam, SGC (DoJ)



Section 16(1) of the Road Traffic (Driving-offence Points) Ordinance
(Cap. 375) provides that :-

"(1) Where a summons has been served on a person under section 8 a
reasonable time before the hearing and that person fails to appear at the
hearing, the magistrate may proceed to deal with the matter in the
absence of that person.".

2. Section 5 of the Bill introduces, among other things, a new section
16(1A) which provides that :-

"(1A) Subsection (1) does not empower the magistrate to order a person
to be disqualified from holding or obtaining a driving licence in the
absence of that person.".

3. In common law, a charge may be tried in the absence of the defendant
provided that the court is satisfied there can be a fair trial despite the defendant's
absence (paragraphs 3-108 to 3-110 Hong Kong Archbold 2007 and the Fourth
Supplement to the 2007 Edition). This is a discretionary power. Please clarify
whether the proposed section 16(1A) will affect the court's discretion.

4. | also understand that the introduction of the proposed section 16(1A) is
based on human right consideration. For Members' benefit, please set out the legal
basis of such consideration.
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The Government of the Hong Kong Special Administrative Region Annex T1
Transport and
. B AT 48 &R Housing Bureau
EHEBER Government Secretariat
B g Transport Branch
EBTEBERNAE Murray Building, Garden Road,
. _. Hong Kong.
7 RS OUR REF.: THB(T)CR 2/14/3231/00 ’FI#;@ Tel. No.: 21892182
¥ fidE YOUR REF.: LS/B/3/08-09 g Fax No.: 3904 1774
4 February 2009
Mr Kelvin Lee By Fax
Assistant Legal Adviser (Fax No. 2877 5029)

Legislative Council Secretariat
Legislative Council Building
8 Jackson Road

Central

Hong Kong

Dear Mr Lee,

Road Traffic (Driving-offence Points) (Amendment) Bill 2009

Thank you for your letter of 2 February 2009.

----- Our reply to your queries is set out in the attached sheets, both in
English and Chinese.

Yours sincerely,

(Rosanna Law)
for Secretary for Transport and Housing

c.C.

DoJ (Attn: Ms Francoise Lam) 2869 1302
(Attn: Ms Karen Lee) 2869 0670
(Attn: Ms Lily Ho) 2845 1609

(Attn: Mr'Y M Lai) 2869 0720



ROAD TRAFFIC (DRIVING-OFFENCE POINTYS)
(AMENDMENT) BILL 2009

Rationale for Introduction of a new section 16(1A)

Section 16(1) of the Road Traffic (Driving-offence Points)
Ordinance (Cap. 375) provides that where a summons has been served on a
person a reasonable time before a hearing, and that person fails to appear at the
hearing, the magistrate may proceed to deal with the matter (which includes the
right to make a disqualification order under section 8 of the Ordinance, although
In practice the magistrate would not choose to proceed this way) in the absence
of that person.

2. As some persons have tried to avoid receiving summonses under
the Ordinance issued to them and any disqualification order to be made against
them, legislative amendments are proposed to deem a summons to have been
served if it is served on a person by registered post at the person’s address
shown in the record of driving licences kept by the Transport Department, even
if it is returned undelivered to the person.

3. Introducing the proposed “deemed served” provision without
amendment to section 16(1) would mean that the invocation of the
disqualification procedure under section 8 of the Ordinance is possible and a
disqualification order might in such circumstances be made against a person in
his absence. Since a disqualification order may jeopardize the pecuniary
interest of a professional driver and may even affect his livelihood, the driver
concerned must have the right to be present in such proceedings where his civil
rights are being determined. This right is protected under Article 10 of the Hong
Kong Bill of Rights, which provides that everyone shall be entitled to a fair and
public hearing by a competent, independent and impartial tribunal established
by law.

4, A new section 16(1A) is on the basis of the above consideration
included in the Amendment Bill. Its purpose is to ensure that a person would
not be disqualified from driving without being given a chance of rebutting the
deeming provision and defending himself in front of an independent, impartial
and competent tribunal.
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