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Mr Alfred Lee

Assistant Director (Waste Management Policy)
Environmental Protection Department

46/F, Revenue Tower

5 Gloucester Road

Wan Chai, Hong Kong

Dear Mr Lee,
Product Eco-responsibility (Plastic Shopping Bags) Regulation
I refer to your reply dated 16 February 2009 and enclose herewith some

further questions on the legal and drafting aspects of the abovenamed regulation. I
wonder if you could let me have your reply in bilingual form before 2 March 2009.

Yours sincerely,

<
777>
ity Cheng

Assistant Legal Adviser
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Product Eco-responsibility (Plastic Shopping Bags) Regulation

Sections 4, 7 and 9 - General observations

Determination of application for registration, deregistration, exemption and variation
of exemption

1. Does the Administration agree that, for certainty and as a matter of
public policy, a iaw which provides for a right or obligation to make an application
under that law should clearly statc who (whether the applicant or any other person) has
the responsibility of proving the factual circumstances supporting the application
(burden of proof)?

2. Does the Administration agree that, for certainty and as a matter of
public policy, what is required from the applicant should also be clearly set out in the
law (standard ot proof)?

3. The same drafting formula is uscd in sections 4, 7 and 9. These
scctions providc the following -

(@)  The Director of Environmental Protection ("the Director") "puust
approve" an application unless it is rejected by him.

(Question:  Does this provision give a right or legitimate expectation to the
applicant that his application will be approved?)

(b}  Thc Director "may reject" an application if he considers that -
(1) the application is not properly madc;
(i)  the information provided is incorrect or misleading, or

(iii}  the applicant is not a prescribed retailer (section 4(2)(b)) /
none of the circumstances for deregistration exists (section
7(2)(b)) /
the retail outlet does not meet the criteria for exemption (section

9(2)(c)).

(Question: The Director seems o have a discretion to decide whether to
rejoct the application. Does he have to satisfy himself on the evidence
obtained from his own investigation, or is it up to the applicant to produce
cvidence to support his application?)
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4. In addition to the requirements under sections 3, 6 and 8, is il
permissible for the Director to take into account other factors when he considers
whether an application madc under sections 4, 7 or 9 is “properly made™?

5. The applicant will be required to make a "dcclaration” to be provided
administratively in the spccified forms (para. 5 and 9 of your reply, LC Paper No.
CB(1)829/08-09(04)). Will the "declaration” be taken as the applicant's proof to the
satisfaction of the Director of the factual circumstances supporting his application?

6. Under the Regulation, does the Director have power 10 require the
applicant to provide information supplemental to those provided in the specified form
or declaration?

7. In terms of natural justice, will the applicant be given an opportunity to
respond to the alleged grounds of rejection before the Director makes a decision of
rejecting the application?

8. Section 13 of the Ordinance provides for a right of appeal against
decisions made by the Director under sections 4, 7 or 9. The Appeal Board should
rule on the lawfulness of the Director's decision and it may determine its procedure.
However, the Appeal Board should not be expected to fill in the substantive or
procedural gaps in the decision-making mechanism if these matfers can easily be dealt
with in the Regulation.

9. Scctions 4, 7 and 9 purport to provide for the Director’s decision-makin g
mechanism. Would the Administration consider it desirable to include, as far as

possible, provisions of burden of proof, standard of proof and natural justice
safeguards in thc mechanism?

Section 9

Determination of application for exemption or variation of exemption

10. Section 9(5)(a) provides a continuing power to the Director to impose,
from time to time, other conditions even after exemption or variation of cxcmption
has been granted.  If the Subcommittee accepts the Administration's explanation that
thc power is "to tackle the possible cmergence of new practice that may circumvent
the levy scheme and abuse the exemption mechanism so as to avoid the objects of the
legislation being defeated" (para. 14 of CB(1)829/08-09(04)), would the
Administration consider adding provisions to afford a chance of hearing to the
retailers who are exempted from the levy scheme before any change of conditions?
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11. You may note that, for example, section 20(12) of the Mandatory
Provident Fund Schemes Ordinance (Cap. 485) provides that where the Mandatory
Provident Fund Authority has decided it is appropriate (0 amend any conditions
imposed with respect Lo the conduct of an approved trustee's business, it has an
obligation to give to the approved trustee - (a) not less than 30 days' advance notice of
its decision, specifying its grounds, and (b) an opportunity to make written
representations as Lo why the conditions should not be amended (Appendix I).

Section 12

Submission of quarterly returns

12. Section 12(3)(b) provides that the quarterly returns to be submitted by a
registered retailer must contain the total number of plastic shopping bags provided
dircctly or indirectly to customers during that quarter from the retail outlet,
According to the Administration's explanation, "if a person who does not purchase
any goods obtains a plastic shopping bag and passes it to another customer, the bag is
provided 'indirectly’ to that customer” (para. 15 of CB(1) 829/08-09(04)). Please
advise that whether this person (recipient of the plastic shopping bag) is a customer of
the retail outlet.

13. For the purpose of providing information in the quarterly return under
section 12, how far should a registered retailer go after each recipient of a plastic
shopping bag (o asccrtain -

(a)  whether the plastic shopping bag is passed to a second person, and

(b)  whether this second person is a customer?

Section 14

Record kceping

14. The registered retailer's obligation under section 14 is to ensure records
are kept in order to enable the Dirsctor Lo readily verify, amongst other things, the

number of plastic shopping bags provided to a customer in each rctail transaction of
the retail outlet (seclion 14(a)).

15. Please explain the reason for the different requircments of -
(a)  record keeping under section 14(a), and
(b) the additional obji gation on the registered: retailers to provide

information on the number of plastic shopping bags provided indirectly
lo customers in the quarterly returns under scction 12.
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Section 16
Specified forms
16. You may rccall that at the Bills Committee meetings, members pointed

out that implementation and operational details of the Bill indeed were subjects to
contentions and hence they would nced more time for discussion. At members'
rcpeated requests, Committee Stage Amendments were moved by the Administration
to specity that the regulations to be made by the Secretary for the Environment ("the
Secrctary") under section 29 of the Ordinance would be subject to the approval
(positive vetting) of the Legislative Council (Bills Committee's Report to House
Committce on the Product Eco-responsibility Bill, LC Paper No.CB(1)2022/07-08, at
para. 46-47).

17. Section 29(1) of the Ordinance also imposes a mandatory duty on the
Secrelary to consult the Advisory Council on the Environment ("ACE") before he
makes regulations with respect to the matters set oul in section 29(1)(a) to (f). The
intention and cffect of section 29(1) of the Ordinance are that ACE will be consulted
on the implementation and operational details of the Ordinance and the Legislative
Council will scrutinizc them by way of positive vetting.

18. Section 29 of the Ordinance empowers the Secretary 1o make
regulations. Section 16 sub-delegates the Director to specify the forms to be used
under this Regulation.  Although section 16 purports only to provide for specified
forms, these specified forms seem to impose requirements of a nature which is more
than purely administrative, ancillary or incidental to this Regulation and they have a
bearing on the outcome of the respective applications, for example -

(a)  information or documents to be included in the forms for application for
exemption from levy payment (scctions 8 and 16(2)(b)),

(b) a declaration on the relevant circumstances {or applying for
deregistration (para. 5 of your reply).

19, As observed in one of the leading authorities on constitutional and
administrative law, where a legislation delegates legislative power to a minister,
excreisable by subsidiary legislation, it may be assumed that the legislature intends the
subsidiary legislation itself to contain the rules. Isita proper use of such powers for
the subsidiary legislation to sub-delegate legislative power, by authorising rulcs to be
made by another body or by another procedure? The legal maxim, delegatus non
polest delegare, means that a delegate may not sub-delegate his power, though the
principal legislation may override this by authorising sub-delegation. Without
express authority in the principal legislation, it is doubtful whether sub-delegation of
legislative powers is valid. Whecre sub-delegation occurs, control by the Icgislature
becomes more difficult.  (A. W. Bradley and K. D Ewing, Constitutional and
Administrative Law, 14" ed., at p. 678) (Appendix 2),
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20. Please explain whether or not the effect of section 16 is compatible with
the legislative intent of section 29 of the Ordinance in the light of -

(a)  the mandatory requirement to consult ACLE, and

(b)  the Commitiee Stagc Amendments with regard to the positive vetting
procedure of regulations made under section 29 of the Ordinance.
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CAP. 485 Mandatory Provident Fund Schemes

PART IV

MANDATORY PROVIDENT FUND SCHEMES

20. Approval of trustees

A1} A person may appty to the Authorily for upproval as a trustee for the
puiposes of this Ordinance. _ _
{2) A company is not eligible 1o make an application under this seclion
unless at least | of the compuny’s dircctors is an independent director, The
regulations may prescribe the qualifications of independent directors far (he
purposes of this subsection.
(3) A natural person is not eligible to make an application under this
section if the person—
{#) is a public officer; or
{6} is, in accordance with the Mental Health Ovdinance (Cap. 136).
found by the Couit 1o be of unsound mind and incuapable of
managing himsell or hersell and his or her afTairs; or
{c) s an undischarged bankrupt or has entered into » composition
with the person’s creditors without paying the creditors in full.
(4} An application must—
(&) be in a form approved by the Authority; and

B4

(6) contain such information, and be accompitnicd by such documents.
as may be prescribed by the guidelines; ind

(¢} be accompanied by an application tee of such amount as nwty be -

prescribed by the regulations.

(5) The Authority may, by writlen notice, require an applicant 1o
provide additional information und documents as is rensonably necessury 10
enable il (o determine the application. If such a requirement is not comphexd
with within a reasonable time specified in the notice, the Authority may reject
the application. :

(6J The Authority may approve an upplication only il satistied that the
#pplicant— _

() is likely to be able to perform, iy « proper manner, the duties
that an upproved trustee is requied by this Ordimunee to
perform in relation lo regisiered schemes; und

{5) has given an undertaking to the Authority by deed, or by u
document of like effect acceptable to the Authority, that the
applicant will not, in relation to a regisiered scheme ol which the
applicant becomes the npproved Lustee, refuse—

(i) an upplication for membership of the scheme made by or on
behalf of a relevant employee ol a purticipuating employer,
or by or on behalf of & sell-employed person who is {8 years
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of age or over anv below retirement age, who—

{A) is not precluded by it provision of this Ordiminee lrom
being a member of the scheme: und

(B) is required by this Ordinunce to be u member ol
registered scheme;

(1) an application for purticipation in the scheme made by ar
on behalfl of an employer whose employee---

{A) is not precluded by a provision ol this Ordinance lrom
~ being a member of the scheme; and
(B} is required by this Ordinunce to be w member ol «
registered scheme; or ,

(iii} an application for membership ol the scheme wade only Tor
the purpose of maintaining a4 preserved uccount within the
scheme by a person who-—

(A) is not precluded by u provision of this Ordisance from
being a member of the scheme; and
(B) is required by this Ordinance to be a member of a
registered schene; und ¢ Repluced | of 2008 5. 15)
(¢) complies with such requiremenis as ave prescribed by the
regulations.

(7} The regulations referred 1o in subsection (6)(c) may include
requirements as to the following matters—
(a} the qualifications that an applicant must have:
(5) the financial resources that an applicant must have (including
capital adequacy).
{c) in the casc of an application by a company—
(i} the membership of the company; and
(ii) the objects of the company as set out in its constitution; and
(iii) the suitabikity of the company's controllers (including their
reputation and character and their knowledge of. experience
in and qualificetions for administering provident fund
schemes); and
(iv} in the case of w company that is a non-Hong Kong compeny,
requirements that the place where the company is
incorporated has in force laws that provide for the
establishment and operation of corporations and trusts &nd
that there must be in that place an effective regulatory
authority lo supervise those corporations and trusis and to
enforce those laws;  (Amended 30 of 2004 5., 3) '
(d) im the case of an application by a natural person—

(1) the suitability of the applicant to be an approved trustee
(mcluding the applicant’s reputation and character and the
applicant’s knowledge of, experience in and qualifications
for administering provident fund schemes); and

(ii) the need to provide a performance guarantee and
the contents of such a guarantee,
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(8) In approving an applicant as an approved trustee, the Authority may
impose such conditions with respect (o the conduct of the applicant's business
as it considers appropriate,

(9) On approving an applicant as an approved .irustee, the Authority
must issue the applicant with & certificate of approval and, if the Authority has
imposed conditions on the applicant under subsection (8), must specify those
conditions in the certificate or in a document accompanying the certificate.

(10) The Authority must not reject an application under this section
without giving the applicant an opportunity to wmake representations (cither
orally or in writing or both) as to why the application should not be rejected.

(11} If the Authority rejects an application made under this section, it
must{ give written notice -of the rejection to the applicant and must include in
{he notice a statement seiling out the reasons for the rejection.

{12} Where the Authority—

(a) has decided that it is appropriate to—

(i} amend any conditions imposed under subsection (8) or this
subsection with respect to the conduct of un approved
(rustee's business; or

(ii) impose conditions with respect to the conduct of an
approved trustee’s business: and

(b} has given to the approved trustee—

(i) not less than 30 days’ advance notice of its decision,

_ specifying its grounds; and

(t1) un opportunily 1o make written representutions as lo why

. the conditions should not be amended or imposed,

then the Authority may, by written notice served on the approved rustee—

(¢} amend any conditions imposed under subsection (B) or this
subsection with respect 1o the conduct of the approved trustec’s
business; or

(d) impose conditions with respect 10 the conduct of the approved
trustec’s business. (Added 2 of 2002 s. 1))

. (13) The Authority may waive a person's compliance with & condition
imposed under subsection (8) or (12)—
{a) in a particular case; and
{6) where the person satisfies the Authority thal such compliance is
noi, or has not been, reasonably practicable in il ihe
circumstances of that case.  {Added 2 of 2002 5. 1)
e (Repluced 4 0f 1998 x 2}
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Appendix 2
. A. W. Bradley and K. D Ewing, Constitutional and Administrative Law. 14" ed
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mure than 3 heence to legislate’.'” Such Bills can operate only when EXTensive reg,,.
lations are made and MPs may ask ro see the regulanons thar ace to be made before
approving a Bill in rhis form. Buc there are tew absolures 1n this areq and !egsslative
practice is often a compromise berween differen: awtiudes o deleganion.

ative law

1

Delegation of taxing power

e have seen how vital to the development of parhamentary government was the insige.
ence that Parliament alone could authorise taxation.™ This insistence Survives in g
attenuated form, but modern pressures, particularly associated with the ECONOMY, require
Parhament to delegate certain powers in relation to taxation o the government. In pj, E
ncular, the working of a system of customs dutics combined with the development of
the European Union has made necessary the delegation of DOWET t0 give exempiione
and rcliefs from such duties.?! The government also has power to vacy certain clagseg -
of indirect taxation by order of the Treasury.? These powers are subject to parliamentapy,
control in that orders imposing import dutics ot varying indirect raxation cease 1o have

effect unless they are confirmed by a resolution of the House of Commons within 5 .
limiced time.

Sub-delegation

When a statute delegates legislative power to a miniscer, exercisable by staturory ™
iastrument, «t may be assumned thac Parliament intends the $t4lutory Instrument icself

to contain the rules. [s ir a proper use of such powers for the instrument to sub-

delegate legislarive power, by authorising rules ro be made by another body or by another .
proceduce? The legal maxim, delegatus non potest delegare, means that a delegate may -
not sub-delegarte his or her power, but the patent Act may always override this by -
authorising sub-delegation, as did the Emergency Powers (Defence) Act 1939. Withour -
express authority in the parenr Act, it is doubcful whether sub-delegation of legislative™
powers is valid. However, cmergency regulations under che Civil Contingencies Act 2004 :
may ‘make provision of any kind that could be made by Act of Parliamenc’ (s 22(3)):
and the breadth of this power may authorise sub-delegarion. Where sub-dclcgation’;
oceurs, control by Parliament becomes more difficult. [n 1978, the Joint Commireee:;
on Statutory Instruments cricicised the recurring tendency of departments 1o seek tg
bypass Parliament by omicting necessary detail from scatutory instruments and vesting |
a wide discretion in ministers to vary the rules wirhout ma king further statutory instru-

ments.” Under the European Cormnunities Act 1972, sub-delegation s prohibited except .
H  foc rules of procedure for courts or tribunals.

Retrospective operation

te foltows from the supremacy of Parliament thar Acts may have retrospective oper-
ation.” If on occasions recrospective legislation is considered nceessary, this should be

" See Tudor (note 11 abave), p 152: in 19929 four Bills were described by the House of Lords Dd!z_‘"d
Powees Commictee as skeletal, cwa as neac skeletal. The lack of flesh may apely only o one o cwo limbs
of a Bill: HL 112 (19%8-9), paca 28. The Commirree requires full jusnfication o be givea for use of
skeleron Bills: HL 110 {2004 -5), paras 25.9,

B Chen

Customs and Excise Duries {General Reliefs) Ace 1979,

Excise Duties (Surchacges oc Rebates) Ace 1979. .

THL 51, HC 579 (1977-8), p 10; and scc Customs and Excise Commissioners v ] H Corbir

{Numismarists) Led {L981] AC 22.

Evropean Commuairies Act 1972, s 2(2) and Sch 2.

4 Ch 4 B.
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