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Purpose

This paper updates Members on the progress of the mid-term
review of the domestic free television programme service licences of Asia
Television Limited (ATV) and Television Broadcasts Limited (TVB).

Background

2. The current domestic free television programme service
licences of ATV and TVB run from 1 December 2003 to 30 November
2015 (both dates inclusive). Section 4(2)(b)(i) of Schedule 4 to the
Broadcasting Ordinance (BO) (Cap. 562) and Condition 3.2 of the two
licences provide that the licences may be reviewed by the Chief Executive
(CE) in Council within such period after 1 December 2009 as may be
specified by the CE in Council by notice in the Gazette. Following the
established practice, the Broadcasting Authority’ (BA) would review the
performance of the licensees and make recommendations to the CE in
Council for the purpose of the review.

Overall Approach

3. The BA is now assessing the performance of the licensees
from December 2003 when the licences were last renewed to December
2009 when the review exercise will be completed. In accordance with the
established procedures and practices, the BA will use the following means

1 The Broadcasting Authority is an independent statutory body established in September 1987 under the
Broadcasting Authority Ordinance (BAO) (Cap. 391). Its role is to regulate licensed television and
radio broadcasters in Hong Kong through provisions in the Broadcasting Ordinance (Cap. 562), the
Telecommunications Ordinance (Cap. 106) and the BAO.
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to assess the performance of the licensees —

(a)

(b)

Assessment against requlatory requirements: The BA will

assess the performance of the licensees against the various
statutory requirements as well as requirements under the
licence conditions and codes of practice in respect of the
following:

(i)

(i)

(iii)

(iv)

compliance with programming requirements and
standards. The BA will need to assess whether the
programming has complied with various requirements
and standards laid down in the licences and codes of
practice such as positive programme requirements,
designated languages, family viewing policy, provision of
information for viewers, etc;

compliance with regulatory requirements on advertising
and non-programme materials such as advertising time
limit, broadcast of announcements in the public interest
and publicity material for the BA, unacceptable products
or services, factual and best-selling claims, programme
sponsorship, etc.;

compliance with technical performance such as service
coverage, technical quality standard and service
reliability, provision of digital terrestrial television
services, etc.;

compliance with Capital Investment Plans for 2004 to
2009 in respect of capital and programme expenditure;
and

compliance  with  regulatory  requirements  on
administrative matters such as shareholding and
ownership restrictions, complaints handling procedures,
etc.

Financial commitment of the licensees: The licensees are

required to submit their investment plans for the next six years,
I.e. Capital Investment Plans for 2010 to 2015. The BA will
assess whether the investment commitments of the licensees
are reasonable for the provision of their proposed service and
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4.
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whether the licensees have the financial capability to deliver
the commitments made in the Capital Investment Plans.

Public views on the performance of the licensees: Free-to-air
television is a pervasive medium and is a popular form of
entertainment for the general public. The BA therefore
attaches great importance to public views on the performance
of the licensees. The BA has decided to collect public views
during the mid-term review through various means, including
conducting a comprehensive public opinion survey and
through public hearings. It will also collect views through its
Television and Radio Consultation Group (“TRCG”)? as well
as written submissions from members of the public and
interested parties.

In addition to assessing the licensees’ compliance with various

regulatory requirements, their financial commitments for 2010 to 2015 and
public views on their performance, the BA will also take into account the
following when making recommendations to the CE in Council —

(@)

(b)

any submissions from ATV and TVB on the existing licence
conditions, their experience over the last six years, their
views on the current broadcasting environment and any
proposed changes to the licence conditions they consider
necessary to help improve the operation of their television
service;

the views of relevant government bureaux/departments so
that the BA can take into account the relevant policy and
technical considerations to ensure that its regulatory approach
meets the development needs of Hong Kong’s broadcasting
sector and also in line with international best practices; and

any changes that the BA feels should be proposed to the
licence conditions in the light of the evolving broadcasting
environment and expectations of viewers.

2 TRCG is a territory-wide consultative scheme to gauge public opinions on television and radio
broadcasting standards. Members join the scheme on a voluntary basis. The TRCG currently
comprises about 540 members, recruited based largely on the population characteristics of the 18
districts supplied by the Census and Statistics Department.



Latest Development

Assessment of the Licensees’ Performance

5. The BA has started the assessment on the licensees’
compliance with various regulatory requirements and their financial
commitments, as well as the public consultation exercise. It intends to
complete the assessment in the next few months.

Opinion Survey

6. In line with past practice, the BA commissioned a consultant
to conduct an opinion survey in May and June 2009 to collect public
opinion on the licensees’ services, including their programme standards,
quality and diversity. Public views are collected by face to face
interviews with 3 000 households using a random sampling methodology.
The fieldwork of the opinion survey has just been completed. Upon
completion of the analyses of the fieldwork data, the BA will publish the
findings of the survey.

Public Hearings and Submissions

7. The BO only requires the BA to conduct a public hearing for
the renewal or extension of the domestic free television programme service
licences. However, in light of past practice, the BA has decided to
conduct three public hearing sessions in June and July to gauge public
views on the performance of the licensees for this mid-term review exercise.
The public hearing sessions are now being widely publicised through
different means, including the broadcast of announcements in the public
interest on television and radio, on the websites of the BA and the licensees,
as well as on other websites on the Internet and in newspapers. To
facilitate members of the public to express their opinions, the BA has
issued an information booklet summarising the recurrent regulatory
requirements, the licensees’ services, complaints records and the licensees’
investment plans (at Annex). Such information is also available on the
BA’s website (i.e. www.hkba.hk). The first public hearing was held on 19
June 2009 and the response of the public was encouraging. More than
140 members of the public attended the session where they were able to
speak directly to BA Members, representatives from the Government and
the two licensees. At the first such meeting there was a lively discussion,
with participants expressing their opinions on a considerable range of
topics such as programme quality and standards, programme diversity, etc.



8. Members of the public are also encouraged to submit their
views in writing to the BA before end July 2009. The BA will take into
account the views of the public, including the views of the members of the
TRCG, the stakeholders as well as the licensees, in formulating its
recommendations to the CE in Council. The BA will publish a summary
of public views collected in due course.

Concern about the staffing situation of the Licensees

9. There have been a number of announcements of staff
retrenchments by the two licensees in the past few months. The main
reasons given by the licensees were due to changes in programming
strategy, mismatch between the skills of the existing employees and those
required for business development, etc. The BA has noted this action
with concern on whether the retrenchment exercises will affect the
capability of the licensees to comply with the conditions of their domestic
free television programme service licences as well as their services for the
public.

Other Issues

10. The Government is committed to ensuring the efficient use of
frequency spectrum, which is a scarce public resource. Like elsewhere in
the world, we have a robust licensing and monitoring regime in place to
ensure that free-to-air television operators are capable of providing services
that are in compliance with the prevailing broadcasting standards to the
viewing public. The BA has all along adopted a light-handed and
market-led approach in the regulation of broadcasters. This fundamental
regulatory principle is in line with international practice.

11. Domestic free television programme service licences are
normally granted for a 12-year validity period, subject to mid-term and
renewal reviews. The effect of this is that every six years, the free TV
licensees are required to submit to the BA their long-term plans for
investment and programming. In order to monitor the licensee’s
performance, free TV licensees are required to submit annual returns on
their audited accounts and make a declaration on compliance with various
statutory requirements. Assisted by its secretariat (i.e. the Television and
Entertainment Licensing Authority (TELA)), the BA will examine these
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documents and follow up with the licensees concerned if any regulatory
concerns arise. Any change to the licensee’s commitment on investment
and programming, as well as its shareholding structure, requires the
approval of the BA.

12. The BA will vigorously enforce the statutory requirements
including fit and proper requirements on persons exercising control of the
licensees, residential requirement of directors and principal officers of the
licensees and reporting requirement on the change of directors and
principal officers. However, the BA will not interfere with the day-to-day
management of the licensees. Neither is it empowered to do so.

13. Licensees are required to comply with all the relevant
statutory requirements under the BO and the licence conditions.
Specifically, Condition 27 of the domestic free television programme
service licences provides that the licensee shall, inter alia, provide and
maintain adequate staff resources to ensure that any interruption to its
licensed service is avoided or minimised. The BA has already reminded
the licensees to comply with the relevant licence condition at all times to
avoid any interruption to their licensed services. The BA will continue to
closely monitor the service quality and performance of the licensees to
ensure that the two licensees comply fully with the relevant regulatory
requirements.

Commerce and Economic Development Bureau
Television and Entertainment Licensing Authority
June 2009
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