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Purpose

This paper summarizes past discussions by the Panel on Security on the
Fourth and Fifth Reports of the People's Republic of China under the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment -
Part Two : Hong Kong Special Administrative Region.

Background

2.  The People's Republic of China (PRC) is a State Party to the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT). Article 19.1 of CAT requires State Parties to submit periodic reports on the
measures they have taken to give effect to their undertakings under the Convention.
As part of the combined fourth and fifth reports submitted by PRC, the second report
on the Hong Kong Special Administrative Region (HKSAR) under CAT was
submitted to the United Nations in June 2006.

3. The second report mainly responds to concerns and recommendations raised by
the United Nations Committee Against Torture (the CAT Committee) during its
hearing on the HKSAR's first report in May 2000. It also reports on the progress of
the implementation of CAT in Hong Kong since the hearing on the first report.

Discussion by the Panel



4. At the meetings of the Panel on Security (the Panel) held on 5 December 2006
and 27 October 2008, members received views from deputations on the second
periodic report of HKSAR and discussed issues relevant to the work of the Security
Bureau. The maor views and concerns of members are summarized below.

Time required for determination and period of detention

5. Members were concerned about the time required for the determination of
refugee status and torture claims. They considered the determination process far too
long. Members aso expressed concern that some asylum seekers and torture
clamants had been detained for a long time. They asked about the offences
committed by detained asylum seekers and torture claimants and the length of period,
especialy the longest period, for which such persons had been detained.

6. The Administration responded that HKSAR had a firm policy of not granting
asylum and did not have any obligation to admit individuals seeking refugee status
under the 1951 United Nations Convention relating to the Status of Refugees.
Claims for refugee status lodged in Hong Kong were dealt with by the United Nations
High Commissioner for Refugees (UNHCR). The Immigration Department
maintained close liaison with UNHCR Hong Kong Sub-office to ensure persons
whose claims for refugee status had been denied and who had no permission to remain
in Hong Kong left the territory in accordance with the law. The Government had put
in place administrative procedures for assessing torture claims made under CAT. A
torture claimant who had failed to establish his claim would be removed from Hong
Kong in accordance with the laws. For a torture claimant who had established his
claim, he would not be removed to the country where there were substantial grounds
for believing that he would be in danger of being subjected to torture upon returning
to his place of origin. Hisremoval to another country to which he might be admitted
without the danger of being subjected to torture would be considered. Furthermore,
if country conditions subsequently changed such that a torture claim established
earlier in respect of a particular country could no longer be substantiated, removal to
that country would be considered.

7. According to the Administration, the fact that a person being a refugee, asylum
seeker or torture claimant would not itself lead to that person's prosecution or
detention in Hong Kong. Enforcement actions would be made only if the person
concerned had breached the laws of Hong Kong, such as undertaking illegal
employment or overstaying.

8.  The Administration advised that in the case of a person under detention in
accordance with the laws who was also a refugee, asylum seeker or torture claimant,
the Director of Immigration (D of Imm) might, on a case-by-case basis, exercise his
discretion to grant the person release on recognizance pending the determination of
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his claim by the relevant authorities or, for mandated refugee, pending his resettlement
elsawhere arranged by UNHCR. Considerations would normally be given to -

(@  whether the person concerned constituted a security risk to the
community;

(b)  whether there was any risk of the person absconding and (re)offending;
and

(c)  whether removal was not going to be possible within a reasonable time.

9.  Asregards the detention period, the Administration advised that most asylum
seekers and torture claimants had been detained for less than three months.

Need for establishing an independent determination mechanism

10. Some members were of the view that a proper regime should be established for
handling torture claims. Appeals relating to torture claims, in particular, should not
be determined by the Secretary for Security, but by an independent committee or the
court.

11. The Administration responded that a torture clamant aggrieved of the
determination of D of Imm could lodge an appeal to the Chief Executive, who had
delegated the authority for considering such an appeal to the Secretary for Security.
A torture claimant aggrieved of the determination in an appeal could seek judicia
review.

Defence for a person charged with torture

12.  Some members expressed concern about the reference to "lawful authority,
justification or excuse" as a defence for a person charged with torture under the
Crimes (Torture) Ordinance (Cap. 427). These members considered that a person's
right of not being subjected to acts of torture and other cruel, inhuman or degrading
treatment or punishment should be an absolute one.  No exception to CAT should be
created by legislative means. Lawful sanctions should be subject to CAT.

13. The Administration explained that for the purpose of section 3(5) of Cap. 427,
"lawful authority, justification or excuse" meant -

(@ inrelation to pain or suffering inflicted in Hong Kong, lawful authority,
justification or excuse under the law of Hong Kong;

(b)  inrelation to pain or suffering inflicted outside Hong Kong -

(i) ifitwasinflicted by apublic official acting under the law of Hong
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Kong or by a person acting in an official capacity under that law,
lawful authority, justification or excuse under that law; and

(i) in any other case an authority, justification or excuse which was
lawful under the law of the place where it was inflicted.

The Administration advised that this defence was consistent with Article 1.1 of CAT
which provided that "[Torture] does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions'. The defence was intended, and was
also necessary, to cover matters such as the reasonable use of force to restrain a
violent suspect/prisoner. It was not intended, nor would the courts be asked to
interpret them as such, as authorising conduct intrinsically equivalent to torture as
defined in Article 1 of CAT.

Possible abuse of the existing mechanism

14. Some members expressed concern about the situation of abuse of the existing
mechanism by asylum seekers and torture claimants. They asked about the number
of persons granted refugee status by UNHCR and the number of such persons who
had settled overseas.

15. The Administration advised that information provided by UNHCR had
suggested that, in comparison with other countries, there was a more widespread
abuse of refugee status and torture claims in Hong Kong. As at 30 April 2008, the
accumulated number of torture claimants was 3196. Among them, 1591 were
known to have lodged refugee claims.  So far, UNHCR had granted refugee status to
35 of them and 14 of these refugees had settled overseas. However, there had not
been any successful claim among the torture claim cases. Among the cases handled
up to the end of April 2008, 91% of torture clamants did not make any clam until
after having arrived in Hong Kong for an average of 15.1 months. Most of these
clamants, i.e. 91%, lodged their torture claims only when they were arrested for
undertaking illegal employment or committing other criminal offences in Hong Kong,
or when they faced imminent removal or deportation from Hong Kong. 48% of all
torture claimants lodged their claims after an average of 11.5 months since lodging
refugee status claims with UNHCR. These figures indicated that there was a
possible abuse of the existing mechanism by illegal immigrants/overstayers who had
sought employment in Hong Kong.

Humanitarian assistance to refugees, asylum seekers and torture claimants

16. Some members advised that they had received complaints about inadequate
assistance to torture claimants released on recognizance. These members held the
view that the Administration should render appropriate assistance, including legal aid,
to asylum seekers and torture claimants.
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17. The Administration responded that it had, in collaboration with non-government
organizations and on a case-by-case basis, offered assistance-in-kind on humanitarian
grounds to refugees, asylum seekers and torture claimants who were deprived of basic
needs during their presence in Hong Kong pending resettlement overseas or while
their claims were being processed by the relevant authorities. The type of assistance
offered included temporary accommodation, food, clothing, other basic necessities,
appropriate transport allowances, counselling and medical services. To facilitate
better coordination and provision of services, the Administration had commissioned
the International Socia Service (ISS) Hong Kong Branch to provide
assistance-in-kind services to mainly vulnerable asylum seekers and torture claimants.
As at 31 March 2008, ISS was supporting 1 752 such clients on commission, and
there were another 483 cases pending | SS's assessment and service arrangement.

Abuse of power by members of law enforcement agencies

18. Members were gravely concerned about allegations made by deputations that
members of law enforcement agencies, including the Police, had abused their power
in the course of handling searches on detainees or taking enforcement actions against
vice establishments. While asylum seekers and persons to be detained complained
about unnecessary and intrusive strip searches conducted on them during their
detention in Police stations, complaints made by sex workers operating "one sex
worker apartments’ involved Police officers receiving free sexual services during
undercover operations. Members queried the need for conducting Level 111 searches
which involved the complete removal of clothing on all detainees, and the necessity of
allowing undercover Police officers to recelve sexua services during the operation.
Members asked about measures taken by the Administration to prevent abuse of
power by members of law enforcement agencies.

19. The Administration explained that law enforcement agencies, including the
Police, had a need to conduct searches on al detainees for protection of the detainees
safety from self-harm.  The Administration also advised that the aim of undercover
anti-vice operations was confined to evidence gathering. The Police had drawn up
stringent guidelines for such operations (including the scope and extent of the
evidence to be gathered, and the extent of body contact with sex workers). Officers
taking enforcement actions were required to comply with the Police's internal
guidelines governing anti-vice operations. The guidelines, revised and implemented
in late 2007, reinforced the key principle that in the process of gathering evidence,
Police officers undertaking undercover operations were not allowed to receive ord
sex or sexual intercourse service offered by sex workers.

20. The Administration emphasized that the Police was very concerned about the
conduct of Police officers. Any persons who felt aggrieved by any Police actions,
including actions taken in anti-vice operations and body searches conducted on
detainees, could lodge aformal complaint. All complaints would be taken serioudly,
and the relevant authorities would investigate into the complaints and take actions as
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appropriate. The Administration encouraged parties concerned to provide detailed
information on aleged misconduct or abuse of power by Police officers so that
necessary investigations could be carried out.

L atest development

21. The CAT Committee had considered the second periodic report of HKSAR at
its 844™ and 846™ meetings held on 7 and 10 November 2008. The CAT
Committee's concluding observations on the HKSAR's second report was circulated
to members vide LC Paper No CB(2)366/08-09(01) on 28 November 2008. The
concluding observations will be discussed at the Panel meeting on 3 February 2009.

Relevant papers

22. A list of relevant papers available on the Legidative Council website is in the
Appendix.

Council Business Division 2
Legidative Council Secretariat
29 January 2009
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Panel on Security
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Panel on Security
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Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment - Part Two:
Hong Kong Special Administrative Region”
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