CB(1)1343/09-10(01)

Letter of 22 February 2010
from the Legal Service Division of the Legislative Council Secretariat
on the Companies (Amendment) Bill 2010
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Use of gender-neutral language

(a) Itis noted that “his” and “him” are used in the existing section 14A(2)(h)
and (i) of the Companies Ordinance (Cap.32) (the Ordinance).
However, it is noted that “he or she” is used in the new section 14A(2)(k)
and (1) as amended by clause 5(3) of the Bill. Please consider whether it
would be more consistent to use the same style of phrases in the same
section of an ordinance.

(b) It is also noted that “f3” (but not “FyE5#$”) is used as the Chinese
rendition of “he or she” in the new section 14A(2)(k) and (l) as amended
by clause 5(3). Please consider whether it is necessary to amend the
Chinese rendition of “he or she” to reflect the meaning of the English
text.

The use of “shall” and “must” in the same section

It is noted that “shall” is used in the existing sections of the Ordinance (e.g.
sections 20, 22, 95, 109, 158 and 346). However, “must” is used in the new
sections added by the Bill (e.g. the new sections 20(2A), 22(3A), 95(1A),
109(1C), 158(4AB) and (5B), and 346(2A)). The effect of this is that there
would be intermixing of the use of “must” and “shall” in the same section of
the Ordinance. To achieve consistency within the above sections, please
consider amending “shall” to “must” in the relevant sections. It is noted
that similar amendments have been introduced in the Occupational Deafness
(Compensation) (Amendment) Bill 2009.



Reply

Drafting style for legislation needs to be modernised with the aim to
minimising assumptions regarding the gender of human referents and using plain
language as appropriate. The drafting practice now requires that opportunity is to
be taken to use gender-neutral terms or avoid using merely a specific gender
pronoun, and to use "must"” instead of “shall” to impose an obligation in line with
ordinary speech in provisions being inserted. The new section 14A(2)(k) and (I)
and the subsections newly added to the existing sections 20, 22, 95, 109, 158 and
346 were drafted in accordance with the latest drafting practice. We, however,
do not consider it necessary to make corresponding amendments to the other
provisions in those sections. This change of drafting practice is only a matter of
change of style. The legal meaning of the relevant provisions is not affected.

2. It is our view that gender-neutrality has no significant implications for
Chinese drafting of the phrase "he or she". The Chinese character "{*4" is more
gender-neutral compared to "he". For example, "{4{f" is used for a group of
people of both sexes. We, therefore, consider that the use of "{4" in the new
section 14A(2)(k)(i) and (ii) and (2)()(i) is suitable and concise.
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Part 7 — clauses 36 to 48

(@) Clauses 36 to 48 seek to remove obstacles to the introduction of paperless
holding and transfer of shares and debentures. Under section 4 of and
Schedule 1 to the Stamp Duty Ordinance (Cap. 117), a contract note for
the sale or purchase of any Hong Kong stock is chargeable with stamp
duty. Would the amendments under Part 7 of the Bill have any
implications on stamp duty chargeable under the Stamp Duty Ordinance
(Cap. 117)?

(b) It is noted that under section 3 of and Schedule 1 to the Electronic
Transactions Ordinance (Cap. 553), the provisions of that Ordinance
relating to the use of electronic records do not apply to the making,
execution or making and execution of any instrument which is required
to be stamped or endorsed under the Stamp Duty Ordinance (Cap. 117)
other than a contract note to which all agreement under section 5A of
that Ordinance relates. Under section 4 of and Schedule 1 to the Stamp
Duty Ordinance (Cap. 117), a contract note for the sale or purchase of
Hong Kong stock is chargeable with stamp duty. In order to introduce
paperless holding and transfer of shares and debentures, apart from
amending the Companies Ordinance (Cap. 32) and section 397 of the
Securities and Futures Ordinance (Cap. 571), is it necessary to also
amend the Electronic Transactions Ordinance (Cap. 553) and/or any
other ordinances?

Reply

It is necessary to introduce legislative amendments to take forward the
scripless initiative. As mentioned in the paper entitled “Legislative Proposals in
the Companies (Amendment) Bill 2009 and Business Registration (Amendment)
Bill 2009” (CB(1)1829/08-09(01)) discussed at the meeting of the Panel on
Financial Affairs (the FA Panel) on 11 June 2009, the Administration proposes to
introduce technical amendments to the Companies Ordinance (CO) to remove, or
provide exceptions to, existing limitations in the CO that arise from provisions
compelling the issue or use of paper documents of title and transfer. This will be
an important first step in the entire legislative process for implementing the
scripless initiative.

2. As stated in Annex A to the Administration’s reply of 25 January 2010 to
the FA Panel’s letter of 6 January 2010 on “Follow up to meeting on 4 January
20107, these proposed technical legislative amendments (as enshrined in the
Companies (Amendment) Bill (C(A)B) 2010) aim to facilitate the market to focus
discussions on the proposed operational model for implementing a scripless



securities market in Hong Kong, which is the subject currently under consultation®.
The amendments will also lay the foundation for implementing a scripless
securities market in Hong Kong. By incorporating these amendments into the
C(A)B 2010, the Administration hopes to indicate its support for the scripless
initiative in principle.?

3. The proposed legislative amendments contained in Part 7 of the C(A)B
2010 will be commenced only when there is general market consensus on, and
readiness to implement, the proposed scripless operational model.

4. Further legislative amendments will be pursued as necessary as the
operational model takes shape. These further amendments will set out the
framework for regulating the scripless environment, and those that play a key role
in that environment.  The specific legislative amendments will depend very much
on the operational model that is eventually adopted, and hence on the outcome of
the current consultation'.  In addition to the CO, other legislation that will require
amendment includes the Securities and Futures Ordinance (SFO) and the Stamp
Duty Ordinance (SDO).?

Reply to Question (a)

5. Under the SDO, stamp duty is charged on instruments. For a sale and
purchase of Hong Kong stock, the parties shall execute a contract note as required
under the SDO and cause the contract note to be stamped. As stated at the first
paragraph above, the proposed amendments under Part 7 of the C(A)B 2010 aim
to remove, or provide exceptions to, existing limitations in the CO that arise from
provisions compelling the issue or use of paper documents of title and transfer (e.g.
to remove the statutory obligation to use an instrument of transfer where the
transfer is effected in accordance with new legislative provisions under the SFO
for the purpose of regulating the scripless environment) (please refer to paragraph
4 above), and do not intend to affect the obligation to execute contract notes.

As foreshadowed in the Panel Paper discussed at the meeting of the FA Panel on 11
June 2009 (CB(1)1829/08-09(01)), a 3-month consultation on the proposed operational
model for implementing a scripless securities market in Hong Kong was launched
jointly by the Securities and Futures Commission (SFC), Hong Kong Exchanges and
Clearing Limited (HKEX) and the Federation of Share Registrars Limited (FSR) on 30
December 2009 and will end on 31 March 2010. The FA Panel was briefed on the
contents of the joint consultation paper at its meeting on 1 February 2010.

As stated at paragraph 12(a) of the paper discussed at meeting of the FA Panel held on 1
February 2010 (CB(1)978/09-10(05)).

As stated at paragraph 12(b) of the paper discussed at meeting of the FA Panel held on 1
February 2010 (CB(1)978/09-10(05)).



Reply to Question (b)

6. No amendment to the Electronic Transactions Ordinance (ETO) will be
required. As question (b) rightly points out, section 3 of and Schedule 1 to the
ETO provides that the provisions of the ETO relating to the use of electronic
records do not apply to the making, execution or making and execution of any
instrument which is required to be stamped or endorsed under the SDO other than
a contract note to which an agreement under section 5A of the SDO relates
(emphasis added). This effectively allows contract notes to be stamped
electronically if they are contract notes to which an agreement under s5A of the
SDO relates. Appropriate amendments to section 5A or other section(s) of the
SDO, if necessary, may be considered as the scripless operational model takes
shape. Besides, the scripless proposal, as it now stands, aims to enable transfer
without an instrument of transfer. There is no intention to introduce an
“electronic instrument of transfer”.
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