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Executive Summary

|.  Broadcasting industry in Hong Kong has been a pool of backwater, and the
devel opment has been sluggish. Hong Kong Citizen choices are limited to two
free TV stations, three pay TV station, one public radio station and three
commercia radio stations. The persistent poor industry environment makes Hong
Kong lagging behind other regions. Hong Kong Broadcasting Authority (HKBA)
being the organization that aims to promote growth in the industry, which owns
the power to execute ordinance and licensing, has done nothing much in the past
tens of years. If someone has to be accountable for today’s predicament, HKBA is
the one to bear the biggest responsihility.

I1. Hong Kong Television Broadcasts Limited (TVB) has been dominating the sector
for along time. Accusations as such include TVB forbidding artists to take part in
functions of other TV stations; artists have to be interviewed by other media other
than TVB in languages other than Cantonese; Asia Television Limited (ATV)
cannot play the original voice of the artists contracted with TVB in purchased
drama episode etc. The above behaviors aready violate “Broadcasting
Ordinance” — Section13”> “Prohibition on anti-competitive conduct” and
Broadcasting Ordinance” — Section14”® “Prohibition on abuse of dominance”.
Nevertheless HKBA has neglected this for many years, allowing TVB to
dominate and expand without any restrictions. Its competitor, ATV has fired an
official complaint, but not much progress is made. HKBA's loose execution of
law is definitely the cause of today’s serioudly tilted broadcasting environment.

[11. Thelicensing process of Hong Kong broadcasting industry is very problematic.
The formation of HKBA is appointed by the ExCo. The final decision power also
liesin the ExCo in the current licensing system, there is no appeal mechanism
and no explanation is required. The whole procedure lacks transparency,
accountability and independence. The Citizens' Radio case shows how Hong
Kong government abuses its power, monopolizes our public airwaves, suppresses
public voice, and damaged the freedom of speech and broadcast that guaranteed

> “alicensee shall not engagein conduct which, in the opinion of the Broadcasting Authority, has

the purpose or effect of preventing, distorting or substantially restricting competition in atelevision
programme service market”,

® “A licensee who isin adominant position is deemed to have abused its position if, in the opinion of
the Broadcasting Authority, the licensee has engaged in conduct which has the purpose or effect of
preventing, distorting or substantially restricting competition in atelevision programme service
market.”



by “Basic Law” and “Hong Kong Bill of Rights Ordinance”. These authoritarian
behavior does not adhere to the guideline formulated by UNESCO and the
European Commission for regulating broadcasting services. The ExCo used their
power to grant alicenseto TVB that violates cross-mediarestriction in the
ordinance, licensed Wave M edia supported by consortiums, but not Citizens
Radio which istechnically feasible and financially capable but run by general
citizens. The fairness of the system is highly questionable.

. The approval of new domestic free TV license will be the turning point of Hong

Kong broadcasting industry. Though the public and the industry are still in doubt
on the issue of: cross-media ownership, network coverage, applicants’ financia
soundness, commitment to investment and the extra charges for connection or
set-top box, we think that it isto the public interests if we can have more
competitions, which can lead to more options and collapse of TVB’s kingdom of
monopoly. HKBA should relax the restriction and alow more players into the
market, given that it can ensure quality of broadcasting in the future and resolve
public concerns. Moreover, HKBA should set up more channels to collect public
opinions, such as more public hearing sessions during the extended consultation
period to ensure it makes the decision that serves public interests the best.

The domestic free TV license application is only the beginning of improving
today’s industry environment. We believe there are still rooms for HKBA to
promote growth of the industry. Our suggestions are as follows:

u Maintain a fair environment for competition, Prevent any form of

dominance: HKBA has to face the problem and execute its power as soon as
possible to penalize law-violating licensee, and consider making it a condition
for license renewal. Moreover, it should explain and define “fair competition”
and “dominating advantage” in greater details 0 something closer to the
international standard.

B Raiseaccountability and transparency of licensing procedures, Protect

human rightsand freedom: The fairness of existing licensing systemis
highly questionable, therefore the system has to be changed to encourage
healthy development of the industry, and hence citizens' freedom and right are
protected.

[ Proactive law execution to maintain afair environment: HKBA takes too

long to conclude a case, the CRHK political advertisement incident need more
than a month to execute and the monopoly of TVB has also persisted for years,
HKBA chooses to turn ablind eye to it, and even after it received complain,



and it has been too slow to response and delayed in definitely. Therefore we
hope HKBA can be more proactive and rigorous in ordinance execution, in
order to maintain a healthy environment for the industry, and fulfill its
objectives.

B Regularly consult the public, adopt public opinions: The consultation
sessions held in the past had received alot of feedbacks. As Broadcasting
channels are resources that are owned and shared by the public, thus, the
public deserved to be consulted for better formulation of broadcasting policy
to fulfill their needs. Therefore HKBA should regularly hold consultation
sessions (i.e. every quarter, every year), and consider public feedback before
planning its future strategy. This could better protect public interests.

B Openthe media market, place publicinterestsin thefirst priority:
Firstly, when there are more competitions, the players will have to produce
higher quality programmes to stand out, which in turn will diversify our
programme choices. Secondly, different types of investors will represent
interest from different groups. Thirdly, widening public participation can
effectively reflect problems of people slivelihood, strengthening the fourth
power’, in order to monitor and improve governance. Fourthly, the freedom of
speech and broadcast are human rights that should be protected by Hong Kong
government. Nowadays, the development of broadcasting technology has
lower the entry cost to broadcast themselves, and we do not see any needs for
HKBA to guard the broadcasting from the public. And we a so argue that the
monopoly of broadcasting by the HKBA is against the free market principal
and is the major factor that obstructing the broadcasting industry to flourish.

B Implement digital broadcasting technology as soon as possible, Increase
number of available channels: Digital broadcasting can provide more
channels for the public to apply. More providers means increasing industry
competition, and a larger variety of programmes. The problem of weak and
unstable signals because of Hong Kong's hilly geographical characteristics
can also be solved. HKBA should quickly promote this technology, and
refrain from using the same excuse, saying that there are insufficient channels
to slow down the devel opment of broadcasting industry.

B Encouragethe setting up of community radio stations, community TV
and community multi-media centre: community mass media allows citizens
to participate in production, and tastes of individual groups be taken care of.

’ Mediais the fourth power, apart from legislation, executive and judiciary, to monitor governance,
expose flaws, and give an impetus for the government to improve on its ruling and urge them to listen
to the people.



At the same time, people can build social network, develop local economy,
and promote development of creative industry through involvement in
production.

Separ ating production and broadcasting, request market playersto
outsource part of the production: Nowadays mainland Chinais gradually
practicing the separation of production and broadcasting, but Hong Kong still
sticksto its original vertical mode of operation that the TV stations produce
their own programmes. Now UK requires each TV station to outsource a
certain percentage of its programme to external independent producers. Hong
Kong can follow the practice, make it arequirement for renewal or approval of
license to create some sparks for Hong Kong production.

Set up public access channels, strengthen social participation, promote
freedom of speech: When Hong Kong government licensed Cable TV, it had
mentioned and supported the idea of setting up public access channel but later
it backed down and argued that there was no demand. Public access channel is
away for the public to make use of the airwaves. The setting up of public
channels can promote freedom of speech, which is also one of the objectives
of community TV. The government should seriously consider adding such a
requirement when approving the new domestic free TV licenses.
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1. Introduction
The stagnant broadcasting industry

1.1 Hong Kong isthe very few places in the world that is undemocratic but
respects freedom of speech, although the entry barrier of the broadcasting
industry is gtill very high. For the previous 20 years, we have only 2 free
TV dtations, 3 pay TV stations 1 public and 2 commercial radio stations
and there is no more choice’®. Opening the paid TV market of course could
provide more choices for the wealthy households, |eaving the less wealthy
ones with limited choices. Taiwan has about 200 radio stations, even North
Korea, acountry that is notorious for its oppression of freedom, has 16 AM,
4 FM and 11 shortwave radio stations’’. If you switch on the television of
Taiwan or of some second or third tier citiesin China, you can access at
least tens of channels’®. With the intense competition, the producers have to
produce more high quality programmes to attract audience and reinforce
itself in the market. The “habitual ratings” phenomenon and monopoly
market structure of Hong Kong are very rare in other places. From the
perspective of economics, lack of competition will lead to inefficiencies
and limitation of consumer choices. Thisis certainly affecting public
interest.

1.2 Many reasons could have led our broadcasting industry to the current
circumstance: the closed market without issuing new licenses for years;
Hong Kong Broadcasting Authority (HKBA) does not penalize
anti-competition behavior according to law; technology-wise Hong Kong
falls behind other countries; and weak initiative to launch digital audio
broadcasting leads to insufficient channels. These are exactly what HKBA
should have worked on: to promote the devel opment of the broadcasting
industry, encourage competition and help the industry to adopt new
technologies; and HKBA is capable to execute all these. Today, Hong Kong
broadcasting development is far behind other regions, and HKBA has to
bear the major responsibility.

76 7“'”?‘[? fﬂﬁfu«l IEJFQLT/F W P ESEA ) - AL > 24™ January 2010 » China Times
. <<7ﬁw M-I EF”TH&EWW gL > 24" January 2010 > China Times
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1.3 Moreover, mediaisthe fourth power, apart from legislation, executive and
judiciary, to monitor governance, expose flaws, and give an impetus for the
government to improve on its ruling and urge them to listen to the people.
Restriction on mediais arestriction on the fourth power. Recently,
suspected media self censorship practice and the shutting down of
politically sensitive programmes stirred up anxiety of restriction of freedom
in the society. . Many organizations have already opened many internet
channelsto put their voice through, the problem is at the end we only have
2 TV stations and 3 radio stations because the airwaves are not opened to
the public(or so called al being occupied, which is not the truth). Therefore,
broadcasting industry is no longer only about entertainment, but the matter
of right to know and freedom of speech.

1.4 This paper looksinto 4 representative cases in the broadcasting sector to
understand the causes of our stagnant industry development and make
constructive suggestions. The cases include Hong Kong Television
Broadcasts Limited (TVB)’s anti-competition case, applications for
domestic free television programme service licenses, Citizens Radioillegal
broadcasting and Commercial Radio Hong Kong (CRHK) accepting
political advertisements.

2 Background Information

2.1 Although Hong Kong does not have a cross-sector anti-trust law, there are
anti-trust restrictions in “ Broadcasting Ordinances’. HKBA as the
watchdog organization has the authority to investigate and penalize
suspected anti-competition behavior.

2.2 “Broadcasting Ordinance” — Section13” “Prohibition on anti-competitive
conduct” states that “a licensee shall not engage in conduct which, in the
opinion of the Broadcasting Authority, has the purpose or effect of
preventing, distorting or substantially restricting competition in atelevision
programme service market”, and that includes “conduct preventing or
restricting the supply of goods or servicesto competitors’; “applying
dissimilar conditions to equivalent agreements with other  trading parties,
thereby placing them at a competitive disadvantage”; “making the
conclusion of agreements subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to



commercia usage, have no connection with the subject of such
agreements.”

2.3 “Broadcasting Ordinance” — Section14” “Prohibition on abuse of
dominance” statesthat “A licensee who isin a dominant position is deemed
to have abused its position if, in the opinion of the Broadcasting Authority,
the licensee has engaged in conduct which has the purpose or effect of
preventing, distorting or substantially restricting competition in atelevision
programme service market.” To judge whether the licensee has abused its
dominant power, HKBA states that “if a dominant licensee has engaged in
conduct which has the purpose or effect of preventing, distorting, or
substantially restricting competition in atelevision programme service
market, then that licensee will be deemed to have abused its dominant
position. "*”

2.4 One of the criteriato evaluate whether alicensee has anti-competitive
behavior is“Vertical Restraints®™ . Vertical restraints refer to “ agreements
between firms at different levels of the supply chain which restrict the
commercial freedom of one or more parties to the agreement or other
competitors.” That may include (not exclusively) “dealing arrangements
whereby one party to the agreement imposes restrictions on the other’s
ability to choose with whom, or in what, it can trade may result in market
foreclosure.”

Thefunctions of HKBA

25 HKBA isset up asalegal entity in 1987 according to “Broadcasting
Authority Ordinance” (Chapter 391) to secure proper standards of
broadcasting; to assist the Government of the Hong Kong Special
Administrative Region in the execution of its broadcasting policies; and to
administer al relevant legidlative requirements and license conditions.

2.6 HKBA initswebsite claimsthat its “vision” isto help the industry playersto
deliver, innovate, and compete in a supportive environment and on a level
playing field, and let the community enjoy awide range of quality

7% “Guidelines to the Application of the Competition Provisions of the Broadcasting Ordinance” Article
77
8 “Guidelines to the Application of the Competition Provisions of the Broadcasting Ordinance” Article
74



programmes which are informative, enlightening, educational and
entertaining.

2.7 HKBA aso saysits“mission” and “policy objective” are to widen
programming choice to cater for the diversified tastes and interests of the
community; encourage investment, innovation and technology transfer in
the broadcasting industry; to ensure fair and effective competition in the
provision of broadcasting services; to work with overseas regulators to keep
abreast of world trends and issues in broadcasting; and to promote Hong
Kong as aregional broadcasting and communications hub.

Freedom of speech and freedom of Press Guaranteed by Constitution

2.8 Basic Law states that Hong Kong residents shall have freedom of speech
and of the press and of publication®

2.9 “ Hong Kong Bill of Rights Ordinance’ clearly states “ Everyone shall have
the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of al kinds, regardless of frontiers,
either oraly, in writing or in print, in the form of art, or through any other

media of his choice.®”

3 TVB’sMonopoly Kingdom

3.1 TVB has always been dominating the Hong Kong market. According to the
information of Prof To Yiu-ming of Hong Kong Baptist University, in the
past 16 years, the market share of TVB and Asia Television Limited (ATV)
changed from 7:3in 1994, to 8:2 in 1999, and finally 9:1in 2007. # Other
research yields similar results. TVB has market share of over 75% before
the handover of Hong Kong®*, over 80% of TV advertising money belongs
to TVB®. These data demonstrate that TVB market share is much higher
than 50%, the threshold set by HKBA as having “dominating power”.

“Basic Law” Chapter 3 Article 27

“Hong Kong Bills of Rights Ordinance” Article 16

8 (Eﬁfﬁ Ei%ﬁ%&lﬂ?@@i%ﬁ <) , Prime Magazine, October 2006

“Hong Kong”, Karen Gwinn Wilkins, The Museum of Broadcast Communications, accessed on 8 Jul
2010, http://www.museum.tv/eotvsection.php?entrycode=hongkong

& “The Other Hong Kong report”, pp 390, Joseph Y.S. Cheng, HK: Chinese University Press, 1992

¥ According to “Guidelines to the Application of the Competition Provisions of the Broadcasting
Ordinance” Article 55, “There will be, however, a presumptionof dominance, in the absence of



TVB usually has ratings of 20 to 30, while ratings of ATV’s programmes
are consistently under 10%’. This “habitual rating” phenomenon has
persisted along time. Even TVB and ATV broadcast the same programme
with the same signal and display, TVB’sratings still bypassATV’sby a
significant amount, for instance, fireworks show, Lydia Shum memorial
service, RTHK programme and Chief Executive Question and Answer
Session®.  Record shows TVB had once experienced failurein
transmission station. The broadcast was halted by 30-minute, with only
snowflakes on the screen, but still attracted more than 50% of the rating™.
From all these evidence we can conclude that TV B does have dominating
power in the market.

3.2 In2008 and2009, HKBA received one® and no complaints concerning fair
competition respectively. In 2010, the number soared to 9”*. Among them,
we are most concerned with the complaints fired by ATV towards TVB’s
anti-competitive behavior.

3.3 ATV’saccusationsinclude TVB’ under informal rules, forbids artists to take
part in functions of other TV stations, leave no chance for ATV to work
with these artists; artists have to be interviewed by other media other than
TVB in languages other than Cantonese; if ATV purchases an overseas
drama episode, it has to specifically dub the voice of the artists contracted
with TVB because it is not alowed to play the original dialogue; TVB
provides huge discount for its clients to prevent them from buying from
ATV; some popular programmes of RTHK are only broadcasted in TVB etc.
The complaint isin the process of investigation®.

3.4 TVB signs contracts with most singersin Hong Kong (afew hundred dollars
of allowance for attending a show and required to attend a minimum

evidence to the contrary, if a licensee has a market share persistently above 50 per cent”

¥ Ratings report of the 2 TV stations is now handled by CSM since 2006 with a 5-year contract.
Objects in the investigations are TV audiences in Hong Kong aged 4 or above, with the population
being 6294000. It applies methodology of random sampling. Number of samples should be within
600 — 650, with the number no less than 600.

B (] [ FERP AT L 55 47) » 2] 27, Media Digest, RTHK, July, 1997,

¥ Thisisa widely circulated myth in the society which we have not found concrete evidence

% Hong Kong Cable Television Limited (HKCTV) was alleged of its service termination practices in 2007
had prevented HKCTV subscribers from terminating their service arrangements with HKCTV and
transferring to its competitor . HKBA ruled that there is insufficient evidence and the complaint is
unsubstantiated.

1 42010-2011The Budget” pp.334
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number of shows) to restrict them from joining other TV stations;
contracted singers are not allowed to be interviewed by competitorsin
Cantonese, and are not allowed to appear in programmes of competitors™.
Thisisvery rarein foreign countries. In other countries, singers are
independent and normally work with al TV stations except special
performance contract. TV stations and singers are mutually benefiting each
other when cooperate. Singersrely on TV programmes to gain popularity,
while TV stations rely on singers’ appearance to score higher ratings. The
breaking of partnership between the four major record companies and
TVB* exposes how the unfair contracts have undermined business
opportunities of singersand minor TV stations.

3.5 With the evidences in hand, we have a strong ground to substantiate that
TVB violates the anti-competitive conduct and abuse its dominating
advanatge as written in the ordinance. The fact that artists are banned from
appearing in other TV stations' programme and are forbidden to be
interviewed in Cantonese, concurs with the description of an
anti-competitive behavior cited by HKBA: “exclusive dealing arrangements
whereby one party to the agreement imposes restrictions on the other’s
ability to choose with whom, or in what, it can trade may result in market
foreclosure. *”:therefore TVB is definitely “preventing or restricting the
supply of goods or servicesto  competitors” and “applying dissimilar
conditions to equivalent agreements with other  trading parties, thereby
placing them at a competitive disadvantage™

3.6 Thedefinition HKBA gives “Agreement” is as such: ““Agreement” has a
wide meaning and covers agreements whether legally enforceable or not,
written or oral; it includes so-called gentlemen's agreements. There does not
have to be a physical meeting of the parties for an agreement to be
reached””™ Therefore, even TVB's contracts do not explicitly state the
requirement that violates the “Broadcasting Ordinance”, if thereis evidence
to prove such anti-competitive behavior, the allegations substantiate. In

% Contents of Prof To yiu-ming’s joint letter

% TVB could not reach consent with EMI, Sony, Universal and Warner in royalty matter, TVB ban the
music and boycotted the artists under these 4 companies from appearing in programmes of TVB.

% “Guidelines to the Application of the Competition Provisions of the Broadcasting Ordinance” Article
74

% “Broadcasting Ordinance” Article 13

%7 “Guidelines to the Application of the Competition Provisions of the Broadcasting Ordinance” Article
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addition, some organizations already obtain contractsof TVB artistsas
black and white evidence. HKBA cannot let TVB escape if concrete
evidence exists.

3.7 HKBA aso states clearly that “Competition issues arising from artists
contracts with licensees are not exempted from the provisions of the
Ordinance and as such are subject to the same prohibitions as any other

agreement.” %

3.8 The above situation has persisted for many years and is worsening, HKBA
however has done nothing. It never executes its power and thisis how it
leads to today’s circumstance. Ironically, the Chairman of HKBA saysthe
authority “adopts ... pro-competition regulatory approach... including how
the statutory competition provisions are administered.” They own the
greatest power to rule, but bear the least responsibility to manage its
business. They act like a“toothlesstiger” and allow the industry to be
eroded. HKBA has not done much of its promises, and it should be held
responsible for the poor development of the broadcasting industry.

4 Applicationsfor Domestic Free Television Programme
Service Licences

4.1 City Telecom (HK) Limited (“CTI”, Wharf), Fantastic Television Limited
(“Fantastic TV”, Cable TV) and HK Television Entertainment Company
Limited (“HKTVE”, PCCW) applied for Domestic Free Television
Programme Service License in 2009/2010%°.

4.2 HKBA would assess the application according to the criterialaid out in
“Broadcasting Ordinance’. Part V of “Guidance Note for Those Interested
in Applying for Domestic Free Television Programme Service Licencesin
Hong Kong” sets out “factors for the assessment” : () Financial soundness
and commitment to investment (b) Proven managerial and technical
expertise (C) The variety, quantity and quality of programmes (d) Technical
soundness and a satisfactory quality of service (€) Serviceroll-out (f)
Minimum inconvenience to members of the public (g) Benefit to the local

% “Guidelines to the Application of the Competition Provisions of the Broadcasting Ordinance” Article
21
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broadcasting industry, viewers/customers and the economy as awhole (h)
Quality control and compliance.

Cross-media owner ship

4.3 The 3 applicants are all owners of paid TV. “Broadcasting ordinance”
(Chapter 562) Appendix 1 Section 2 sets the limitation for cross-media
ownership. In general, licensee of one type of license (newspaper, TV,
magazine, advertising agent and sound broadcasting) cannot be licensee of
a second license, whether they are of the same type or not. Persons that
have control on licensee, its owner, its controller and related personnel are
also “disqualified persons’ (to apply for alicense), unless the Chief
Executive in Council, on application in the specified form by alicensee, is
satisfied that the public interest so requires and approves otherwise. This
isto avoid conflict of interest, media concentration and editorial uniformity
in the broadcasting industry and other relevant sectors'™.

4.4 Concerning cross-media ownership, we can refer to previous cases. In 2006,
Mr. Richard Li Tzar-kai isfound to own PCCW Now Paid TV, and Hong
Kong Economic Journals(HKEJ) at the same time, which may violate the
restriction of cross-media ownership in “Broadcasting Ordinance”

4.5 The Ordinance provides for the legal definition of whether or not apersonis
"exercising control" of acompany. Under the Ordinance, a person exercises
control of acompany “if (i) heisadirector or principal officer of the
company; (ii) heisthe beneficial owner of more than 15% of the voting
shares in the company; (iii) heisavoting controller of more than 15% of
the voting shares in the company; or(iv) he otherwise has the power, by
virtue of any powers conferred by the memorandum or articles of
association or other instrument regulating that company or any other
company, to ensure that the affairs of the first-mentioned company are
conducted in accordance with the wishes of that person.®*”

4.6 After HKBA'sinvestigation'®, they found that Mr. R Li is the settlor of
certain trusts which holds Pacific Century Group Holdings Limited

100 «Brnadcasting Ordinance” Schedule 1 Chapter 2

101 «Cross-media ownership restrictions”, 20" December 2006, Hong Kong government Press release
102 «Broadcasting Authority releases findings of investigation into compliance with Broadcasting
Ordinance by entities in connection with PCCW Media Limited and Hong Kong Economic Journal



("PCGH"). PCGH indirectly holds approximately 75% of shares of Pacific
Century Regional Developments Limited ("PCRD"), which in turn holds
approximately 23% of PCCW. PCCW Mediais awholly-owned subsidiary
of PCCW; and Mr. R Li isthe Chairman of PCCW.

4.7 According to HKBA's investigation report, i) Mr. R Li isnot adirector or
principal officer of PCCW Media(Mr Li is“chairman” of “PCCW”,
“PCCW” & “PCCW Media’ are different companies) ; (ii))Mr. R Li isnot a
beneficial owner of PCCW Media, thereis only one beneficial owner of
PCCW Media and that is PCCW Interactive Media Holdings Limited; (iii)
Mr. R Li isnot avoting controller, the voting rights are vested in the
discretionary professional trustees; (iv) Mr. R Li does not otherwise have
the power, by virtue of any powers conferred by the memorandum or
articles of association or other instrument regulating PCCW Media or any
other company, to ensure that the affairs of PCCW Media are conducted in
accordance with his wishes.

4.8 Richard Li isnot willing to provide information about his holding of HKEJ.
It isreported that Richard Li purchased HKEJ shares through thetitle of a
offshore trustee Clermont Media Limited. By law, Richard Li isonly a
commissioner, and not controller or owner of HKEJ. Richard Li has
donated to charity through PCCW and on his own name, so the beneficiary
isthe charity organizations and not himself. Therefore, legally speaking, the
owner of HKEJis not Richard Li but the trustee'®. Nevertheless, HKBA
already ruled that Richard Li himself does not own “PCCW media’, so
whether he owns HKEJ, it does not violate “ Broadcasting Ordinance’ (heis
not licensee of more than one license at the same time), so no further
investigation is needed.

4.9 Another case for referenceis subsidiary of TVB's application of paid TV
license. In1998, TVB set up Galaxy Satellite Broadcasting Limited. In 2004,
the government opened the paid TV market, Galaxy applied for the paid TV
license. Ruled by “broadcasting Ordinance”, TVB aready owned domestic
free TV license, so it was not eligible to own the paid TV license at the

Company Limited” , 2 May 2008, HKBA Press Release, HKBA Secretariat
102 <<l'§§@§?f 3%”%?@%&#}1"5%%‘& AEHEST FEEEC CaZEE ) 7™ December, 2006, Ming Pao
Daily



same time, unless exemption from the Executive Council (ExCo) is
granted.

4.10 At that time, other market players and legislators worried that granting the
licenseto TVB would create monopoly, and an exemption is privileging
TVB. In the opposite, TVB said its superiority comes from its
competitiveness, therefore the government should not penalize competitive
player for the sake of helping the weaker players. Then the ExCo
announced it decided to, for the reason of “public interest”, granted the
license to Galaxy TV, together with 4 other applicants'™.

4.11 On the other hand, the ExCo however has imposed additional “firewall”
conditions'® to Galaxy TV, including TVB cannot own more than 49% of
Galaxy TV; Galaxy TV hasto operate independently, Galaxy TV cannot
subsidize TVB in mutual terms; Galaxy TV hasto bid for TVB’s
programme channel (under exclusive circumstance) and they cannot sign
exclusive programme contract; TVB’s homemade programme in itsfree TV
cannot be broadcasted in paid TV within 1 year; Galaxy can only start
operation 18 months after the license is granted to prevent it from taking
first mover advantage etc.

4.12 Though Wharf aready owns Cable TV and PCCW media also owns Now
TV, according to law they are “disqualified persons’, Richard Li’'s PCCW
case told us, now that Wharf and PCCW applied through Fantastic TV and
HK Television Entertainment and HKTVE, it may not constitute to a
violation of cross-media ownership. Further details on shares distribution
and voting control have to be examined. Even if they are regjected in this
sensg, it is possible for them to have an exemption like TVB.

4.13 In 2004, paid TV market only had 2 participants, Cable TV and Interactive
TV. Cable TV dominated the market, which was quite similar to today’s
free TV market. HKBA and ExCo opened the paid TV market in the
provision to introduce competition, new mode of operation and programme
ideasto diversify the services. If the ExCo thought that 6 providersin the
paid TV market were not sufficient, and only by allowing the seventh one,
TVB could meet “public interest”, then today the domestic free TV market

100 F | R ) YLBIYF| > Aug 2000 » Media Digest, RTHK
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ismuch larger than paid TV (because more people are capable to access),
the ExCo has no reason not to exempt applicants (if they violate the
ordinance) and allow them to have more than one licenses. And even if al 3
applicants are granted licenses, there are only 5 participants in the market,
which is still fewer than 7 participantsin paid TV in the past. Therefore, by
reason of public interest, the ExCo should exempt applicants from
cross-media ownership restriction. If the ExCo is reluctant to exempt them,
without valid reasons, it can be construed as the ExCo biases towards TVB,
because it allowed TVB to compete in the paid TV market for the reason of
“public interest”, but neglects “public interest” to protect TVB from
competition in free TV market.

A network that coversall partsof Hong Kong

4.14 Another criterion for assessment is whether the applicant is able to* provide
the service in such manner as to enable the service to be received
throughout Hong K ong to the satisfaction of the BA.”1%

4.15 The UHF spectrum is commonly used in free TV broadcasting. After
compressing by digital compression technology, there are 5 spectrumsin
Hong Kong but all of them are already in used or reserved for use: one for
TVB digital and high definition broadcasting, one for ATV digital and high
definition broadcasting, one for TVB and ATV to continue its traditional
analogue broadcasting, one reserved for RTHK digital public broadcasting
channel and one will be open for biding for mobile TV broadcasting. Since
all the spectrums are occupied, applicants have to think their own ways to
solve the broadcasting problem, such as optical fibre, microwaves, satellite
or other methods to deliver signals. Mixed technology can be adopted if
single technology is insufficient to cover all the usersin Hong Kong'%’.

4.16 CTI now uses Hong Kong Broadband's optical fibre network to transmit its
signals to public antenna of buildings, the signals may not be able to cover
residents living in tenements or rural area. PCCW’s TV signals will reach
residents through Netvigator’s broadband, if it plans to adopt this
technology for broadcasting, users may need to install set-top box and are

1% “Guidance Note for Those Interested in Applying for Domestic Free Television Programme Service

Licences in Hong Kong” Article 3.9
(R s R 2 ) , 7" January 2010, Ming Pao



required to have PCCW’ s broadband feeder, so it is also an obstacle. Cable
TV proposed to make use of its hybrid optical fibre and coaxial cable
network for transmission'®. According to Cable TV's proposal, their
underground network already covers 97% of Hong Kong, which is slightly
lower than 98.3% of free TV airwaves. So even no free spectrums are

available, Fantastic TV can still provide services, immediately’®.

4.17 The requirement of “the service to be received throughout Hong Kong”, is
“ to the satisfaction of the BA”, which isvery vague. If Fantastic TV really
can fulfil 97% coverage, can HKBA reject its application on the grounds
that the signals cannot reach the whole of Hong Kong? We believeit is of
public interest to introduce more media and competition into the industry,
which may improve the anti-competition situation. Therefore HKBA should
relieve the restriction, and  set an explicit requirement for the geographical
coverage requirement, for example, 93% or 95%. This could make the
whole application and approval process more transparent and open.

4.18 Some people worry that without the set-top box and network, they may have
to be responsible for the expense to install the broadband, inaway itisno
longer free TV. They also worry that it isjust technologically un feasible for
some of them to receive the signals of free TV, making them tier3 or tier 4
audiences. These all have to be explaint and solved by the applicants, such
as subsidizing set-top box, and then HKBA can decide whether to grant
them the licenses.

Financial soundness and commitment to investment

4.19 In “Guidance Note For Those Interested in Applying For Domestic Free
Television Programme Service Licences’, 5.1(a) states that “ The applicant
must demonstrate commitment to invest sufficiently in the proposed project
and must possess sufficient financial capability to invest to the level
proposed. The proposals on performance bond will be evaluated on their
effectiveness as a means to bind the applicant’s commitments and
obligations.**”

— ]Iz \ = (SN \ h .
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4.20 First of all, the term “sufficient” in the ordinance is ambiguous. It is hard to
tell how many billions of investment are “ sufficient”. HKBA better states it
out clearly, or it will not be a sound reason if it decides to reject application.

4.21 CTI claimsthat they will invest 210Million**, while Fantastic TV will
invest 1Billion in Byears time™2. TVB'’s expense in 2009 is already 2.8
Billion***; when ATV implemented the digital broadcasting technology, its
major shareholder Payson Cha's investment of 800 million ran out in no
more than 1 and a half year™*. Some said CT| isinvesting too little to show
its determination in the business. HKBA may reject its application because
of this.

4.22 Though an analyst said 200 Million are only good for current affairs and
informational type of programme, and it is hard for CTI to follow TVB to
engage in large-scale production , he also saidd HKBN's news group still
functions well with only 1/3 employees of ATV*. We think that a market
should contain both large and small enterprises, and not only the financially
most capable one. Aslong as on it fulfillswhat it said in the application and
dedicated corresponding amount of funds that can support its plan, asthe
“Broadcasting Ordinance” says, even if the amount is much smaller than its
current competitors, HKBA should still grant them the licenses.
Occasionally small capital and independent movies are awarded prizes; and
small enterprises always exist in retail industry and in general the business
sectors. The same appliesto the TV industry. In other countries, not all the
TV stations are large ones, many small local TV stations can have very
different production from the major onesto cater the taste of different
audiences. These applicants may bring in new operation model into the
broadcasting industry, and produce high quality programmes with relatively
low cost. HKBA should not prevent these players from entering the market
just because they are so called “small capital” and close the door for them
to flourish in the industry.

111 (e = gL H%ﬁﬂ?’ﬁ@) ,1% January, 2010, The Sun Newspaper
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4.23 Some are worried that new players may not be able to compete with the
dominate player in the market and would result in bankruptcy or closure, so
the licenses should not be granted to them, is not avalid argument. We
cannot deprive an athlete’s opportunity to compete because we foresee that
he is going to lose the competition, and if they really have to |eave the track
at the end because of fierce competition then it is still afair game, but at
least we have to give them a chance. Some also said opening the market
will lead to collapse of ATV, leaving TVB a pure monopoly, therefore the
licenses should not be granted, is aso not true. ATV has long been aweak
player, if it actually closes down because of competition; it isjust survival
to the fittest. On the other hand, if new players are capable, they would
replace ATV and takesits original market share. This system enables
stronger playersto stay, and weaker players have to either actualizesits
potential or leave, which in the end may lead to programmes of better
quality. The system selects strong players which aligns with the public
interests, so to the audience, it is definitely a positive thing.

4.24 Secretary for Economic, Development and Labour, Mr Stephen Ip said “ The
Chief Executive-in-Council may approve disqualified persons to exercise
control of adomestic free or domestic pay television programme service
licensee in the public interest. Under section 3(3) of Schedule 1 to the
Ordinance, the Chief Executive-in-Council shall take account of, but not
limited to, the following matters when public interest isto be considered —
(i) the effect on competition in the relevant service market; (ii) the extent to
which viewers will be offered more diversified television programme
choices; (iii) the impact on the development of the broadcasting industry;
and (iv) the overall benefits to the economy.”**® Therefore, even if some
applicants may not completely fulfill all the requirements laid out, if it
proves to benefit the public asawholeif given alicense, the ExCois
empowered to grant them an exemption.

4.25 Some legidators expressed that the open consultation period for the
application is too short, more consultation should be conducted before
issuance of license™’. The fact is since the end of last year and earlier this
year HKBA already accepted these applications, just that they have never

18 “Cross-media ownership restrictions”, 20" December 2006, Hong Kong government Press release

Emily Lau and Raymond Wong suggested that during “Public consultation on applications for
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explaint the progress, until recently it suddenly speeded up the process.
From the current situation, we agree that HKBA should undergo at least a
few more open consultation sessions, and work towards announcing the
result at thisyear’s end. This could address more public concerns.

4.26 Overall speaking, more diversified choices are of public interests. HKBA
should relax the restriction as much as possible and allow more playersinto
the market, given that it can ensure quality of broadcast and public concerns
are resolved.

5 The Citizens Radio Case

5.1 Hong Kong Citizens' Radio was established in 2005 by a group of citizens
as anon-profit radio station. They applied to HKBA for a sound
broadcasting license. Since 2004, concerns for restriction of freedom were
aroused by the closing of Albert Cheng’'s and Raymond Wong's phone-in
programmes. Hong Kong only has 3 radio stations, after the incidents,
citizens have less and less room of expression in the mass media. Citizens
Radio was set up to extend public voice.

5.2 HKBA had not replied, and until end of 2006, Commerce, Industry and
Technology Bureau announced that CE in council rejected Citizen Radio’s
application of sound broadcast license™*®, Some of the controversial reasons
for rejections are insufficient spectrums for people’s radio channels; illegal
broadcast may interfere with inter-communication of police, fire
department, first aid and civil aviation; applicants did not have the required
technology and financial capability; Hong Kong does not need community

radio stations etc.

5.3 The few reasons ExCo cited were not valid. Firstly, Hong Kong does have
enough channelsin the airwaves for the public to apply. According to
International Telecommunication Union’s™*® FM channel division,
normally every 0.1 interval can be set apart as one channel, which meansin
Hong Kong there are 200 FM channels. In reality, aregion in other
countries can have more than 100 channels. Even if Hong Kong is hilly,
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there can still be around 100 channels, and it is not impossible to avoid

interference between channels technol ogically*%°.

5.4 Uptill now, out of the 3000 cases of interference communications (mobile,
illegal deviceinstaled in vehicles) of public services (police, fire
department), only one case in 27" August 2008 filed by civil aviation
department was suspected to have involved Citizens Radio. The
Deputy Director of Office of the Telecommunication in the court also did
not point out any cases out of the 3000 that may be relevant to Citizens
Radio. When government applied for injunction to forbid the programmes
of Citizens' Radio from running in early 2008, the Judge also pointed out
that the government lacked evidence'®!. Therefore, saying that Citizens
Radio’s broadcast interfered with public servicesisafallacy and an excuse.

5.5 Moreover, if HKBA knows that number of channelsin Hong Kong is
insufficient, it should have implemented digital broadcasting to increase the
number of available channels. UK has been developing digital broadcasting
since 1995. At that time there were around 200 radio stations, with majority
of them public and rest of them private. In 2007 the number increased to
510, 172 of them adopted digital broadcast technology, and a new group of
private radio stations specialized in minority programmes sprung up™.
Digital broadcasting technology has existed for long, but HKBA has not yet
taken the initiative to implement it, which is the main cause for
underdevel opment of the broadcasting industry. HKBA does not fulfill its
obligation to introduce new technology and bring the whole industry into a
new era.

5.6 The ExCo said that Citizens' Radio station does not have the required
technology and capability to broadcast, which is not true. Citizen Radio in
many times had successfully broadcasted using both airwaves spectrums
and in internet, although illegally, which the action itself provesits ability
to broadcast.

5.7 Oneyear after the ExCo's rejection, Wave media, managed by Albert Cheng,
applied for the same license in January in 2008, and was granted alicense
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in August during the same year. The whole process only took 8 months'?3,
This proves that the airwaves actually have idle spectrum for use. The
government defeated itself, what it said about insufficient channelsisalie.

5.8 Albert Cheng's Wave Media was formed with the support of tycoonsin
Hong Kong, including chairman of Bank of East Asia David Li, Shun Hing
Group Chairman Mong Man Wai, and it is an open secret that Mr Cheng is
aclose friend with the CE Donald Tsang™?*. On the other hand, Citizens
Radio was formed by a group of pan-democrats, their programmes are
filled with criticisms of the government and sensitive issues such as
“Tiananmen” and 1st July protest. Under this assumption, the government
only granted license to the former but not the latter, when latter actually has
the ability to broadcast, proves that the government selectively execute its
power, inclining to the interest of consortiums, and oppressed dissidents.

5.9 Citizens Radio applied for judicial review of “ Telecommunications
Ordinance “because they think it violates the law and constitution. Eastern
Magistracy in January 2008 ruled that section in the ordinance, the process
concerning radio broadcasting license is not transparent, has given too
much power to CE in Council, and violates “Basic Law” and “Hong Kong
Bill of Rights Ordinance”. He ordered to withdrawthe charges of the 3
people of Citizens' Radio, although the ruling was overthrown by
government’s appeal afterwards. Eastern Magistracy’s support for the
ordinance's violation are 1) The power to grant the license is completely in
the hand of CE in council, and is free from any restriction and supervision;
2) no appeal mechanism for applicants; 3)ExCo and HKBA are not
independent entity from the government; 4)criteriafor application of
license are not listed out clearly™®.

5.10 Thisincident exactly demonstrates the lack of independence of HKBA's
formation and the licensing mechanism. Since some countries till use the
broadcasting license and regulation as a political tool to oppress freedom of
expression, UNESCO and the European Commission have formulated
guidelines for regulating broadcasting services respectively. The guidelines
require the regulatory body to be independent from the government; the
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licensing and regulatory process should not be interfered politically; and
transparency and accountability are to be raised etc. The European Court of
Human Rights pointed out in 2 rulings that the license application
processesin some eastern European countries are of low transparency, and
their decisions to turn down certain applicants appeared arbitrary. In the
case of Hong Kong, the whole HKBA is appointed by CE the, the final
decision power liesin CE in council; if applicantsfail to apply for the
license, no explanation is required to be given by the government. These,
by international standard are abuse of freedom and human right. The
licensing system and the government’s attitude towards the broadcasting
industry have to be changed.

Community Radio

5.11 it isvery conservative and backward thinking if Commerce, Industry and
Technology Bureau (Communication and Technology) said Hong Kong
does not need community radio stations'?®. Many countriesin the world,
including United Kingdom, Australia, the United States, Canada, Bolivia,
Ecuador, Hungary, India, Japan, Jordan, the Philippines, Nepal, South
Africa, South Korea, Sweden and Jordan, all have operating legal
community radio stations'®’. In some of them illegal ones exist also, but
they aretolerated asif they arelegal. In contrast to Hong Kong's strong
oppression, other countries show their understanding of importance of
community radio stations.

5.12 Community radio is small scale non-profit broadcasting service, aiming to
provide programmes that a popular radio station does not provide, share
localized information and serve specific groups. UNESCO has encouraged
development of community radio and multi media centre, its research also
points out the advantage of setting up community radio stations?.
Broadcasting service is a precious resource, opening the room for
community radio station can transfer the resource to different parts of
thecommunity, allowing not only the consortium but different groups to
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utilize broadcasting service for their own good, which may alleviate the
problem of uneven distribution of resources and unbalanced social impact.

5.13 The implementation of community radio, on one hand allow community to
produce their own programmes, provide them the opportunity to get in
touch with new technology and knowledge, on the other hand it builds
social network, strengthens relationship between people in the community
and creates room for discussion for sharing and resolution of daily
problems. It also expands their voice so the society and the government can
hear them and respond. For the under-privileged and minority groups, such
as ethnic minority, new immigrants, foreigners, community radio station is
especially important to them, and they can run the radio stations using their
own language. Other than these, community radio station has the function
of developing regional economy. Small shops, business, self-employed
workers can post their own ad at an economic price, enabling effective
intra-region resource alocation. Recently the government advocated
creative industry, but was never worked on practically. Community radio
centre is a spaceto utilize people's creative potential, it can cultivate some
talents with concrete experience for local cultural and creative industry.

5.14 We al know that the reason behind government’s suppression of community
radio —fear for public voice and intolerance of criticism. The emergence of
Citizens' Radio could break the oligopoly of current radio station, therefore
with the premise that public interest is the most significant consideration,
Hong Kong government should set up the system to license community
radio stations.

From Citizens Radio to Domestic TV license

5.15 From the above case, we can tell that the government is restricting freedom
of speech and closing its channel of communication with the citizens. Asa
government in a developed country, it could not even tolerate opposite
opinions. , the ExCo has the power to approve and disapprove either sound
broadcast or TV broadcast license. In view of the Citizens Radio case, if
the 3 applicants of domestic free TV license are rejected without apparent
reasons, or the process is delayed unreasonably, HKBA will have to take
the blame of suppression freedom of speech. For this, we want to warn
HKBA hasto consider seriously.



6 Commercial Radio Political Advertisement Case

6.1 CRHK accepted Democratic Alliance for the Betterment and Progress of
Hong Kong(DAB) ’s sponsor of $600000 to purchase the air time from
02:00 to 06:00 in the morning for 18 weeks for production of a programme
called “Night Rider 18”. At the same time, Emily Lau places an
advertisement of $38400 on her own name to persuade people to join the
procession*?

6.2 “Broadcasting Ordinance” Schedule 4 no. 12 states clearly that “ A licensee
shall not include in its service any advertisement of areligious or political
nature or concerned with any industrial dispute.” HKBA's “Radio Code of
Practice of Advertising standard” also spells out in no.28, “No
advertisement of a political nature shall be broadcast except with the prior
approval of the BA.” Emily Lau admitted that her advertisement if a
political advertisement, and no exemption was asked for beforehand, soit is
illegal™*°. DAB's programme is more controversial.

6.3 CRHK argued that thereisno political party law in Hong Kong, and DAB is
not registered as a political party, so we cannot distinguish whether DAB is
apolitical party. Its representatives also explaint that the idea of this
programme appeared before they tried to find the sponsor, itisa
programme but not an advertisement, therefore it is not a political
promotion. DAB also said the programme is not for promoting its party
members so isnot illegal.

6.4 Kaid(2004) gives “political advertising” adefinition: “The
Communication process by which a source(usually a political candidate or
party) purchases the opportunity to expose receivers through mass channels
to political messages with the intended effect of influencing their political
attitudes, beliefs, and/or behaviors” ***. McNair(2003) concludes that
political advertising as “purchase and use of advertising space, paid for at
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commercial rates, in order to transmit political messages to a mass
audience. ™"

6.5 “Night Rider 18" was hosted by 5 DAB’s new stars as permanent guest
hosts, while DAB'’s current legislators Lau Kong-wah, Chan Hak-kan,
Elizabeth Quat frequently join in the discussion as guest speakersto talk
about daily issues by means of pre-recorded audios or live broadcast.
DAB'’s party name and its members’ names were repeated many timesin
the programme along with compliment of their contribution. In the first
show, “DAB and you care about the community” promotion audio was
played repeatedly, DAB’s guest speakers promoted their regional policy,
and its members talked about how DAB fought for the building of ShaTin
beach etc. The contents of the programme match the definitions above,
because what a party sellsisits political platform and its members, they are
already benefiting from the programme if their popularity is raised.
According to the above definition, it is very hard to deny that “Night
Rider18” does not influence the public knowledge of their future LegCo
election candidate, does not stimulate the citizens' interest on them, and
does not provide opportunity for them to show their contribution to the
society.

6.6 Saying that Hong Kong does not have party law so we cannot know whether
DAB isapolitical party, is asophistry. “Broadcasting Ordinance” only says
“any advertisement of a political nature’, it is not necessary for DAB to be
aparty, and whether DAB is a party or not, CRHK already violates
“Broadcasting Ordinance”. In addition, it is just acommon sense that DAB
isapolitical party. University of Hong Kong Public Opinion Programme
regularly monitors public knowledge of “political groups’ by survey. Since
1997 when records had been kept , DAB was always recognized as a
“political group”. Dating to the latest survey, when interviewer asked
respondents to “name up to ten political groups that you are most familiar
with”, “DAB” was replied the most number of times'*®. “Political party”
(or “political group”, “political organization”) refersto “agroup organized
to gain control of government in the name of the group by winning election
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to public offic . DAB hasrun for officesin many elections, so thereis

Nno reason to say it isnot a political party.

6.7 CRHK also argued that “Night Rider 18" is a programme, not an
advertisement, so is not under the political advertisement section in the
ordinance, and no application is required in advance, only that “Radio Code
of Practice of Programme Standard” no.50 rules that “ The licensee should
be responsible for the content of sponsored programmes or programme
segments. Mention of a sponsor related product in such programmes or
programme segments may be permitted provided it does not occur
frequently and does not obtrude on programme interest or entertainment.”

6.8 However, no.5in “Radio Code of Practice of Advertising standard” defines
“advertisement” as“any materia ...which is designed to advance the sale
of any particular product or service or to promote the interests of any
organisation, commercial concern or individual, whether by means of
words and/or sound effects (including .music) and whether in the form of
direct announcements, slogans, descriptions or -otherwise, aswell as any
promotional reference in the course ofa programme- to any products or
services’. A sponsor can be on the list of exemption if “(1) the licensee
receives no consideration for such references; (2) no undue emphasisis
given to such references; and (3) the references do not obtrude on
programme interest or entertainment”. The airtime that DAB paid for
obviously can raise popularity of its members, which is of a political party’s
core interest; the repetition of “DAB and you care about the society” and its
political achievement are “undue emphasis’, thereforeit is hard to deny that
CRHK isnot broadcasting DAB’ s political advertisement.

6.9 HKBA received more than 800 complaints on 6™ May, and preliminarily
ruled on 24™ July that CRHK violated “Radio Code of Practice of
Advertising standard” no.28, concurs with the above analysis. Such
violation can lead to a maximum penalty of $80000 for first offense,
$200000 for second, and $400000 for repeated offense™®,
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6.10 Our view to legalizing political advertisement isonly if Hong Kong has
party law to monitor parties source of funding, and open up the airwaves
spectrum for the public, it will be afair environment for political
advertising. HKBA also said wealthier groups can promote its political
stand by taking their financial advantage, therefore we think if the two
conditions above are not satisfied, political advertisement should not be
allowed.

6.11 Thisincident demonstrates the public and mass media s lack of
understanding of the definition of political advertisement; the area covered
by the ordinance however is very wide. HKBA is suggested to give clearer
instructions or guidelines.

Conclusion
Failureto execute ordinances

7.1 From the few cases we study, we can observe many problems within the
broadcasting industry. Among them, most are caused by HKBA'’ s and the
ExCo’sloose execution of law, irresponsibility and the lack of respect of
human rights and freedom.

7.2 HKBA does not execute the anti-competitive and anti-dominating
ordinances in “Broadcasting Ordinance”. At the same time many suspect
HKBA and the ExCo selectively execute the ordinance, for instance, it
delayed to reply and rejected Citizens' Radio’ s application, but granted the
licenseto Wave Mediain half ayear’ stime. Domestic free TV licenseis
till in the process of approval, which is an opportunity for to public to
oversee whether HKBA will violate the law or privileged certain groups.
Thisisadecision that deals largely with public interest, HKBA hasto
support its decision sufficiently to account to the public.

The under performance of itsfunctions

7.3 Judging from HKBA’swork, it has not performed work to fulfill its “vision”
“mission” and “policy objective’. We have mentioned how HKBA has
neglected TVB’ s anti-competitive behavior and allowed it to abuse its
dominating power, making the competition environment to be extremely



favourableto TVB to apoint that isirreversible. Additionally, it has not
done much to open the broadcasting industry, it becomes very difficult for
interested investors to enter the market, hence any creative ideas could not
be implemented . Lack of competition leads to uniformity in production.
Programme contents are repeated and copied, choices are little, diversity
and preference of different groups are too far to be reached.

7.4 When Taiwan and second and three-tier cities in China have more than 100
channels, Hong Kong still lags behind with only 2 free TV stations.
Nowadays many mainland TV stations innovate in their production to
attract more audiences under fierce competition. They adopt a model of
operation that separates production and broadcast, aiming to bring about
changes in the market that lacks competition, vigour, innovation and

development . Thisis seen asthefirst step to revolutionize the TV

industry**.

7.5 Incontrast, Hong Kong TV industry is stuck at the same place for along
time. Hong Kong TV channels’ market share in mainland is threatened.
ATV’s market share shrank since 2001, from 70% in 1990s to 35% in 2002;
until 2006, it only has 5% left, making it athree-tier TV station in mainland.
TVB’ s shrank to less than 10%. Its previous top-tier position is now
replaced by Southern Television Guangdong™®’.

7.6 Inend of 1990s, there was discussion about grasping the opportunity to
compete with Singapore develop Hong Kong as the up-linking and
down-linking base for satellite TV*®. 10 years passed by, HKBA's
passive attitude has  cost the broadcasting industry competitiveness. It has
led Hong Kong to run further and further away from its objective to
“promote Hong Kong as aregional broadcasting and communications hub.”

Freedom of speech and freedom of Press Guaranteed by Constitution

7.7 Mediaisnot only ameans of entertainment, it is also the fourth power other
than the 3 well known ones (legidative, executive, judiciary)—“media
monitoring power”. “ The fourth power” does not belong to any government
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departments. It works to deliver information and expose the dark side of the
society independently to monitor government’ s making and execution of
policy. Itswork is an execution of public voice’®. However, for many
years HKBA and the ExCo are unwilling to open up the broadcasting
market, we only have 2 TV stations and 3 radio stations that are publicly
accessible. Last time when alicense was approved, apart from Wave Media,
was 20 years ago™®. “Basic Law” and “Hong Kong Bill of Rights
Ordinance’ in Hong Kong guarantee citizens right to express their opinion
and right to broadcast. Citizens Radio’s application of licenseis an act to
introduce public voice into the airwaves, but was rejected by the
government. “ Telecommunication Ordinances’ gave the ExCo dominating
power to control the broadcasting industry. Citizens' Radio case
demonstrates the problem of this system that the government may abuse its
power, to deplete people’ s right to know and right to monitor.

7.8 Theresults of application of domestic free TV license are to be out soon,
and we face the same problem. If the ExCo and HKBA do not have valid
reasons, but prevent capabl e applicants from getting the license, they are
spoiling people’s freedom and right to monitor to the government again.

7.9 From the above discussion, HKBA does not execute the law, fulfilsits
function or its objectives, nor adheres to the “Basic Law” or “Hong Kong
Bill of Rights Ordinance”.

8 Our Suggestions

8.1 TVB’sdominance has twisted the competition ground for other TV stations,
which leads to deterioration of programme quality and problems like
uniformity in contents.The opening of the sound and TV broadcasting
marketis too slow and is marking time. In many times, HKBA was
suspected to have favoritism and selectively execute laws, and
“Broadcasting Ordinance” is being commented as unable to serve the
citizens and out of touch with the times, therefore there is a need to modify
it. For these reasons, we come up with the following suggestions:
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8.2 Maintain afair environment for competition, Prevent any form of
dominance: TVB has monopolized the free TV broadcasting market. Its
advantage over its competitorsis far too obvious to deny, and it violates the
anti-competitive and anti-dominance acts in “Broadcasting Ordinance”. The
reality iswe have very limited choice, which is the opposite of HKBA’s
“mission” to diversify programming choice to cater for interests of the
community. HKBA has to face the problem and execute its power
according to law as soon as possible to penalize law-violating licensee, and
consider make it a condition for license renewal. Moreover, it should
explain and define “fair competition” and “dominating advantage” in
greater details, and make it something closer to the international standard.

8.3 Raisetheaccountability and transparency of HKBA and the ExCo,
Protect human rightsand freedom: The formation of HKBA is now
appointed by the ExCo. The final decision power also liesin the ExCoin
the current licensing system, there is no appeal mechanism and no
explanation is required. The whole procedure lacks transparency,
accountability and independence. The ExCo can use its power to grant a
license to a TVB that violates cross-media restriction in the ordinance
license Wave Mediawhich is supported by consortiums, but not to Citizens
Radio which is capable and financially affordable. The system’sfairnessis
highly questionable, and is also the cause of the sluggish devel opment of
the broadcasting industry. Therefore the system has to be changed to
encourage healthy development of the industry; hence citizens' freedom
and right are protected.

8.4 Regularly consult the public, adopt public opinions: HKBA is appointed
by the government, it works on its own usually without consulting public
opinions. Before the government claims that “the public does not need it”,
or “thisis what the people think”, often it has not consulted the public at all,
and the public is dissatisfied with such behavior. The consultation sessions
held in the past received great feedback. Broadcasting channels are
resources that are owned and shared by the public. The public deserved to
be consulted for better formulation of broadcasting policy to fulfill their
need. Therefore HKBA should regularly hold consultation sessions (i.e.
every quarter, every year), and consider public feedback before planning its
future strategy. This could better protect public interests.



8.5 Executelaw proactively, maintain a fair environment: From many cases
we can see how slow it takes for the HKBA to conclude a case, some of
them take months, for example in the CRHK political advertisement
incident, the ruling only comes when the programme is nearly over, which
is aready an ex-post measure. TVB’s problem is long-term, HKBA had
turned a blind eye when no complaint is received; and after it received
complain, it has been too slow to response and delayed indefinitely.
Therefore we hope HKBA can be more proactive and rigourous in
executing the ordinance, in order to maintain a healthy environment for the
industry, and fulfill its objectives.

8.6 Open the media market, place publicinterest in thefirst priority:
Opening the media market will greatly benefit the public. More market
players will lead to more competitions, and the players will have to produce
higher quality programmes to stand out, which in turn will diversify our
programme choices. Secondly, the entry of investors of different
backgrounds can bring different voices to the public channels, interest of
different groups can be taken care of. Thirdly, mass mediawith public
participation can effectively reflect problems of people’ s livelihood,
strengthening the fourth power to monitor and improve governance.
Fourthly, freedom of speech and broadcast are human rights, thisis
something the government cannot trample on. Broadcasting channels are
public resources, in the past technological barrier has blocked out some
people from applying alicense. Nowadays the technology has become
common, HKBA 4till tries to monopolize this important resource. It
violates free market principle and is a reason why broadcasting industry
cannot flourish.

8.7 Implement digital broadcasting technology as soon as possible, I ncrease
number of available channels:. HKBA aways said there are insufficient
channels for new TV or Radio stations. When neighbor regions have
already adopted digital broadcasting, Hong Kong is still in the testing stage,
and has delayed the implementation for long. Digital broadcasting can
provide more channels for the public to apply, increase industry
competition, and the audiences can enjoy alarger variety of programmes.
The problem of weak and unstable signals because of Hong Kong's hilly
geographical characteristics can also be solved. HKBA should quickly



promote this technology, and refrain from using the same excuse, saying
that there are insufficient channels to slow down the devel opment of
broadcasting industry.

8.8 Encouragethe setting up of community radio stations, community TV
and community multi-media centres. community mass media allows
citizens to participate in production, take care of tastes of individual groups.
At the same time, people can build social network, develop local economy,
and promote development of creative industry through involvement in
production. When technology and financing are no longer  problems,
Hong Kong government’ s protective attitude becomes the biggest obstacle
to the development of these community mass media.

8.9 Separating production and broadcasting, request market playersto
outsource part of the production: Other than introducing more market
players, HKBA can encourage creativity in itslicensing. Nowadays
mainland Chinais gradually practicing the separation of production and
broadcasting, but Hong Kong still sticks to its original vertical mode of
operation that the TV stations produce its own programmes. Now UK
requires each TV station to outsoure a certain percentage of its programme
to external independent producers. Hong Kong can follow the practice and
make it arequirement for renewal or approval of license to create some
sparks for Hong Kong production.

8.10 Set up public access channels, strengthen social participation, promote
freedom of speech: When Hong Kong government licensed Cable TV, it
had mentioned and supported the idea of setting up public access channels.
At that time it intended to require Cable TV to reserve certain airtime of
some channels for public organizations to broadcast their own programmes,
but at the end it was set aside. Finally in 2004/5 LegCo year, although most
legislators agreed with it, the government backed down with the reason that
there was no demand. Public access channel isaway to let the public make
use of the airwaves. Setting up of it promotes freedom of speech, whichis
one of the objectives of community TV. The government should seriously
consider adding such arequirement when licensing the new domestic free
TV licenses.
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