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Securities and Futures and Companies
L_egislation (Structured Products
Amendment) Bill 2010
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Major Proposals
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(1) Introduce the concept of “structured product” (“SP”) in the
Companies Ordinance (“CQO”) and the Securities and Futures

Ordinance (“SFQO”)
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e CO and SFO currently differentiate shares, debentures and
other securities but do not differentiate SP
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* Public offers of share and debentures to be conducted in
accordance with CO
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Major Proposals
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(2) Transfer the regulation of public offers of shares or
debentures from CO to SFO if they are SP, except
convertible bond and subscription warrant issued for fund
raising purposes, etc. which will be excluded from the
proposed definition of SP under the Bill
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SP (regardless of their legal form) will be regulated
under one regime — i.e. the offers of investments regime
under the SFO
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Major Proposals
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(3) Adopt a wide definition of SP and empower FS to prescribe a
product to be regarded as SP or not as SP
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* Return by reference to changes in price, value or level of the
underlying asset which can be securities, commodity, index,
property, interest rate, currency exchange rate, futures contract,
or occurrence/ non-occurrence of events, or a combination of

the above
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 Provide flexibility to cater for future market development
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Major Proposals
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(4) Deem all SP offered to the public as securities even if the SP are not in the
form of securities
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o Currently, most, if not all, retail SP are in the form of securities
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In line with the regulation of other securities product, n_o_n-security
based SP offered to the public will also be treated as securities, hence
subject to:
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- Licensing requirements for persons that sell securities products to
the public
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- Conduct requirements on licensed persons
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- Offers of investments regime under SFO
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I\/Iajor Proposals
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(5) Extend the offences of fraudulently or recklessly inducing
others to invest money and the related civil liability under
s.107 and s.108 of SFO respectively to cover non-security

based SP, and expand SFC’s investigatory power to cover
such products
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Major Proposals
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(6) Require offer documents of unlisted SP issued to the public to
be authorized by SFC even if they are issued by persons
holding Types 1, 4 or 6 licence issued by SFC
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* Currently, offer documents issued to the public by these
licensed persons in respect of securities (regardless of listed or
unlisted) do not require SFC’s authorization
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« The existing arrangements in respect of listed securities
Including listed SP and unlisted securities other than SP will
remain unchanged
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Justifications
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Due to wide definition of “debenture”, public offers of SP in the form of
debenture are conducted in accordance with CO

r}‘”‘

“/ij}_g)ﬁ‘” mL%;,ELF%- , }gj/i%gﬁrl/‘\mbL*#kL}ng Flﬂ‘g

]Kf‘l% << 7 l/';-/l;l>> BT

CO prospectus regime mainly caters for fund raising activities by
companies, hence information to be disclosed focuses on the companles
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e.g. name/address of directors/ auditors; shares/debentures issued in two
preceding years; voting right of shares; indebtedness of the company;
auditors’ reports
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Overall disclosure requirement: sufficient particulars and information to
enable a reasonable person to form a valid and justifiable opinion on the
shares or debentures and financial condition and profitability of the company
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Justifications
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For SP, investors also need to know information about the

product issuer and nature and performance of the reference

assets
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SFC is applying requirements in addition to those stipulated in
the CO administratively, previously with reference to the
Listing Rules on listed structured products and the Code on
Unlisted Structured Investment Products since June 2010
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Justifications
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« After the proposed transfer, the issue of all offering documents

including advertisements and marketing material for SP in the form
of shares or debentures will require SFC’s authorization
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We also propose that SFC be empowered to authorize the SP. SFC
may issue product codes and guidelines to set out the bases for the
authorizations including disclosure requirements and structural
features of products (e.g. eligibility of issuers and guarantors,

obligations and responsibilities of product arranger, requirements on
collateral, etc)
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(1)

Other Impact

2.1 /3
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Safe harbours under SFO rather than CO will
apply to all SP even if they are in the form of shares or debentures
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An offer to not more than 50 - Only regulate “offers to the
persons public”
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An offer to professmnal Investors
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An offer Wlth a minimum
denomination size of HK$500,000
for each subscriber
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An offer to professional investors
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Other Impact
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(2) Wide definition of SP will capture currency-linked instruments and interest
rate-linked instruments which are not securities and not subject to SFO at

present
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» The sale of such products by banks are supervised by HKMA as part of
Its supervision of sale of investment products by banks
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* In order not to affect the existing arrangement, offer documents issued
by banks in respect of currency-linked instruments and interest rate-
listed instruments will not require SFC’s authorization and the expanded
definition of securities (which will cover non-security based SP offered
to the public) will not include such products Issued by banks
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(3)

Other Impact
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Under the expanded definition of securities, any person
dealing in or advising on non-security based SP offered to
the public shall also be licensed
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e 6-month grace period for any such person
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Thank You
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