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For well over 5 years The Lion Rock Institute has devoted considerable time and effort
in trying to explain to the Hong Kong government, members of the legislature as well as
the general public why the proposal to introduce a cross-sector competition law
regulator is flawed from both an economic and legal perspective.

Flawed Economics

From an economic perspective some of the issues we have highlighted include the
following:

e The government has never gone beyond vague and unsubstantiated assertions about
the supposed economic benefits of this law.

¢ The government has made vague allégations but has never specifically identified any
company or any particular behavior by a company which can clearly be said to be
economically harmful and which would demonstrate the need for the proposed law.

o The government has never produced a credible cost-benefit analysis demonstrating
the case for the proposed competition law.

e The government has never explained why it has ignored the opinions of leading
Nobel Prize-winning economists such as Friedrich Hayek, Ronald Coase, Milton
Friedman and James Buchanan who are clearly on the record as being against
competition laws.
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e The Fraser Institute of Canada has clearly said that the introduction of the
competition law will lead to a reduction in economic freedom in the territory and
threaten Hong Kong’s “world’s freest economy” status.

e Many of the leading proponents of the proposed competition law are lawyers whose
understanding of economics is poor but who have a clear financial interest in seeing
the bill passed.

e The true causes of “cartels”, “monopolies” and “prevention, reduction or distortion
of competition” in Hong Kong are always government intervention or protection of
particular industries which the competition law does nothing to address. If the Hong
Kong government were serious about increasing competition it would be better off
opening up industries where it restricts the entry of new competitors (e.g. Hong
Kong Exchange) or phasing out the direct or indirect support it provides to
particular organizations (e.g. Trade Development Council) or putting in place
measures to restrict it from offering sweat-heart deals to particular companies in
future (e.g. Hong Kong Disneyland, Cyberport).

Bad Law
From a legal perspective some of the issues we have highlighted include the following:

e The law contains numerous broad and vaguely-drafted provisions which give the to-
be-established competition authorities wide, open-ended and inherently arbitrary
powers to decide on what type of current or future commercial conduct or
commercial agreements will and will not be permitted in Hong Kong.

e The proposed “competition” law notoriously does not even contain a definition of
the term “competition”. The law nevertheless allows the competition commission to
penalize companies which “prevent, restrict or distort competition”. One
immediately sees the problems with this approach if, for example, the government
were to decide to pass a patriotism law which allowed the government to penalize
companies which “prevent, restrict or distort patriotism” but contained no definition
of patriotism. The same would be true for laws which penalized behavior which
prevented, restricted or distorted other laudatory terms like “harmony” or
“motherhood”. Like competition, everyone is in favor of these concepts in theory,
but unless the power given to authorities to penalize business or people is clearly
defined action which seeks to take action in their name will inevitably lead to
infringement of individual political and property rights.
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While the government has said that the competition commission will offer additional
guidance in future, there are open questions as to whether delegating so much
effective law-making power to the competition commission infringes the Basic Law.

The vagueness of the provisions creates considerable business uncertainty and
creates a risk that any existing or future deal could be invalidated wholly or partially
by the authorities.

As aresult, the introduction of the proposed competition law will inevitably result in
a dramatic increase in litigation and increase the compliance cost and legal risks for
doing business in Hong Kong.

The competition law will clearly benefit the legal community. They are not experts in
economics and never argue the economic merits of the proposal. If they did not
stand to gain financially they would, I believe, clearly be against the proposed law
because it clearly contrary to fundamental legal principles.

The vagueness of the law and the ability of the commission to except particular
companies or forms of behavior will lead to increasingly politicization of the market,
invite lobbying and advantage politically favored companies. The competition law is
really politics masquerading as law. It will do nothing to increase genuine
competition in Hong Kong.

Additional Writings

We have attached some selected articles from both leading local and international
publications discussing the proposed Hong Kong competition law or competition laws

generally:

1. BFEWEGHFLE L AE by Peter Wong & Wong Kin-Ming, HKEJ, Feb 04, 2008
2. [HRE—& ) #EPEHIBL7 by Peter Wong, HKE], Feb 11, 2008

3. GRE TRETIE LaoER 28 by Wong Kin-Ming, HKEJ, 2008-04-21

4, HH# BB F5F by Shih Wing-Ching, AM730, 2008-05-08

5. KA /058 by Shih Wing-Ching, AM730, May 09, 2008

6. KA 2 FHBFZ by Peter Wong, HKEJ, May 12, 2008
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10.

11.

12.

13.

14.

15.

16.

"Obstacle Course” by Dan Ryan, published in South China Morning Post, May 29,
2008

“How to Make Hong Kong Uncompetitive” by Dan Ryan, published in The Wall
Street Journal, April 2, 2008

#iPhone & (3¥F>%) by Wong Kin-Ming, HKE], Jul 07, 2008
B FREE S PLFBLH% by Shih Wing-Ching, HKE], Aug 04, 2008

“Cartel Crusade Lacks Definition” by Dan Ryan, published in Australian Financial
Review, August 4, 2009

ZY 2/ Neway F# by Peter Wong, HKEJ, Mar 10, 2010
FJFHH: BBEZ by Simon Lee, Apple Daily, jun 30,2010
R FLESHFE by Peter Wong, HKJE, Jun 30, 2010

“Bad Buy” by Dan Ryan, published in South China Morning Post, July 8, 2010

“Competition Law and (Dis)order” by Dan Ryan, published in The Wall Street
Journal, July 15, 2010

We have also attached our original submission to the Commerce, Industry and Tourism
Branch dated August 5, 2008.

ek

We thank you for your time and would be pleased to discuss further with any committee
members who may have questions.

Yours sincerely,

Dan Ryan
Director
The Lion Rock Institute
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At mm&:@a:i law will probably discour age business
competition, rather ﬁ -otect it, writes Dan Ryan
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The Roots of Chinese Nationalism

By Emily Parker

The Chinese media decry violent Ti-
betan rioters; the West criticizes the Chi-
nese crackdown. The Western press de-

bombing was a tragic accident, and tens of
thousands took to the streets, with some
cocktails.

trapped
lnﬂnAmrkznembassyfordaysasdun

scribes Chinese censorship; onstrators pelted the build-
Chinese netizens slam West- N ing with stones.

ern media bias. A Chinese of- Don’t blame In 2005, thousands of Chi-
ficial calls the Dalal Lama a state nese people took to the
“political exile bent on en- streets again, this time in re-
gaging in activities aimed at propaganda action to Japan’s bid for a
splitting the motherland,” alone for permanent seat on the

while in the West he is de- United Nations Security
scribed as a man of “peace” hardline Council. The emotional, occa-
and “reconciliation.” Ameri- sentiments sionally violent demonstra-
cans and Europeans debate * tions were also protests
boycotting the Olympics to against what many Chinese

protest China’s human-
rights record; Chinese commentary de-
scribes Western arrogance toward a “de-
veloping country that is going to host the
games.”

Are we all living on the same planet?

It may be tempting to write off these
Chinese nationalist attitudes as the results

that Chinese nationalism s not just com-
ing from the top down. It’s not hard to
find a Chinese person who expresses a *na-
tionalist” view—that Tibet is part of
China, or that the Western media is biased—
but is also a vehement critic of the Com-
munist Party. In some cases, nationalists
have accused Beljing of not defending Chi-
nese interests

So what does it mean to love China?
And who decides, the Communist Party or
the Chinese people themselves?

Meanwhile, those outside the country
are asking their own questions. Perhaps
what they want to kmow most is this: Will
China’s “love of country” (aiguozhuyi)
somehow amount to hostility toward us?
There have been several moments over the
past decade when the short answer to this
question, particularly where Americans
and Japanese were concerned, appeared to
be “yes.”

One of the more dramatic outbursts
took place in 1999, when NATO bombed
the Chinese Embassy in Belgrade, killing
three Chinese . Many se re-
fusedtobeﬁevefermnus.pleasthatthe

rooted in the perception that China was
victimized by a foreign country. This idea
of a wounded, defeated nation has deep
roots in education and

tury of humiliation® has framed its interac-
tions with the West. This narrative starts,
he says, with China’s defeat in the First
Opium War and the British acquisition of
Hong Kong in 1842, includes unequal trea-
ties with the British and the Japanese in
the 19th century, and continues with the
“War of Resistance” against Japan in the

1930s and 1940s.

Running through this narrative is a po-
tent streak of pride and indignation, and
these emotions bleed into the business
sphere. American and Japanese companies
have learned the perils of appearing to
treat China as an “inferior” nation. In
2004, Nike ran an ad on the mainland that
featured American basketball star LeBron
James battling, and defeating, Chinese
symbols such as dragons and a kung-fu
master.

Memo to Nike: If you run this kind of
ad in China, the dragons better win. A
brouhaha erupted, Chinese “national dig-
nity” was wounded, and the Nike ad was
banned. In 2005, a McDonald’s television
ad that showed a Chinese man begging for

a discount was taken off the air, appar-
enﬂybemseltmtoohumﬂiaﬂng

A year before the Nike incident, Toyota
ended up pulling and formally apologizing
for advertisements featuring stone lions
bowing to a Prado SUV. The issue was
that lions, ancient symbols of Chinese
power, were bowing to a Japanese prod-
uct. Several years before that, some Chi-
nese accused Toshiba of treating them as
inferior because, following accusations of
a laptop defect, the company compen-
sated U.S. consumers but not their Chi-
nese counterparts. Toshiba sales
saw a steep drop
on the Chinese

journalist who worked
for CCTV, a major state
media outlet, explained
to me how this works.
The who re-
quested that he not be
named, described his

own experience covering

Japan’s bid for a perma-

nent seat on the Security
Internet

may have played a deci-
sive role in determining the state media re-
porting, not the other way around. “After

change policy.
As Beijing has tried to forge friendlier
relations with Japan, public patriotism

criticized Japan, the U.S., andocmslonally
the Chinese government for being too
apparently crossed

weak It the line after
launching an online petition protesting
the decision to award

rhetoric about the West

neither by resentment nor by

orman the Communist Party. Let the

games begin.

the reactions on the Internet, the govern- z Ms. Parker is an assistant editorial fea-

ment changed, so we had to change. We
had to report every day on how these ef-
forts [to gain a seat on the Security Coun-
cil] were going. Before this era, govern-
ment could act unilaterally. Now, when

tures editor at The Wall Street Journal.
Her chapter on Chinese nationalism will ap-
pear in "China’s Great Leap: The Bejjing
Games and Olympian Human Rights Chal-
lenges,” (Seven Stories Press, May 2008).

How to Make Hong Kong Uncompetitive

By Dan Ryan
HONG I(ONG—A series of record-break-

ongoing

of its own is puzzling, to say the least.
Unlike most jurisdictions around the

world, Hong Kong does not have a general

competition law regulator. (The sole excep-

Hong Kong's current "competition regu-
lator” is its economic freedom and open
market. The government keeps tariffs low

companies haven’t been able to

PARKnSHOP and Wellcome—as if this alone
demonstrates there is a “cartel” in the retail
secturYetsuangelythhhasuovednobar-
rier

sitions in the new regulatory body. The
movement is also driven by unfounded ex-
pectations among certain secﬁ(‘::svdﬂn

The Hong Kong government has not yet
confirmed exactly what powers the new

where many locals prefer to regulator will have, exactly
shop do a roaring trade. what form it will take, or ex-
Proponents like to claim Pass a actly what kinds of business
rounded i economie he-  COMPetition G O eton To
ory. This is simply false. law. date, the publicly available in-
Many of the most formation has indicated that
economists of the 20th cen- the new body will be focused

tury are against competition laws. They in-
clude Alan Greenspan, Nobel prize-winners
Milton Friedman, James Buchanan and
Ronakd Coase, as well as other influential
economists such as William Baumol.

Yet despite having years of practical suc-
cess under its belt, the Hong Kong govern-
ment is now in the process of drafting legis-
lation to establish its own cross-sector com-
petition regulator. It has indicated the legis-
lation will be enacted in 2009 and the draft
bill is due to be released at the end of April

mmmlt;mtodoﬂdshascomﬁun

pntwomainmaswhlchmglvenﬂ:epe—

former covers a variety of cooperative
commercial nts that businesses
make with each other. The latter deals
with situations where a company engages
in a price war by selling goods below cost.
The initial competition law regulator in
Hong Kong will likely have less extensive
powers than fts peers in either the Euro-
pean Union or the U.S. The strategy seems
to be to bring in the new regulator gently
at first 50 as not to spook the business com-
munity, and then increase its powers later
on. That's exactly what's happened in other
And there isn’t one example
competition regulator being disbanded.
In Hong Kong the introduction of a com-
petition regulator would mark a step back-

ward to a less competitive environment.
S

that are
Hong Kong has a long and proud his-
tory of rejecting the worst excesses of
state regulation that other countries have
adopted. Unfortunately the current govern-
ment has allowed itself to be tatked into
accepting that the very policies that have
allowed its economy to thrive are some-
how “defective” or "not fully developed.”
It would be commendable If instead the
Hong Kong government stood up for itself

and services If they followed Hong Kong’s
example—rather than vice versa.

Mr. Ryan Is a director at the Lion Rock In-
stitute, a Hong Kong-based think tank.
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either. Instead it avoids the issae by
providing a circular definition and
inbelling a range of agreements
between businesses cartel
provisions'.

But there is far from unanimity

among economists that any of the
behaviours labelled this way are in
fact cartels or automatically canse
ANy econcmic harm.fuke.for

'_undmm

The legislative movement to bring
in this law gained momentum
pnmatﬂymofﬂm Visy-
Amcor *‘cartel”, Now that

Samuel has stopped issuing press

reimawwnghxm of ripping

"7 off"” anyohe who has ever bought a

packaged chocolate bar, it might well
be worth thinking again about the
extent to which it is even’
economically possible for Visy and
Amcor 10 have “fixed’* the price of
packaging services in Australia.

Thisis pmﬁutomer packagmg
companivs continue to gam market
share by offering lower prices that
undercut these two incumbents.

1t might also be worth asking why
Australis now has laws against
commercial hehaviouﬂhatmaf

new counpemors out.

arbitrary and sconomically
questionable criminal laws on the
books. It also sends the wrong
message o other countries in the
Asian region about the developme
of their legal systems.

China introduced its own
competition law regime — modeli
on the ACCC’s —~ last year. Chine
authorities do not yet have the
power to impose criminal penaltic
on business people for breaches o
competition-related offences.

It would not be surprising to set
them introduced, especially given

. the increasing number of loose

assertions from Chinese ofﬁcmls
about fi cartels in the minen:
trade anid other industries.
_H, in the future, Australian
‘executives are prosecute:

int China for the same economic

crimes that have just been enacted
Canbetrs, no doubt many in Beiji
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Insight

A holistic plan, tapping public passion, will move Hong Kong closer
to its dream of a world-class harbourfront, writes Nicholas Brooke
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Competition Law and (Dis)order

3 Business Asia ]

By Dan Rvan

One of Hong Kong’s greatest
commercial strengths is the rule
of law. Both global and local busi-
nesses operate right on the door-
step of China with all the tradi-

Yet a new bill presented to the
territory’s legislature by the gov-
ernment yesterday would under-
mine Hong Kong's advantage,
ironically enough in the name of
defending “competition.”

The proposed competition law,
broadly modeled on antitrust re-
gimes in other economies, intro-
duces two new, very broad and fll-
defined prohibitions on businesses
in Hong Kong. The first prohibits
agreements or concerted practices
that *prevent, restrict or distort
competition.” The second prohib-
its a market participant with *a
substantial degree of market
power” from engaging in conduct
deemed to be an “abuse” of that
power.

The problem for businesses is
that Hong Kong’s proposed law
suffers the same flaw as all other
competidonmglmes an inherent

and arbitrariness. The

provide no real certainty at all.
How, for example, does one distin-

velopment or investment” from le-
gitimate commercial behavior?
Will it be permissible to pro-
vldemstomwlﬂlﬁeegtﬁsto
accompany purchases, or
deeplydiscountlnanend-of—sea-
son sale? How about distribution
or production agreements where,
say, a global health or pharmaceu-
tical company dectdes to work
with a local company on an exclu-
sive basis to develop and market a
particular type of drug or medical
device? And what if members of a
trade assoclation share commer-

positions on matters of joint con-
cern? How will they know pre-
cisely what they can and can’t do?
These flaws in the draft are
more serious than mere seman-
tics. The proposed competition
law would subtly but importantly

change the basic nature of Hong
Kong’s commercial landscape. Un-
til now companies have been able
to assume that any commercial
conduct is legal as long as it is in
accordance with
regulations and doesn't constitute
a crime, like fraud or insider trad-
ing, that has a fairly specific and
well-established definition.

Now companies will have to
guess about the meaning of “com-
petition.” While the definition
might seem obvious, it’s not. To
see how, imagine instead that this
were a “patriotism law” establish-
ing a new Patriotism Commission
to ensure companies were suffi-
clently patriotic, It would fre-
quently be difficult to say how pa-
triotic was patriotic enough in any
given case, even though everyone
thinks they know in the abstract
what patriotism is,

The government seems to be
aware of these concerns, to an ex-
tent. It has indicated that the new
Competition Commission will pro-
vide examples of what it considers
anticompetitive behavior. The gov-
ernment also has tried to reassure
businesses that the commission
will punish only commercial be-
havior that clearly reduces compe-
tition and will exempt behavior
that the commission is satisfied
does not.

But the proposed law's backers

regulator’s eye) will have to be
cleared with the new regulator for

Hong Kong’s antitrust bill
threatens the rule of law
that makes the territory
s0 attractive to business.

aiso have to worry that the com-
mission might its mind
about what behavior it considers
anticompetitive in future,

The cost of getting it wrong, or
even coming close to the line,

ment powers, including the ability
to enter and search premises, to
seize and retain evidence and to
compel the production of docu-
ments and testimony before the
Commission, Even for those com-
panies that are eventually found
not to have violated the law, the
legal process would be punish-
ment itself in terms of massive
compliance costs and damage to

revemue for each

director of a company in Hong

Kong again.

Hong Kong already enjoys one
of the most competitive econo-
mies anywhere in the world. This
udnehlgalytoalonghlsmryof

hunlsothnnkstollsstmngleal
tradition. It would be a mistake
for the government to turn its
back on the competitive advan-
tages its legal system offers, and
instead allow a new bureaucratic
agency to determine what it de-
cides is “competition.”

M. Ryan is director of the Lion
Rock Institute, a free-market
think tank in Hong Kong.

By Thomas Hobbes, edited by lan
(Yale, 583 pages, $16)
By Jerrrey CoLLing

The philosopher Thomas

land’s

in the divine right of kings, dis-
liked its coolly rational account of
sovereignty. The Church of Eng-
land loathed its attacks on Chris-
tian orthodoxy. Hobbes later
claimed that agents of the king
tried to assassinate him and bish-
ops of the church to burn him
alive, If they tried, they failed, but
during his lifetime “Leviathan”
was banned in England and across
Europe. Upon his passing in 1679,
Hobbes was known (after his birth-

Real Government Efficiency

place) as the “Monster of Malmes-
bury.”

But today “Leviathan” is consid-
ered ane of the greatest works of po-
litical theory ever written. It is a
standard text in college courses,

Teplacing

“Leviathan” in at least 10 paperback
editions.

This latest version—edited by
Ian Shapiro and accompanied by
commentaries from scholars writ-
ing for a general audience—ap-
pears in Yale University Press’s
*Rethinking the Western Tradi-
tion” series. There is some irony in
this. Among Hobbes’s more im-
modest habits (he had few that
were otherwise) was his presenta-
tion of himself as history’s first po-
litical scientist. Contemporary to
both Galileo and Newton, Hobbes
boasted that he had applied the
iron logic of the Scientific Revolu-
tion to the hitherto soft subject of
human politics. He scarned the

of the *“Western tradition” is not
exactly what he had in mind,
No matter. If be failed to render

the English Civil War of the
mid-17th century, when armies
clashed over the limits of monar-
chical power, the prerogatives of
Parliament and the rights of sub-
jects. Most debate during this ruin-
ous age was conducted in a histori-
cal idiom, as an effort to
commandeer the traditions of Eng-
lish common law (or the Bible) for
rival points of view.

Hobbes would have none of
this. He “scientifically” attacked
Aristotle’s venerable claim that

‘When a liberal pundit fawns
over China’s global-
warming policies, one sees
the Hobbesian within.

men are naturally sociable. He re-
jected all presumed natural hierar-
chies, which ranked humans ac-

as equal rivals in a state of nature,
which be characterized as a “war
of all against all.”

Hobbes’s contemporaries under-
stood politics as something de-
scended from the ages or the heav-
ens, but Hobbes built politics from

sovereignty, enjoyed
only the right to life. They coald nei-
ther demand the return of their sar-
rendered rights nor expect to share
in the exercise of power. Hobbes
thus acknowledged equality, rights

and individual interest but sacrificed
allofﬂmeontlnalmrofpollﬂal

in a society unified by a single, abso-
Iute will. There was no third way.
Much of this is well-known. The

once the main complaint against
him, may now commend him to
those who fear the
supposed return of theocracy. His
tendency to portray humans as ap-
petitive beasts flatters our present
eagerness to explain every aspect
of buman conduct in biological
terms. Hobbes was also acutely
suspicious of democracy. He con-
sidered it a breeder of faction.

ment” and fawn over China’s “en-
lightened® response to global

warming, one wonders if the Hob-
besian within the liberal breast is

stirring.

Yale’s edition of “Leviathan®
lacks a biography of Hobbes and
an account of his times, but it does
inciuded four interpretive essays
exploring some of the fraught ar-
eas of Hobbes’s writing, and there
are a lot of those. Hobbes often felt
the need to veil his meanings. *A
wise man should so write,” he re-
marked, such that *wise men only
should be able to commend him.”

Mr. Shapiro has done well here
and found some shrewd commen-
tators. David Dyzenhaus’s essay in-

“our philosophical contemporary.
What we make of his company is its
own question.
Mr. Colﬂm,apmfemorofhtslory
at Queen’s University in Kingston,
Ontario, is the author of "The Al-
legiance of Thomas Hobbes.
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Commerce, Industry and Tourism Branch
Commerce and Economic Development Bureau
Level 29, One Pacific Place

BR Queensway

Hong Kong

E-mail: competition@cedb.gov.hk
August 5, 2008

By E-mall
Dear Sit/Madam,

Re; Response to Hong Kong Government’s Detailed Proposal for a Competition Law

Executive Summary

The Lion Rock Institute strongly opposes plans to introduce a cross-sector competition law
regulator in Hong Kong as outlined in the Commerce and Economic Development Bureau May
2008 document entitled “Detailed Proposals for a Competition Law — A Public Consultation
Paper” (the “Detailed Proposal™).

The key reasons for this can be summarized as follows:

L

The Detailed Proposal is based on flawed economic theory that proves largely unworkable in
practice and produces undesirable unintended consequences.

The Detailed Proposal would result in vague, arbitrary law, do damage to the rule of law in
Hong Kong, and be contrary to the best of the territory’s Common Law legal tradition.

The Detailed Proposal goes beyond the constrained approach that was recommended in earlier
consultation, lacks sufficient economic input and results from a flawed process.

The Detailed Proposal failg any honest cost-benefit analysis - the costs of adopting the law are
greater than any possible benefit the new regulator would bring.

The Detailed Proposal would represent the biggest expansion of the state in the Hong Xong
¢conomy in the last 50 years and be contrary to Hong Kong's traditional “positive non-
intervention” approach on which the territory's economic success has been built.

In this submission we will expand further on the points above. We will also outline some potentia]
ways in which the harmful effect of regulator could be mitigated — although we continue to believe
the best solution over all would be not to introduce this new regulator at all.

The Lion Rock Institute, Suite 1903, Kai Tak Commercial Building, 317-319 Dea Voeux Rd Central, HK
Tel: +852 8101 2112 Fax: +852 3015 2186 Email:info@lionreckinstitute.org

26~NOV-20i0 11:53 862 35720500 97x%

E3

F.002



26-NOV-2010(FRI) 11:39 (FAX)852 35720500 P.003/024

Page 2 0f 23 10? 5_;1:%/‘\
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1 Based on Flawed Economics

Competition laws only make sense if the economica behind them make sense. There is no other
rationale for them. If the economics behind the proposed competition law do not make sense, then
the competition law proposal does not male sense.

1.1 jtion Laws Do Not Make Sense in 8 Market as Open as Hong K.

The Detailed Proposal fails to promote competition and public benefit on two grounds. Firstly,
recent economic analysis has undermined the fundamentals of conventional antitrust law
approaches and has shown that it undermines efficient outcomes. Secondly, aven conventional
approach to competition policy is not easy to apply in & very open market in a single city like
Hong Kong that is highly integrated with a hinterland in a different jurisdiction.

It is now well established that competition depends not on the number of participents in a
particular market but on the potential for a new player to enter the market and challenge an
existing incumbent, The idea of contestability undermines the traditional analysis on market
structure that looks at the number of firms as important in defining the amount of competitive
tivalry in the market.

In an open market competition is not reduced if a new competitor decides to challenge en
incumbent and fails. [t i3 also not reduced if two or existing competitors decide to cooperate or
merge their operations in a market.

The gnly way competition can be reduced — that is, where the gontestability of a matket is
reduced ~ is where there are government-imposed barriers to entry which restrict the ability of new
competitors to emerge 10 challenge existing incumbents,

1.1.1  Competition Law Regulators Have Static View of the Market

It is important to understand that competition law regulators - no matter how sophisticated - can
never predict accurately what new potential competitor will emerge to threaten an existing
incumbent or what new products will be launched which reshape the market itself. Competition
laws instead rely on a static view of the market in which no new potential competitors can emerge
and no new products can be launched.

A classic example of the inability of competition law regulator to anticipate the potential
contegtability of n market is the high-profile case competition law case against Microsoft in the
late 90s. At the time that the competition law regulators made their decision against Microsoft,
Google was not even a dot on the horizon.

The competition law regulators in both the United States and Europe simply had no idea that such

8 new competitive threat would emerge which would challenge Microsoft's position and reshape
the personal computer market.
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The regulators simply got it completely wrong. But the truth is they can never get it right. They
can never accurately predict what new competitors will enter the market, what new products will
be launched, what new markets will be created or how existing markets will be reshaped in the
years shead. The best economists in the world guided by the most sophisticated economic
modeling can not accurately predict this.

1.1.2 How Government Imposed Barrievs 10 Entry Reduce Competition
The key economic pointa to grasp are that:

1. The only way a business or group of businesses (no matter how big) can
monopolize a market or dictate the price that & particular good is sold at ig if there are
government-imposed barriers to entry into a particular industry keeping potential new
competitors out.

2. The only way that any business behavior can be said to reduce competition in a market — i.e.
reduce the potential for new competitors to enter the market - is where there are government-
imposed barriers to entry keeping new competitor out,

3. Whero a government regulation creates a closed-market ~ i.e. one where new competitors can
not freely enter then - there is an arguable case for some sort comperition regulator. However,
the establishment of a regulator in n closed market will always be & second best solution as the
regulator will never be able to determine what the level of competition would be where the
market open to new competitors. The best solution is to remove the government-imposed
barrier to entry and create an open market.

It is because Hong Kong — with certain limited exceptions — has created an open market in which
competitors may freely enter that it does not need a competition law.

Hong Kong simply does not have anywhere near the same extent of government barriers to entry
that are found other countries with competition laws such as tariffs, govemment subsidy, arbitrary
bureaucratic licensing regimes, unnecessary complicated regulations which favor incumbents and
outright bans on new cempetitors in a particular industry. Notable exceptions, however, include
healthcare, gambling and gaming, capital-raising through stock markets and amusement parks.

1.1.3  Why Private Actions By Incumbents Can Not Reduce Contestability of a Market

Many proponents of competition laws would give lip service to many of the above statements.
However, they would content that even with no government barriers to entry the potential for new
competitors to emerge can also be reduced the private actions of by incumbents i.e. by agreements
that private companies make between themselves, or by particular market behavior that drives out
competition or dissuades new competitors from entering the market.

Real world experience is that private actions by existing incumbents can never reduce the potential
for new competitors to enter the market. The fact that a large amount of capital ig required to enter
particular industries is not a barrier to entry to new competitors when capital markets are efficient
as in Hong Kong.
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Agreements between existing incumbents 1) rarely hold for long 2) invite new entrants 3) may
increage efficiency and deliver welfare gains 4) can be challenged by bother buyers and suppliers.

A competition law regulator — as outlined in the Detailed Proposal - would do nothing to remeve
govemnment-imposed barriers to entry in industries where they exist. It simply accepts such
barriers as a given. Nothing in the Detailed Proposal indicates that it wil] open up those industries
in Hong Kong for which there is an outright ban on new competitors such as The Jockey Club.
Equally nothing in the Detailed Proposal indicates that it will remove any of those limited indirect
government barriers to entry of new competitors in the Hong Kong market.

Where there are no government-imposed barriers to entry in a particular industry a competition
law regulator is simply redundant and interferes with legitimate business competition, It imposes
direct and indirect costs which will be discussed further in [1.4 — Fails Cost / Benefit Analysis].

1.2 nomi ho support the Detailed Proposal?

The Detailed Proposal does not cite one single economist in support of the law it is proposing. The
debate in Hong Kong has been dominated by lawyers, not by leading economists. It is notable that
many of the leading participants in the debate lack any formal economic credentials.

This is not surprising. The “antitrust community” is itself a large intereat group that is seeking to
expand globally. It is estimated that “the worldwide gross receipts of the antitrust community of
lawyers, economists, and government officials in the more than 100 countries that now have such
regimes totals at least $20 billion annually (and that does not count the cost to the businesses
involved).” (Ky P. Ewing, Jr. The antitrust source, April 2008)

The government repeatedly claims they are relied on “expert” sconomic advisors when compiling
the Detailed Proposal however they have never publicly stated who these leading economists ara.

If the economics behind the Detailed Proposal is so uncontroversial, ag proponents of the
competition law regulator claim, surely the government should be able to provide a clear list of
those leading economists which are in favor of the law. If the govemment is so confident in the
abiliries and the status of the economists which are advising it, why the need for so much apparent
secrecy surounding who these individuals are?

In fact, leading local economists, including Richard Wong of Hong Kong University and Francis
Lui of HKUST, specifically examining Hong Kong's situation have spoken out against such & law
for Hong Kong — in some cases for decades.

1.3 Why does the Detailed Proposal ignore the economists who are against competition laws?

The Detailed Proposal shows little awareness of eminent economists who oppose competition laws,

Given that Hong Kong has been able to prosper without the need for a cross-sector competition
regulator for so long it is incumbent on the government to at the very least provide some sort of
honest critique about why it disagrees with the economists who oppose competition laws. There is
an additional obligation on the government to respond to those economists, like Milton Friedman,
whose economic policiea Hong Kong has largely followed for st least the last 50 yeara,
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Some from the government have informally suggested to us that we are misreading the criticism
by leading economists of competition law and that the comments of Milton Friedman, James
Buchanan, Ronald Coase, Alan Greenspan and others were somehow confined to competition laws
in the United States or focused on competition laws as they existed in the past.

We believe that no honest reading of their work or statements would support such a ¢laim. Their
statements attack the flawed economic principles behind competition laws and there is no reason
why their attack on the economics of competition law should be confined to one particular country.
After all, the laws of economics are not country specific. In any event, any critique that the
competition laws in the United States are unnecessary, meddlesome or lack economic logic would
equally apply to those same laws in the European Union which are widely recognized as being
more anti-business in both substance and in application than those in the United States (witnesg the
more onerous fines applied in Burope in the Microsoft case, the more prompt clearance of the
proposed BHP-Rio Tinto merge in the United States as opposed to that in the EU, etc.).

We do not rely simply on argument by authority. The rules being proposed do not make sense
even on their own terms, Tale, for example, the rules against "price fixing”.

Rules Against So-called “Pri ixing* t Make Sense in an t

The following example illustrates why laws against price fixing do net stand up to any rigorous
serutiny. Consider the following:

Seenario A: Imagine there a market where there is a single supplier of a particular good or
service. The single supplier has 100% share of the market. The single supplier decides
increase the price of the good or service by 20%

Scengrio B: Imagine there is a market with only two (or three or marej suppliers of a good or
service. The incumbent suppliers have together 100% share aof the market. Both agree to
increase the price they are selling their good or service by 20%.

Competition laws nowhere in the world would prohibit the price increase in Scenario A, They
would almost certainly scrutinize and likely penalize Scenario B. However, the economic effect
is exactly the same in both case i.e. the cost of a particular good or service increases by 20%.

Why penalize Scenario B where the economic effect ig identical to Scenario A?

Again, the only way that competition can be reduced in & market - i.e. where the contestability
of a market is reduced - is where there are government barriers ta entry {either direct or indirect)
which restrict the ability of new competitors to enter the market.

In an open market, a single supplier controlling 100% of the market can charge whatever it likes
- but its ability to continue to increase the price is constrained by the threat that a new
competitor will enter the marlcet.

Where two existing suppliers decide to agree to effectively "act ag one" by agreeing to charge
the same price they should be free to do so. However, their ability to continue to charge this
price - or even higher prices - will be constrained by the threat that a new supplier will enter the
market,
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2 al Concern

The proposal would penalize {or at the very least subject to intrusive, unwarranted end costly
regulatory scrutiny) certain business agreements or business conduct which are currently legal in
Hong Kong,

The Detailed Proposal contains two broad general prohibitions:

(8) perticipation in agreements and concerted practices that have the purpose or effect’ of
substantially lessening competition; and

(b) abusing substantial matker power with the purpose or effect of substantially lessening
competition,

The Detailed Proposal has indicated that the to-be-established Competition Commission will issue
guidelines on behavior the exact type of behavior will be generally considers to infringe these two
broad prohibitions.

2.1 Vegue, Arbitrary Law

Because of the broad prohibitions and the broad powers delegated to the Competition Commission,
it is impossible to say under the Detailed Proposal exactly what sort of commercial conduct will be
prohibited at present.

One immediately sees the legal concemns with such vague wording used in the Detailed Proposal if
one simply replaces the word “competition” from the two general prohibitions. For example,
imagine if the government were to establish a regulator with the power to prosecute Hong Kong
businesses or individuals for any of the following:

“Participation in agreements and concerted practices that have the purpose or effect of:

substantially lessening patriotic feeling
substantially lessening morality

substantially lessening national security
substantially threatening state secrets.

INENE N

At the very least if the government felt the need to enact a law on any of these matters then it
would be imperative that the type of conduct that was trying to be caught by the regulator was
spelt out in minute dstail. The powers of the regulator to prosecute a company or individual for
breach of the law would also have to be carefully prescribed. Any new refinement in the type of
activity which would be subject to prosecution would deserve full legislative in advance of the law
being changed rather than simply delegating the power to make law to an unelected body.

The government may believe there is a clearer rational for prosecuting “anti-competitive” conducts
rather than “anti-patriotic” conduct (although as explained in 1.1 the economic rationsle for the
proposed competition law is seriously flawed). However, as purely a legal matter there ig no

! See comments in 2 (point 7) on why “economic harm” rather than “purpose or effect” should be used.
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difference in type between such vague arbitrary laws regardless whether the ultimate concem
driving them is economic or political.

It is important to understand that even if no prosecution or investigation is ever launched by the
Competition Commission simply by having these vague arbitrary laws on the books undoubtedly
leads to greater legal uncertainty and regulatory risk for business. There is simply no way of
Inowing by reading the law itself whether a particular type of business agreement or behavior
would be prosecuted under tha law.

There Is, as many have noted, not even a definiton of
‘competition’ in the Detailed Proposal.

Without such a definition how is it possible to say for certain
exactly what type of conduct “substantially reduces”
competition?

It ia true that the Competition Commission has wide-ranging powers to exclude particular businesa
conduct from the law if the economic harm outweighs the economic benefit or whether there is a
public interest. Proponents of the law claim that thig should eliminate any concems that the
Commission may abuse its powers. However, what the proponents of the law fail to appreciate is
that by giving the regulator such powers in the first place to determine what conduct will and will
not prohibited fundamentally changes the relationship between business and the state in Hong
Kong.

It is commonly said that the biggest difference between n free society and a unfree society is that in
the a free society there is a presumption that unless the law specifically forbids you from engaging
in a particular action you may do it whereas in an unfree society there is a presumption that you
may not engage in a particular action unless you are specifically permitted to do.

The introduction of a competition law regulator would change the presumption and make Hong
Kong a less free place to do business.

It would have a chilling effect on Hong Kong business because one would not be able to gay with
any certainty (and without the official approval of the regulator) exactly whether an agreement, a
pricing strategy, a distribution agreement, or any variation of agreements would be permitted..
Without such certainty and with the risk of possible legal penalties businesses will simply decide
that it ig not worth the risk to strilce particular busineas deals to the ultimate detriment of the Hong
Kong economy.

2.3 Harmful to Rule of Law

The Detailed Proposal gives enormous power to the competition law regulators, The experience in
other jurisdictions has been that there is inevitably pressure to target unpopular businesa
personality or businesses that are deemed “too successful”. Political pressure is also brought to
bear on the regulator to take against those services which are consumers interact with daily ie.
petrol, proceries, etc,
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2.4 Constitutional vulnerabilitieg
2.4.1 Koon Wong Yes

We understand that the government is aware and has already has received submissions from The
Hong Kong Law Society and others regarding the constitutional vulnerabilities relating to the
proposed penalty regime outlined under the Derailed Proposal. The problem is that fines under the
competition law proposal which are sufficiently large to be a deterrent may be treated as criminal
rather than simply and administrative fine. Thus, without providing the recipient of the fine the
same protections that would apply in a criminal case the penalty regimen may be struck down as
being unconstitutional.

2.4.2 Basic Law

We believe what has not been given due consideration is that the introduction of a competition law
regulation may also be subject to challenge for being in breach of the Basic Law.

Many of the provisions of the Basic Law have not been tested and would provide an arguable basis
for invalidating many if not all of the powers of the competition law regulator as well as its ability
to effective law making powers. We will not outline ali the potential bases for action but the
following should be of some concemn:

2.4.2.1 Article 5 — ‘Socialist Systems and Policies’?

There is a general question of whether these proposed laws are inherently ‘socialist systems and
policies’ or altematively the arguably lesser standard of not being in accordance with the ‘capitalist
system and way of life’ as existed prior to July 1, 1997. While some may be inclined to dismiss
such concerns there are certainly a number of credible economists who would be able to provide
expert testimony on the socialigt thinking behind the enactment of these laws and/or the socialist
effect of these laws elsewhere in the world.

If Article 5 means anything it provides at least some form of bulwark against the expansion of the
state control over the economy. In this respect it should be noted that there is simply no precedent
in pre-July !, 1997 Hong Kong for a government regulator having the ability to effectively
regulate the entire private sector economy of Hong Kong according to what are very broad (and as
we have noted highly contested) economic principles.

2.4.2.2 Article 8 - ‘Competition Commission as Legislature?’

Article R requires that “fthe laws previously in farce in Hong Kong, that is, the common law, rules
of equity, ordinances, subordinate legislation and customary law shall be maintained except far
any that contravene this Law, and subject to any amendment by the legisigture of the Hong Kong
Special Administrative Region”.

While certain delegated legislation is permitted there are legitimate concerns as to Whether
delegating a to-be-established regulator what amounts to broad-ranging legislative authority to
make what are arguably laws about what conduct individuals and corporations can not engage in
amounts to the ability to make laws for Hong Kong which should be the exclusive respongibility of
the legislature (Article 66).
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3 Concerns about over-reaching the consensus on this Issue

The Lion Rock Institute hag concems about whether the legal and economic advice the Hong Kong
government is receiving on the issue of competition law is consistent with the earlier input from
consuitative processes, world-clags and impartisl,

We acknowledge that some in Hong Kong have in good faith argued for cross sector competition
law in Hong Kong. However, the extensive prior consultative process pointed to a consensus on
the need for any such law to be narrowly focused on a defined set of behaviors that have given rige
to concerns competitive markets may be undermined. Many leading participants have suggested
that Hong Kong needed law that:

1) Took into account the specific issues of Hong Kong as a very open economy

2) Avoided the uncertainties and regulatory burden of Ewropean and US competition law as it
stands

3) Was consistent with the common law traditions and constitutional arrangements in Hong
Kong.

What was wanted was a minimalist approach that possibly codified existing practices on specific
issues where concerns have been raised.

What is offered in the detailed proposal is at odds with this mandate.

Although there is no draft legislation, the scheme offered is a standard adoption of international
competition law and the administrative apparatus to support that.

Gestures to customizing & very standard approach to a Hong Kong environment are the suggeation
that a specific merger law not be adopted, that different concentration thresholds be used,
allowance for exemptions and authorization and the exclusion of government activities and
directing attention away from vertical agreements.

However, these gestures are at odds with the specific proposals likely to be legislated.

Public Choice theory offers some reasons why what is offered by the Detailed Proposal is distant
from the needs of the Hong Kong community. In a simplified account this theory suggests that
concentrated interests have a strong incentive to influence policy outcomes, whilst the dispersed
interests of the community will be under represented.

The Detailed Proposal reads strongly aa influenced by interests that have directed outcomes
towards a preferred model that is not appropriate for Hong Kong:

1. Drafting of the proposal has engaged lawyers who have made proposals closely modeled
on their own experience in other countries. Law firms have a strong interest in meximizing
their investment in existing approaches and structures. They also have an incentive to
prefer models with more potential fees to minimal approaches or codification of existing
practices, '
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2. The civil service has been closely involved in the framing of the proposals. They have an
incentive to maximize opportunities for expanding the adwministrative roles and discretion
available under the mode{; and

3. Existing businesses that have limited competition (large through government policy) have
a strong incentive to avoid the consequences of the law.

Given these inherent “public choice” problems, a careful process needs to be designed to enaure
suitable outcomes for the wider community in Hong Kong.

However, two particular issues suggest that the process has not been careful to aveid these
problems:

1. Hong Kong govemment engaged a law firm owned by a member of Hong Kong's
executive counsel as its principle advisor.

Ron Arculli is a member of the Hong Kong Executive Counsel. He is also a seniot partner of the
law firm Arculli, Fong & Ng. It would be most unusual (and almost certainly forbidden) in most
other developed jurisdiction for the government to instruct the law firm of a cabinet-level official
to provide advice on a new law such a3 this especially where they stand to gain financially.

We do not sllege any wrong-doing. However, the outcome of the preposals is deficient in
analytical rigor and that there is & need for greater transparency from the government on this poiut,

2. The principle advisor has close ties to heavily government regulated and uncompetitive
firms.

In addition to role on the Executive Counsel, Ron Arculli is also currently the Cheirman of the
Hong Kong Stock Exchange. He is also a former chairman of the Hong Kong Jockey Club, The
Hong Kong Jockey Club has a government-created monopoly over gambling in Hong Kong (by
law no other competitors are allowed). The Hong Kong Stock Exchange is not strictly speaking a
government-created monopoly but an application to establish a new stock exchange requires the
approval of the Hong Kong government and it is unlikely that such approval will be granted in the
foreseeable future?,

We belisve that given Mr. Arculli’s close association with two of the biggest government-created
monopolies in Hong Kong there is at the very least a parception of a potential conflict of interest.
We do not allege any wrongdoing but would simply alert the Hong Kong government to the fact
that any advice, particularly in relation to which entities it is appropriate to grant exceptionsg to,
may be compromised.

2 The fact that the Hong Kong government owns & stake in the Hong Kong Stock Exchange creates a
disincentive to approve new exchanges (because this would mean the value of the Hong Kong govemment
staks would be likely to fall). It is thus likely that the Hong Kong Stock Exchange will be the only exchange
in Hong Kong — or at least the only one covering equities,
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4 t / Renefit Analysi

The introduction of a cross-sector competition law regulator in Hong Kong does not make sense if
the economic costs to the Hong Kong economy — both direct and indirect — exceed the purported
benefits of this now legal regime.

4.1 Benefitg?

As outlined earlier is simply not possible for the regulator to anticipate what new competitors or
new products will enter the market in furure to threaten the position of existing incumbents. Thus
any economic benefits a regulator claims it is bringing to Hong Kong’s economy ig based on
flawed understanding of what competition actually is,

At the very least the supposed benefits of the competition law regulator are speculative and
unsubstantiated. Even it one accepts that any of future rulings could provide an economic benefit
to the Hong Kong economy these benefits would have to be shown to exceed the economic costs
or the competition law regulator would result in net loss to the economy.

4.2 Cogts — Direct and Indirect

The direct costs of operating the competition law regulator are estimated by the government to be
at least HKD 86 million per year’ We should also add the costs the government has incurred in
inatructing outside counsel as well as the individual public servant man hours which have been
spent on the Detailed Proposal. To that we should also add any legal advice which Hong Kong
corporations have had to incur in proparing for the possible introduction of the new law.

The more significant costs in introducing the new competition regulator will be the indirect costs.
The Detailed Report does not mention these suggesting it has either deliberately ignored them or is
unaware that they exist — but they are very real. Hong Kong businesses will be forced to incur
significant legal fees in ensuring that they are incompliance with the new law as well as in
defending themselves against the inevitable actions which will be taken against them by the
regulator and the general public. These costs will regrettably be passed on the Hong Kong
consumers in the form of higher prices or a less wide range of goods. The introduction of a new
competition law will also result in making Hong Kong a less attractive destination for foreign
multinationals. Large foreign companies are often targeted by competition law regulators globally
and Hong Kong will be no exception.

! The government website indicates that: “the competitlon commission would require an annual budget of yp
to 880 million and the initial cost of operating the [competition] tribunal would be about 86 million a yew"
inews.gov.h i i ] 6en03001 .hun).
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5 Contrary to Policy Which Has Caused Hong Kong's Fconomic Success

One of the arguments routinely used by those in favor of introducing a cross-sector competition
law regulator in Hong Kong is that “other countries have one”, However, this argument is open-
ended — does it mean that we should similar mirror al] of the onerous regulation, high tax rates and
other legislation that exist in Europe or North America? This argument also avoids any analysia
about the experience of overseas jurisdictions and whether there has been any cvidence that
competition laws have actually improved their economies.

Hong Kong has a proud reputation of rejecting unnecessary regulation and owes its economic
prospetity to this approach. If Hong Kong had simply adopted the regulatory proposals that had
come out of Europe in the last 50 years then it would be significantly poorer than it is today.

The proposal to introduce a competition law also flies in the face of Hong Kong's well established
policy of “positive non-interventionism™. While the exact wording of this policy has varied what
has remained constant is that the Hong Kong government has not unnecessarily meddled in the
economy unless there is absolutely compelling rationale for doing so. This clearly does not exist in
the case of the Detailed Proposal,
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6 Possible W joati armful Effects of La

We regrettably fee! that the Hong Kong government has raised expectations that it will pass a
competition law. We belicve very strongly that the best solution is not to pass such a law and for
Hong Kong officials to explain to the public clearly why it i3 not in the territory's economic
interest to do so. However, if the competition law is to be introduced then we would propose the
following ways of mitigating the harmful effects of the law.

1. Introduce threshold reguirement to prove that there is some govermment restriction or
regulation which limits the ability of new it e market action i

taken by the regulator

As we have tried to explain throughout this submission it does not make sense to have a
competition law regulator in open markets i.e. those in which there are no direct or indirect
government-imposed barriers to entry which restrict the entry of new competitors.

There are some areas of Hong Kong economy in which there are direct or indirect barriers
{imposed by government) which do impose some type of legitimate regulatory barrier to the entry
of new competitors,

We would thus propose that there be a threshold requirement before either any action is taken by
the Competition Commission that it is required to demonstrate that there is some government
barrier 10 entry keeping other competitors out of a particular market. We would algo insist that thig
threshold requirement be satisfied betore any private action can be taken in civil action by a
potentially plaintiff,

By implementing this change the government would go a long way to satisfying the concerns of
the Lion Rock Institute.

2. Exelude Goods

Even the proponents of competition law regime have trouble explaining why goods should be
included in the competition law regime and tend to focus their comments on the service industries.
In an open market like Hong Kong where goods are freely imported from all corners of the world
and there are effectively no tariffs on any goods it does not make sense to make out that any one
type of goods can not be replaced by another sourced from elsewhere.

3. Exclude SMEs

The Detailed Proposal has provided for & de minimus exception for SME, However, it states that
these entorprises could still be subject to “hard core” conduct such as price rigging, bid-rigging,
output restrictions and market allocation,

However, none of thege forms of so-called “hard core” conduct make sense — see Appendix D for
further explanation. We would thus propose that it would simply make more sense to complete
exclude SME from the new competition law regime.

4, a 1 fined t than * ial i competition™ “market
power” and ensure market definition is not geographically bounded
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Other jurisdictions have explored ways to limit competition law by narrowing the tests used to
assess conduct. One option would be to require demonstration of “market dominance” rather than
simply market power. Rather than “substantially lessening competition”, a general test, specific
forms of conduct could be proscribed.

We also believe that in drafting, it is important to ensure that the application of tests for market
power look at markets that are broader than Hong Kong and recognize open borders for goods,
services and people. For example, it is clear that in many industries the potential for entry from
China based companies is a substantial contributor to competitive rivalry, even if China firms do
not today operate in Hong Kong. We find it difficult analytically to find many markets where the
relevant market would be defined as Hong Kong. Framing the legislation should not force artificial
boundaries to be imposed on analysis by the limited jurisdiction of the HKSAR government. Too
narrowly defining markets leads to excessive competition law interference because market
concentration is artificially defined based on political rather than economic boundaries.

5. Fionthe comnitment notto introduce a merger law

By not ruling out a merger law and framing an open ended process of complaint or Competition
Commission initiated review, the government creates significant uncertainty for mergera and
business combinations that reach the proposed market share thresholds for scrutiny of markets.
Introduction of a merger section should be specifically ruled out.

6. Sunset clause

No evidence has been offered of a continuous problem in Hong Kong with lack of competition.
Rather specific reform areas (often heavily influenced by government intervention) have been
highlighted as needing scrutiny. This suggests that a sunset clause on the structures created would
be a suitable way to deliver the scrutiny in a time limited way, whilst minimizing the risk of
creating & highly interventionist structure that would undermine competitive processes in dynamic
markets. We suggest a 5 year limit would be appropriate.

7. Law should focus on “Economic Effect” not “Purpose and Effect”

As explained earlier, the use of the term ‘purpose or effect’ means that even agreements that can
be shown not to have any economically detrimental effect ars caught by the prohibition. In other
words if two café owners decided to jointly increase the price of & cup of coffee to USD 100 then
the law would say that they should be prosecuted because they had the purpose of reducing
competition regardless of the fact that other cafes continue selling their coffee at USD 2 per cup
and there i3 no economic downside to consumers. The whole supposed rationale for a competition
regulator is based on reducing economic harm. The use of “purpose or effect” results in the law
being widened to include behavior for which there is no hasmfisl economic effect.

If the objective of this law is to create a more competitive business environment in Hong Kong
then the government would be better off taking action to remove the harmful effects of the
govemnment statutory bodies which distort the matket and hurt the private sector. We suggest that
at the very least there should be a process that would allow for private businesses to force the
proposed competition regulator to meke an assessment about the damage that & particular statutory
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organization is causing in the maricet and whether the business being run by the government would
be better off being disbanded. Foremost among these are bodies like the Hospital Authority which
crowding the private sector out of 85% of the healthcare market, It should also address monopoly
licensing bodies like the Medical Couneil, Jockey Club and Hong Kong Stock Exchange. Finally
consideration must be given to reducing the distorting effect which the government has as the
biggost landlord in the territoty.

Conclusion

The Hong Kong government is fond of indicating to thogs who disagree with the proposed
competition law regime that they simply need to educate themselves better 50 as to assuage their
fears. We think that it is rather the Hong Kong government which needs to educate themselves,
The Detailed Proposal simply does not reflect very sophisticated economic or legal thinking. We
hope that this submission has given you food for thought and would be pleased o arrange & time to
meet further to discuss our criticiams and suggestions in further detajl.

By and On Behalf of:

Andrew Work Dan Ryan Bill Stacey Peter Wong

Tpseirds

m;he ‘Lian ‘Rn':"k Tnst iture
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APPENDIX A
Who i if Hon Og enact - L
Winbners
{  Lawyars: law firms clearly stand to benefit as there will be an increase of compeltition law cases,

Businesses will be required to have law firms ver an increasing mumber of new and existing
documentation to ensure it is in compliance with the proposed law. Businesses will be foreed to hira
more internal counsel to deal with these matters. It is interesting o note that some of the most
vehemens eritics of this type of lew include ex-lawyers and judges who specialized in this area,
inchading Robert Bork and Edward Rockefeller’.

Government regulators, government ecomomists, bureaucrats and competition law academics:
Competition law disputes require the inpur of academics, government economists and other academics
in determining whether particular forms of conduct have infringed the competition law rules. Many of
them thus have an interest in ensuring the expansion of competition law and increaging powers for the

agency.

Uncompetitive businesses: Uncompetitive businesses which have seen their market share decline will
have the option of alleging that this has been the result of ‘unfair’ or ‘illegitimate’ competition or
collusion by competitors rather than simply fair bur fierce competition. Unscrupulous business people
who entered into a contract that ultimasely did not suit them and wanted 1o g2t out there would be a
significant incentive to allege that the contract contained “anti-competitive™ provisions and threaten to
go to the new competition regulator. The very risk that action could potentinlly be brought would be
enough in many cases for one businessman to force another to agree to terminate a legitimate and
legally binding contract whers one would otherwise not have done so.

Losers

1

Hong Kong businesses — large and small: As indicated above the Detailed Proposal would mean that
potentially all agreements could be subjeet to scrutiny by the new competition regulator and subject to
intrusive, costly scrutiny at the very least, and fines and costly litigation at the worst,, Whethar you
agree or disagree with the new competition law there is no doubt that jts intreduction will result in
greatet fegulatory risk for businesses in Hong Kong and restrictions and uncertainty on the activiries
they undertake.

Hong Kong consumers: Competition laws do not benefit consumers. Soms conaumers are attracted to
thege laws because they think they will be a means to drive prices down. However, the way that
competition is increased is to lower tariffs and reduce govemment-imposed barriers w entry into
particular industries, Competition laws do nothing to assist this.

Foreign companies; Competition law investigations arc inevitably triggered by an jncrease in the cost of
particular goods and services. This causes politicel pressure for the government to act and accusations
that business is somehow “ripping off* consumers. Inevitably foreign companies are moat vulnarable to
these complaints and thus are routinely targeted by competition law regulators worldwide.

Hong Kong s Business Reputation: Hong Kong in an extremely competitive global environment. One of
the best attributcs we have is thar compared to many other countries our government hes not been
hostile to business, The introduction of criminal penalties for the conduet in the Bill would rightly be
viewed with serious concern by global businesses. Given the extra risk many will decide not to invest in
Hong Kong resulting in a loss of potential jobs, a reduction i investment, and reduction of new
products for consumars in the Hong Kong markatplace.

* Rockefeller, Edward S. (2007). The Antitrust Religion. Caio Institute. DC, USA.
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5 Hong Kong Government'’s Reputation In this commentary, we have noted the legal possibility of a

constitutional challenge to this law, reminiscent of the LINK REIT and Article 23 battles. Also, a body
appointed by government and open to discretionary action will face local and international accusations
of political favoritiam both for cases it does and the cases it does not choose to prosecute. This is a lose-
lose situation. The discretionary powers meant to reassure the business communicy will be turned
instead against the government, Recriminations of unfair treatment in the face of a vague, highly
discretionary law will be unavoidable, threatening the reputation of Hong Kong and her government.
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Appendix B

List of Statements b jng Economists Apa A

“Allegations have been made that some pricing and sale strategles (of large market Dlayers) appear 1o
reflect market power, ecanamic theory does not support such allagations. Incumbent Jirms do not have an
exclusive vight in deploying such strategies; any new entrant is free to imitate and to Jurther inmovate.

Richard Wong
Deputy Vice-Chancellor of the University of Hong Kong

“When the prices went up, the Judges said It was monopoly. When the prices went down, they said it was
predatory pricing, and when they stayed the same, they said It was tacit collusion.”

Ronald Coase
Nobel Prize Winner for Economics {991

"No one will ever know what new products, processes, machines, and cossaving mergers failed to come
into existence, killed by the Sherman Act [the United States competition law] before they were born. No one
can ever compute the price that all of us have pald for that Act which, by inducing less effective use of
eapital, hkas kept our standard of living lower than would otherwise have been possible, "

Alan Greenspan
Former Cheairmnan of the United States Foderal Raserve

“I have gradually coma to the conclusion that antitrust laws dyo far more harm than good and that we would
be better off if we didn't have them at all, if we could get rid of them

Milton Friedman
Nobel Prize Winner in Economics 1976

“The financial demise of a competitor is not the same as getting rid of competition. The courts have long
paid lip service to the distinction that economists make between competition — a set af economic
conditions — and existing competitors, though it is hard 1o see how much difference that has made in
Judicial declsions. Too often, it seems, if' yau have hurt competitors, then you have hurt competition, as far as
the judges are concerned. "

Thomas Sowell

Rose and Milton Friedman Senior Fellow

The Hoover Institution

Stanford University

Many people cite Adam Smith, the cighteenth century patron saint of markets, i support of regulatory
provisions to ensure competition keeps prices low. Those wishing to use Smith's work selectively to press
Jor a regulatory agenda are often fond of quoting his aphoriem:

Peaple of the same trade seldom meet together, even for merviment and diversion, but the
conversation ends In a conspiracy against the public, or in some contrivance to raise prices,

But Smith went on to counsel against intervention by the authorities saying.

In a free trade an effectual combination canmot be established but by the unanimous consent of
every single trader, and it cannot last longer than every single trader continues of the same mind

Mareover, In a statement that ventured into general political matters he sald:
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It fs {mpossible tndeed 10 prevent such meetings, by any law which either could be executed, or
would be consistent with liberty and justice.

He realized that monepoly could only persist if empowered to do so by government. He also recognized that
a bady set up io target agreements between private opergtors would end up bringing far more harm than
goad.

Alan Moran
Director of Deregulation Unit
The Centre for Independent Studies

For more than a century, American antitrust laws have been wsed as a protecilonist tool ta stifle
competition. They have always been used to protect competitors from competition and not to protect
consumers, as the American public has been told The end result has been reduced productivity and
diminished international competitiveness. It saddens me 1o see other countries such as Hong Kong imitating
fome of our mos! disastrous economic policies.

Dr. Thomas DiLorenzo

Profcssor of Economica

Sellinger School of Business and Management

Given the openness of the Hong Kong economy, I am Surprised that Hong Kong would be conisidering a
competition law.

Robert W. Crandall
Senior Fellow

Economic Studies

The Brookings Institution

My reaction to the curvent discustion about compefition law in Hong Kong is that it appears to lack any
empirical grounding. I don't see any discussion of the efficiency costs of alleged antl-competitive behavior
and I don't see any estimates of the welfare gain that the proposed competition law will provide 10
consumers.

Clifford Winston

Senior Fellow

Economic Studies

The Brookings Institution

No monopoly can survive for long without government regulations o protect it

Alan Reynolds
Senior Fellow
CATO Institute

Hong Kong getr top rankings for economic Jreedom in part because it does not have intrusive laws that
cause market uncertainty and hinder economle dynamism. Adopting a competition law invariably will hurt
Hong Kong's ecanomy and tarnish lts global reputation. Lawyers and bureaucrais will benefit, but the
beople of Hong Kong will enjoy less prospertty if the law is adopted,

Daniel J, Mitchell

Senior Fellow
CATO
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The proposed legislation in Hong Kong government's “Detatled Proposaks for a Competition Law" would
be disastrous for business, government and the consumer alike. It would have the opposite to the intended
effect, because it would open the door to lobbying by vested Interests. The consumer would lose our due 1o a
less competitive business environment, as stronger businesses are discouraged from acquiring or driving out
of business the weaker ones. But even worse, the government's new role of deciding who is compering
Fatrly " will expand the opportunities for corruption and encourage the private sector (o seek advantages
through government action rather than their own efforts. Hong Kong has clearly benefited from governmant
staying out of the business realm, so if is @ mystery why it would want to throw away this competitive

advantage now.
Hugo Restall

Editor
Far Eastern Economic Review
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= Dan Ryan “How to Make Hong Kong Uncempetitive” The Wall Street Journal

- Dan Ryan “Obstacle Course” South China Morning Post

»  Yeung Wai-Houg “Hong Kong’s Non-Compete Clause” The Wall Street Journal
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- Andrew Work, Bill Stacey, Simon Lee “The Road to Hell is Paved with Good Intentions: The

Guardrails are Andtrust Laws™ Hong Kong Lawyer http:/www hik-lawyer.com/2005- /Cover pdf
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Misleading and Misu jled Pr

<, 1 9

An important distinction needs to be drawn berween deals made between the government and privare
enterprise and deals made between private operators.

There is something clearly improper when the government agrees 1o privilege or give a particular sweet-
heart deal © a private company ahead of othera. These types of deals berween the government and private
enterprises can be properly deseribed as “collusion”. However, competition law would do nothing to stop
thid type of behavior and there it alrcady a government agency to deal with complajnts where there s
collusion berween the government and private sector — it is called the ICAC.

It is simply not corrsct to say that there ia anything improper in an open market about agreements between
companies in the private sector with respect to the price they will sell their gooda or services. Agreements
between private competitors should simply not be described as “collusion” and no moral opprobrium should
be attached to such agreements. In an open market there is simply no economic juatification for the
govemment, in the name of competition, interfering in contracts between business people.

“Cartel"

It is incorrect in an open market to describe any business or group of companics as a “cartel”, A cartei,
properly defined, is where one company or tore companies has & permanent and exclusjve right 1o sell a
particular good or gervice. The only way this can be achieved on any sort of permanent baaia is where
government keeps other competitors out through regulation. In Hong Kong, The Hong Kong Jockey Club is
one of the only organizations which can correctly be labeled a ‘cartel’ as, by law, no other competitora ars
allowed to engege in the gaming business in the territory.

“Predatory Pricing” *

Predatory pricing means selling goods below cost with the intention of driving out comperitors. It is know
fondly by consumers a3 “‘cheap swff on sale”. Businesses hate price wars or gelling stuff at 8 1os§ because
they lose money, but even if they are suceesaful in driving out a competitor then there is 1o guarantee that
has soon ns they try to recoup the money they have lost by increasing the price again, some new competitor
will simply come in 1o take its place. It is always sad when a small business fails because it is unablo to
campete but amall businesses fail cvery day of the week and no business has a right to exist, The mall
buaineasea that do succeed as are those thet have particuler niche product or service. The fict that 98% of the
Hong Kong economy is employed by the small busincss sector (one of the highest proportions in the world)
means that the absence of a competition regulator is not detrimental to the success and growth of the small
business sector.

“Bid Rigging"
Companics and government are perfectly entitled to establish as part of the terma of their tender that thero

will be no agreements between those tendering for the job, Any breach of these agreements would be subject
to contractual penalties (and potentially fines in the case of tenders for government work).

In the absence of any contracal prohibition in the tender or the terms of the auction, then there should be
no prohibition on two bidders agreeing with each other what price they will submit, In an open markat there

s Although not saictly speaking used in the Detailed Proposal it may be Included at part of the guidelines issued by the Comperition
Commission.
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will always be the poasibility that a new bidder will place a price higher or lower than the price that the two
bidders who are working in andem.

All businesses should be free to state the price at which they will sell their goods and services. The amount
they can charge is constrained by what others are charging and by the threat that a new competitor could
come in and sell at a lower price.

Simply because one business agrees (sither tacitly or formally) with another to aell at the same price does
not mean that they will be able 0 continue to sell at the agreed price parmanently. In an open market thers
will always be the threat that an existing or furure competitor will come into the market ta sell at a lower cost.

‘ t ation”

If a business in Hong Kong Island (say a café owner) decided with another business on Lan Tau {another
café owner) that each would not open up a ¢afé in the others territory then they should be perfectly entitled
to do that. In an open markat they would not be able to prevent a third party from opening up a new café in
either Hong Kong Island or Lan Tau.

117 HPS 3

In an open market, the problem with any arrangement between one or more companies £o reduce output of
particular goods or services is that there is always the potential that a new competitor will emerge to supply a
similar or identical product.
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