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Deputy Solicitor General, Mr James O'NEIL: Madam Chairwoman, we place
the paper before you which sets out the legal implications on the repeal of the
Country Parks (Designation) (Consolidation) (Amendment) Order. The Order is,
of course, made under section 14 of the Country Parks Ordinance. It is an Order
made by the Chief Executive. Section 14 provides that where the Chief Executive
in Council has approved a draft map under the procedures under section 13 of that
Ordinance and submitted it to the Chief Executive, and the map has been deposited
in the Land Registry, then the Chief Executive shall make an order designating the
area. There is no doubt that the Order is subsidiary legislation, and that a key
issue to be considered is the powers under section 34 of the Interpretation and
General Clauses Ordinance (Cap 1). Now, also tabled is a piece of advice given
by a Senior Counsel through the Government which deals with this issue. Section
34 of Cap 1 provides for subsidiary legislation to lie on LegCo's table. This is in
order to give Members an opportunity to consider and discuss it. Section 34(2)
provides, subject to the time limits, for the Order to be amended by resolution at a
sitting of LegCo. Because of the definition in section 3 of Cap 1, "amend" also
means "repeal". Taken on its own, the phrase "amended in any manner
whatsoever" that appears in section 34 does suggest that the LegCo has a wide
power to stop or delay the area, the newly mapped area from being designated as a
country park. But the very next words in section 34 have a limiting effect on the
powers of LegCo. LegCo may only amend or repeal subsidiary legislation, and in
this case, the Order, in a manner consistent with the power to make such subsidiary
legislation. The powers of LegCo must be exercised in a manner that is
compatible with the powers of the Chief Executive. LegCo can only do what the
Chief Executive himself is empowered or enabled to do.

And for that, one has to look at the terms of the Country Parks Ordinance (Cap
208). Before we leave Cap 1, I'd say that this restriction on LegCo powers is
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something that Members should be familiar with. It's not something new. There
were a number of cases that had come up in the past, and there was a case that
came up in the past in connection with the Tate's Cairn Tunnel. If you wish, I can
read the advice of the Legal Advisor to LegCo in respect of the order in respect of
the Tate's Cairn Tunnel. He made it clear that LegCo could not repeal the notice
as the exercise of such power is inconsistent with the power of, in this case, the
Commissioner for Transport, to make the notice. There was also one in
connection with the Eastern Harbour Crossing tunnel. Again, I think I could
probably find the reference. There is also a recent one in connection with the
Public Revenue Protection Order 1999. In that case, there was a ruling by the
President of LegCo on the extent of the power. So, this is not a new issue. It is
an important issue because it is procedural, it is legal, and it touches on the
constitutional relationship between the legislature and the executive. So, it is an
important matter.

So we go back to the Country Parks Ordinance. We could start with section
15 of the Country Parks Ordinance because of course, this is the procedure
implemented or initiated under section 15. This is a replacement of a designated
plan, and the procedure for replacing a designated plan is initiated under section 15.
But section 15 requires that all the procedures from sections 8 to 14 apply in
relation to making a replacement plan. Sections 8 to 14 of the Country Parks
Ordinance, that is, Part III of the Country Parks Ordinance, set out the specific
statutory procedures that must be gone through step by step before any designation
could be made. There is a procedure for preparation of draft plans under section 8.
There is a procedure for publication of draft plans and for public inspection of draft
plans under section 9. Section 11 provides for an objection procedure, and for
these objections to be heard. This procedure was carried out in this case. If you
wish, I could narrate the facts of the procedures that were carried out. I think
there were over 300 submissions and there were a number of hearings, as far as I
recall. If you require details of the factual procedures, I am sure my colleagues
can supplement. The hearings go to the statutory board, that is, the Country and
Marine Parks Board; this is a board that consists of many eminent members:
professors, doctors, experts in the fields. The Board hears the objections and
representations from the authority, and it then has power to direct the authority to
alter the draft map, to meet the objections or to take steps to meet the objections,
and it's only at that point that the map goes to the Chief Executive in Council. It's
the Chief Executive in Council that approves the draft map, which takes us to, |
think, section 14 of the Ordinance, which says that the Chief Executive shall, by
order, after all these steps are done, designate the area in the approved plan as a
country park. The Chief Executive cannot at his own whim or at his own because
he wants to, designate the area as a country park without going through all these
procedures. The Chief Executive is obliged to make the order which designates
the area in the approved plan as a country park. He cannot refuse to make the
order; he has a statutory duty to make the order. He cannot change the approved
plan, or the approved map, without going through the statutory procedure. His
hands or his powers are very restricted in this matter. He does have some
flexibility. He can choose the timing for the coming into effect of the Order, he
can choose the way the Order is expressed, that is, the wordings of the Order, but
he must make the Order, and he must designate the area in the plan approved by the
Chief Executive in Council as a country park. And, this is the power that LegCo
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has, because under Cap. 1, LegCo stands in the place of the original maker of the
subsidiary legislation. So, the power that LegCo has is also constrained in the
same way. They cannot do something which will frustrate the statutory purposes
or the statutory scheme. They cannot alter the map, they cannot add to it, they
cannot subtract from it, and they cannot repeal it because to repeal it would be
directly contrary to the statutory duty that the Chief Executive has, to make the
order designating the area as a country park. We've submitted to this Committee
the opinion of the Senior Counsel. We appreciate that this is a difficult and
sensitive issue. We arrive at a conclusion within the Department of Justice that
there was a severe restriction on the powers of the Chief Executive, and also the
powers for LegCo, so, as we wished to be certain, we took the advice of the Senior
Counsel. Thank you, Chairman.
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Deputy Solicitor General, Mr James O'NEIL: The Chief Executive has a power
under section 15 to refer back any approved map to the Authority, and then the
Authority is obliged to go through the whole procedure in Part III of the Ordinance.
That is the mechanism which allows the repeal of an order designating an approved
plan of a country park, and that is the only procedure which is available.
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Deputy Salicitor General, Mr James O'NEIL: The reason for the Government to
take the legal position is that the Legislative Council does not have the power to
repeal this order under Section 34 of Cap 1 and to do so is being inconsistent with
the power to make the order that the CE has. If LegCo approve the motion to
repeal the designation order, the repeal will have no effect in law, and that’s the
Government’s position and the Designation Order would remain in force.
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Deputy Solicitor General, Mr James O'NEIL: I am not in a position to assist
the committee on the issue.

ER o BERE . WMEMRT -  EEERERESR -

BREXZE : ZH LK - £F > ERFEHEMHE"E"GEHL
TAE (SR (# 2 2 7T 8K FF).... B 2 TR A 3 7K (K ).

EE - RE Ak -

PR ¢ . e A A R I BT R A T
HEEERTERREE  BACHED  BREFBRIEY -
SRR NE B o T B AR AR R AR B M R
B -



- 18 -

74— B[R 1% 7 B Mr O'NEIL 058 18 f (5 — (401 BL 25 V7
KRR » T2 AR RO (B SLHEAY 1T BOR Y TAAATF © MR -
B E R R MR - AR R IE (A AR B - 5 B
SR R IR AR BB R R (R B -

ERE o [EREE [ 8 - A ZE A E Mr O'NEIL iy » M8k
BN BRRZERBNITBEIERNLHE > SRZE
BELELHE s WHEAREEXY - GRAE A G| - R (E
1T BURE Fr b+ B 250 0 11 7 0 3l A 1 ] R R 3 it 77 B e B A e P
Rb5E 2 —tk - BRI - A LE 5k B & = A E i R =
ARERTE B A A O A DA - S JE R A I 88 2k O B9 2T
SRRt o AL EE T R B E Ry A AN E . LR
DEAER]E C W R ARG ) Iy - BIHE DR T E & &
GRTBGHE - H2 » FEE[ESE SR - FFHE R E T D
[FIRE o TLER g T —(E B o TS (I R e 25 AR 28 ek A [
MR H G ERL TR~ - MAMEEEEFE ARV - £
T 1 R S A B AT A EER {5 4% — fig A%
MAE T —EHARNER  EHEDRLAHGILESG » FEILE
FERTHALBUTEERGERE » FHEREFEL > S0
TR T s fa iR IR FIRE 1R 5L 28 50 » Wt B 75 £ IS &8 5 01 JF =
FERCER T o ATLL o B 18 B 1T By 0 DU 88 % B 3 1A 37 55
et AR EGEHERLERREGM LIFEER  EETHK
VLR L PR Y — (i B AR oy TR o

AL > Mr O'NEIL - 37 £ 5 g 3555 1 fi ¢ 72 € 3ors A &1 15
Bl ) BTG - AR 2 E R E A R A B 20 RO &
i T HE A DA R e {52 Ry (l5E E R i Al A E] 2 DA AR AR AR
MRS R EUNN B EE - RBRAEREE > 20 HM
AT A It G - ARBOUF A — @R - WEEHH T o E0E
18 RAF - 28 Rtfr » EANE R &E R K EATAE R A
Vg eE g RZETER > R TE - AR H AR
TR LAY ES - B shall BYEE - 73R AU RE J7 k& 5¢ & # R bR
e 7 IR 3R AE 2 B RE bR LR & 0 5 R AE -

ERE Ry BB BEZRFEE - Mr O'NEIL » FEfF

hu{11(
i

Deputy Solicitor General, Mr James O'NEIL: I think the Town Planning
Ordinance is a good analogy and it also has an elaborate statutory procedure for
providing an opportunity for publication of proposals, for objections and for
hearing of objections. The position of the Chief Executive under the Country
Parks Ordinance is really very limited. He is at the apex of that statutory
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procedure. He himself does not determine what is in the approved plan. That is
determined by the statutory procedure. He primarily approves through an
elaborate statutory mechanism, including objections and hearings. Rather, he is
instrumental in carrying into effect the designation of the country park. That is his
role. He, in this case, has a quite limited role under section 14 and that limited
role is to designate a country park.

Hon Albert CHAN Wai-yip: The point of contention is not the designated area.
The point of contention, on this case, is the effective date. This is why I asked the
question in the last meeting. When you repeal the subsidiary legislation proposal,
are we repealing the plan or are we repealing the effective date? So, if we amend
the plan, we don’t have the authority, according to the subsidiary legislation
arrangement. But we can change or reject the effective date and repeal it
completely. So, the point of contention is not on the designation plan, but on the
effective date of that plan. So, if you focus the issue on the effective date, then the
issue that you raised is not legitimate.

Deputy Solicitor General, Mr James O'NEIL: Within the scope of the power of
the Chief Executive under section 14, he does have some discretion in relation to
the commencement date of an order that he made. However, that discretion could
not be exercised in a way that would frustrate completely the objective of the
Ordinance or the statutory purposes. He could not, for example, designate the
area, and then have it come into effect on a far future date, so the purposes of the
Ordinance were frustrated. He has some flexibility but he must not commence the
Order either too early or too far ahead in future.
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Deputy Solicitor General, Mr James O'NEIL: Madam Chair, I confirm that the
CE does have discretion as to the timing of the order and flexibility regarding the
commencement date. LegCo, when exercising its power under section 34(2), will
also have that discretion, because that is one of the powers that the CE can exercise
under the statutory framework of the Country Parks Orders. So, it would be
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possible to — it would be legally possible to — amend the commencement date.
But the extent to which it was altered would depend — would have to be consistent
with the statutory objective and framework.
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Deputy Solicitor General, Mr James O'NEIL : The summary provides all parts of
Senior Counsel’s advice that are relevant to the issues of the case. Some other
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parts deal with matters that do not directly go into the issues and not affecting the
integrity of the advice as disclosed. The other parts are privileged. And we will
not be disclosing them. They relate to the possible future of alternatives that the
Government might take.
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