

































































Does Polytown provide value~fbr-money/good service?

6. Polytown’s performance under its existing agreement

with the TDC has been of a consistently high standard. The

ways used by TDC to monitor Polytown include—

(a) audits of revenue are conducted quarterly and cover all
events held in the Centre;

(b) TDC staff conduct random physical inspections at
least twice a month to monitor events;

(¢) the TDC employs maintenance/monitoring consultants

to inspect building systems and overall level of

building maintenance. These consultants report to the
TDC monthly; and
(d) the TDC conducts its own evaluations in its capacity
as a major user of the Centre.
7. Independent confirmation of the success of the current
management arrangements comes in the form of numerous
testimonials sent by both local and overseas holders of
conventions or exhibitions in the Centre, including major
international bodies such as the Asian Development Bank.

What are the legal implications of the ‘non-competition
clause’ for the management of the future extension?

8. Assuming that Polytown, the existing managers of the
HKCEC, continue to perform effectively, the existing
agreement will continue to bind both parties. That is,
Polytown will have to set aside the ‘non-competition’
clause in order to allow the TDC to take part in developing
the extension. Formal agreement from Polytown to do so
will be required before the entrustment agreement is
executed.

9. TDC have sought the opinion of a London QC, Mr
Christopher Clark, on the applicability of the ‘non-
competition clause’ to the proposed extension. The
Government’s Crown Solicitor has been consulted on this
advice. His view is that the original agreement between
TDC and Polytown sets out certain long term arrangements
for the operation of the Exhibition Centre by the
Consortium. Clause 4.5 imposes restraints on the parties
which are directed against activities which may alter the
economics governing the operation of the Exhibition
Centre. The restraints imposed on TDC by clause 4.5.1 of
the agreement between TDC and New World are extensive
and would affect its ability to participate in the proposed
Centre extension, as contemplated. On the question of
whether the clause is legally enforceable against TDC, he
has read the advice provided to TDC by Mr Christopher
Clark QC, in which he considers the enforceability of
clause. The Crown Solicitor agrees generally with the
advice that the clause is likely to be enforceable.

10. The Crown Solicitor’s view is that any action of TDC
contrary to the restraint of clause 4.5.1 may well present it
with formidable legal difficulties. He has advised that it is
important that, before TDC act in pursuance of the
proposed extension, it ensure that by so doing it is not
inviting legal action which, he anticipates, could take years
to resolve.

How can the Government ensure that the terms of any new

management agreement are fair?

11. For the terms of any draft agreement (o be regarded as

satisfactory, they will need—

(a) to be at lease better than the existing ferims in terms of
percentage return to the TDC;
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(b) to contain no element of development profit for New
World/Polytown; and
(¢) to be subject to detailed scrutiny by the PCC.

Summary : :
12. The negotiation of the arrangements for the
management contract for the new extension will be carried
out by the TDC. These arrangements will be vetted
carefully by the PCC.

Annex

Extract of the 19 December 1985 ‘Exhibition Centre
Operation Agreement’ between the Hong Kong Trade
Development Council and Polytown Company Limited

4.5 Noncompetition

45.1 The TDC shall not during the term of this
Agreement develop or co-develop, or sponsor, endorse or
otherwise participate in the establishment of any exhibition
facility or trade mart located in Hong Kong other than the
Exhibition Centre and in operation at any time during the
term of this Agreement.

4.52 The Consortium shall not during the term of this
Agreement develop, co-develop, sponsor, endorse, manage,
operate, promote or otherwise participate in any exhibition
facility or trade mart located in Hong Kong other than the
Exhibition Centre and in operation at any time during the
term of this Agreement.

5. TERM AND TERMINATION
5.1 Term
Subject always to the provisions for earlier termination
contained in Clause 5.3 hereof, this Agreement shall come
into effect on the date hereof and shall continue for an
initial term of forty (40) years commencing with effect
from the Date of Substantial Completion and thereafter for
further successive periods of ten (10) years each subject to
the TDC in its discretion, such discretion to be exercised
reasonably, being satisfied that the Consortium has
operated and managed the Exhibition Centre in accordance
with the performance criteria set out below during such
initial forty (40) year term or such ten (10) year period (as
the case may be). Where, having exercised its discretion
reasonably, the TDC is not satisfied that the Consortium
has managed and operated the Exhibition Centre in
accordance with the performance criteria set out below
during the initial forty (40) year term or the relevant ten
(10) year period, the TDC shall notify the Consortium in
writing not less than sixty (60) days prior to the end of the
initial forty (40) year term or the relevant ten (10) ‘year
period (as the case may be) that it does not wish: the
Consortium to continue to act as the operator and manager
of the Exhibition Centre. The performance criteria referred
to above shall be as follows:— '

(i) the Consortium shall at all times have due regard for

and comply with the provisions of the Conditions of

Grant and in particular the Sub-Agreement as to user

dated 28th February 1985 annexed thereto;
(i) the Consortium shall where relevant have due regard
for the provisions of the Hong Kong Trade
Development Council Ordinance (Cap. 1114) and (0
the obligations imposed on and the functions of the
TDC thereunder;




(i) having due regard for the provisions of paragraphs (i)
and (ii) above, the Consortium shall advertise and
promote the Exhibition Centre with the objective of
obtaining the maximum usage for all of the facilities
comprised therein;

(iv) the Consortium shall operate and manage the
Exhibition Centre at all times to a standard appropriate
for first class world standard exhibition centres and for
such purpose shall keep itself informed of, monitor
and, at the reasonable request of the TDC, implement
improvements and developments introduced by other
operators and managers of exhibition or conference
centres of a similar standard; ' .

(v) without prejudice to the generality of paragraph (iv)
above, the Consortium shall procure that all the
following facilities comprised within the Exhibition
Centre namely the Arrival Hall, the Registration Area
and all areas to which the public has access, the
Auditoria, the Conference Hall, the Meeting Rooms

~ and the Restaurants and Kitchens are operated and
maintained to a standard appropriate for a first class
hotel in Hong Kong.

52 Failure to Meet Performance Criteria

The TDC shall have the right at any time during the term of
this Agreement to instruct the Consortium to replace the
Manager if in its reasonable opinion the Manager has failed
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to adhere to the performance criteria set out in Clause 5.1
hereof. The Consortium shall procure 2 replacement for the
Manager acceptable to the TDC within ninety (90) days of

receipt of such instruction from the TDC.

5.3 Termination for Material Breach

53.1 If either party commits a material breach of any of
its obligations under this Agreement, (such obligations
including in particular but without limitation in the case of
the Consortium its obligation to comply with and take
recognition of the Conditions of Grant) the other party shall
give notice thereof to the breaching party. If such material
breach shall not have been remedied within ninety (90)
days after the receipt of such notice, then the other party
shall have the right to terminate this Agreement by giving
written notice of termination to the breaching party not
later than thirty (30) days after the expiration of such ninety

(90) day period.

532 The TDC shall be entitled to terminate this
Agreement forthwith by notice in writing to the Consortium
in the event that the Consortium shall enter into liquidation
(except for the purposes of an amalgamation Or
reconstruction previously approved in writing by the TDC)
or shall have a receiver appointed of all or any part of its
respective assets or shall take or suffer any similar action in
consequence of a debt or shall cease or threaten to cease

trading.

Summary of the Recommendations of the Establishment Subcommittee

EC

Item Head of

No. Expenditure

At the meeting on 1 March 1994

70 HEAD 43—CIVIL ENGINEERING
‘ DEPARTMENT

HEAD 52—GOVERNMENT SECRETARIAT

HEAD 56—GOVERNMENT SECRETARIAT:
PLANNING, ENVIRONMENT
AND LANDS BRANCH AND
WORKS BRANCH

HEAD 58—GOVERNMENT SUPPLIES
DEPARTMENT

HEAD 60—HIGHWAYS DEPARTMENT

HEAD 91-—LANDS DEPARTMENT

HEAD 168—ROYAL OBSERVATORY

HEAD 186—TRANSPORT DEPARTMENT

HEAD 194—WATER SUPPLIES

DEPARTMENT

Recommendation

To recommend to Finance Committee the retention of the

following supernumerary posts relating to the Port and

Airport Development Strategy and the Airport Core

Programme projects with effect from 1 April 1994—

(a) for two years—

New Airport Projects Co-ordination Office, Works Branch,

Government Secretariat

1 Administrative Officer Staff Grade A
(D6)($117,400)

1 Administrative Officer Staff Grade B
(D3)($92,250—$97,800)

1 Principal Crown Counsel
(DL3)($92,250-$97,800)

| Principal Government Engineer
(D3)($92,250—$97,800)

2 Administrative Officers Staff Grade C
(D2)($79,400-$84,250)

1 Government Engineer
(D2)($79,400-$84,250)

2 Chief Engineers
(D1)($66,800-$70,950)

Transport Branch, Government Secretariat

1 Administrative Officer Staff Grade c
(D2)($79,400-$84,250)
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