L C Paper No. CB(1)2523/10-11(01)

Bills Committee on CommunicationsAuthority Bill

I ssuesrequiring follow-up action/consider ation by the Administration
(position as at 20 June 2011)

Date of
meeting

| ssues

Outcome

22 July
2010

The Administration was requested to provide information on:

@

(b)

(©

the appointment mechanism and practice in making nominations/appointments to
unified regulators for telecommunications and broadcasting sectors in overseas
jurisdictions, such as the United States, Canada, the United Kingdom and Australia;

the current membership of the Broadcasting Authority (BA) and to advise whether it
was in compliance with the six-year and six-board Rules (the six-six Rules) and the
principle of gender mainstreaming; and

the current consultative mechanism and committee structure under the BA and the
Telecommunications Authority.

The information
provided by the
Administration was
circulated to
members vide LC
Paper No.
CB(1)2923/09-10(08)
on 5 October 2010.

4
November
2010

The Administration was requested to:

@

(b)

provide information in table form on the composition, membership (including
whether the members were full-time or part-time; and the level of fees and salaries
for these members), functions and missions of unified regulators for
telecommunications and broadcasting sectors in overseas jurisdictions (such as the
United States (the US), Canada, the United Kingdom (UK) and Australia) and the
proposed Communications Authority (CA);

provide a summary table of the provisions of the relevant legidlation regulating
conflict of interests and governing the disclosure of interests for members of unified

The information
provided by the
Administration was
circulated to
members vide LC
Paper No.
CB(1)572/10-11(02)
on 25 November
2010.
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(©

(d)

(€)

(f)

(9)

(h)

(i)

regulators in overseas jurisdictions (such as the US, Canada, the UK and Australia);

provide information on the workload (such as the number of open/closed meetings,
the duration of each meeting, the number of issues handled) of the
Telecommunications Authority and the Broadcasting Authority (BA), and how the
proposed membership of the CA could perform the complex and heavy duties
efficiently and effectively after the merger;

provide a list of agenda items (indicating whether the items were confidential or
open) for meetings of the BA in the past four years, and the relevant press releases
announcing BA's deliberations after the meetings,

confirm whether the appointment of members to the future CA would be in
compliance with the six-year and six-board Rules and the principle of gender
mainstreaming;

consider if amendments to the Bill should be made to include the public mission of
the CA;

consider amending Clause 3 of the Bill to spell out clearly that the CA was an
independent statutory body other than the provisions stipulated in Clause 3(3);

consider members request to propose amendments to the Bill requiring the
chairperson-designate of the CA to go through a non-binding pre-appointment
hearing at the Legidative Council, similar to the relevant practice of the UK;

consider amending Clause 8(1)(c) of the Bill to spell out clearly that the
Director-General of Communications was a public officer;




Date of | ssues Outcome
meeting
() consider whether nomination from the trade and different sectors of the community
should be accepted so as to enhance the transparency of the appointment
mechanism of the CA; and
(k)  re-consider the suggestion of establishing a non-civil service organization as the
executive arm of the CA in future, by making reference to the relevant practicesin
overseas jurisdictions (such as the US, Canada, the UK and Australia).
26 The Administration was requested to:
November
2010 (@) provide a list of agenda items (indicating whether the items were confidential or | The information
open) for meetings of the Broadcasting Authority (BA) in the past two years, provided by the
Administration in
(b)  provide information on the broadcasting-related matters and issues which the BA | respect of (a) to (h)
had discussed and advised on in the past years; was circulated to
members vide LC
(c)  provide detailed information on the workload of the BA including the estimated | Paper No.
hours of work committed by its members in the conduct of the BA's business; CB(1)670/10-11(02)
on 7 December 2010.
(d)  provide information on the current honorarium/remuneration received by members
of the BA and other statutory bodies/advisory committees;
(e)  provide views and concerns raised by BA on the proposed establishment of the
Communications Authority (CA), the draft CA Bill and related matters as well as
the Administration's response;
()] provide information on the transitional arrangements in respect of legal and

complaints handling;
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(9)

(h)

(i)

()

(k)

()

provide information on the transitional personnel arrangement for the transfer of
staff of the Office of the Telecommunications Authority and the Television and
Entertainment Licensing Authority to the Office of the Communications Authority
(OFCA) for the provision of secretariat support (in terms of manpower, clerical,
technical and legal support, etc) for the CA, and to advise whether LegCo's
approval would be sought on the organization structure of the future OFCA and the
creation of posts;

provide information on the enforcement of the relevant provisions under the future
competition law in the broadcasting and telecommunications sectors to ensure fair
competition in the communications market, and the relevant practice in the United
Kingdom;

consider amending the relevant clauses of the Bill, with reference to relevant
provisions in the legislation of overseas jurisdictions, to include the public mission
and or the objects of the CA, in particular its mission of upholding the freedom of
expression;

consider giving a greater role to CA in making policies for the electronic
communications industry;

consider proposing amendments to the Bill to open the meetings (except when
involving sensitive information) of the CA and its committees to the public; and

consider amending Clause 8 of the Bill to spell out clearly the criteria for
appointing members (such as requisite professional knowledge and expertises) to
the CA.

In respect of (i), (j)
and ), the
Administration's draft
CSAs were circulated
to members vide LC
Paper No.
CB(1)1857/10-11(02)
on 11 April 2011.

In respect of (k), the
Administration

advised at the
meeting on 7
December 2010 that
the future CA should
have the flexibility to
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| ssues

Outcome

decide whether and
when meetings would
be open to the public.

December
2010

The Administration was requested to:

(@

(b)

(©

(d)

(€)

(f)

provide a detailed job description of the Director-General of Communications (DG
Com) (including its rank, to whom it would be responsible, and its main duties and
responsibilities, etc);

provide examples of statutory provisions relating to the appointment of a public
officer holding a civil service post to a statutory/advisory body similar to the
Communications Authority (CA);

provide examples of statutory provisions in relation to member participation in
meeting of statutory/advisory bodies by telephone, video conferencing or other
electronic means,

consider the suggestion for the Secretary for Commerce and Economic
Development to address the Legisative Council (LegCo) when tabling the annual
report of the CA,;

consider defining "public officer" in Clause 2 of the Bill if the definition of the term
under section 3 of the Interpretation and General Clauses Ordinance (Cap. 1) was
not intended to apply to the Bill;

consider using the term "Director-General of Communications' in the provisions
instead of defining it in Clause 2 of the Bill;

In respect of (a) to
(f), the information
provided by the
Administration was
circulated to
members vide LC
Paper No.
CB(1)1026/10-11(02)
on 10 January 2011.
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(9)

(h)

consider amending Clause 8(5) to the effect that the appointment of a member
appointed under Clause 8(1)(a) would lapse immediately upon the member
becoming a public officer, or adding a new paragraph under Clause 8(4) to provide
for the Chief Executive to declare the office of the concerned member vacant if that
member became a public officer;

consider amending Clause 9(2) so as to specify the reasons for which the Chief
Executive might at any time revoke the appointment of the chairperson, the
vice-chairperson and members of the CA; and

consider including specific rules in the Bill or for the CA to set specific
rules/standing orders under Clause 10(5) governing member participation in CA
meetings by telephone, video conferencing or other electronic means to safeguard
against possible abuse and to ensure security.

In respect of (g), (h)
and (1), the
Administration's draft
CSAs were circulated
to members vide LC
Paper No.
CB(1)1857/10-11(02)
on 11 April 2011.

11 January
2011

(@

(b)

The Administration was requested to:

set out the Government's policy intent in respect of the public mission of the
proposed Communications Authority (CA) and to propose amendments to the Bill
to address members' concern in this respect;

provide the organizational structure and the distribution of business of the proposed
Office of the Communications Authority (OFCA) in relation to its various
functions;

In respect of (a), the
Administration's draft
CSA was circulated
to members vide LC
Paper No.
CB(1)1857/10-11(02)
on 11 April 2011.

The Information
provided by the
Administration in
respect of (b) to (d)
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meeting

| ssues

Outcome

(©)

(d)

2.

BA members views on the Bill,

advise how the Director-General of Communications and the different sections of
OFCA would be funded under the OFCA Trading Fund and the new General
Revenue Head; and

provide the organizational structure and the distribution of business of the
Televison and Entertainment Licensing Authority in relation to its existing
functions and how those functions would be discharged (and by whom) in the
future upon the establishment of CA and OFCA.

The Broadcasting Authority (BA) was requested to provide detailed information on
the proposed merger of the Telecommunications

Authority and BA, and related issues including but not limited to the following:

@
(b)

(©)

(d)

(€)

(f)

the establishment of the CA;

the staged approach in reviewing the regulatory regime for the telecommunications
and broadcasting sectors,

the review of the Telecommunications Ordinance and the Broadcasting Ordinance
to rationalize any inconsistencies between them;

the public mission and functions of the CA;
the composition and the size of the CA membership having regard to its scope of
responsibility and workload, remuneration for CA members and whether full-time

paid members should be appointed to the CA;

the status, organizational structure and functions of the OFCA; and

was circulated to
members vide LC
Paper No.
CB(1)1158/10-11(02)
on 26 January 2011.

The BA's submission
in respect of (a) to (Q)
was circulated to
members vide LC
Paper No.
CB(1)1725/10-11(01)
on 28 March 2011.
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(9)

the operation of the future OFCA Trading Fund.

27 January
2011

The Administration was requested to:

@

(b)

(©)

(d)

(f)

provide information on mechanism for disclosure of members' interests in matters
discussed at a meeting of the Broadcasting Authority (BA) or its committees
(including guidelines and registration form(s), if any) and how "immediate family
members' of a BA member were defined in the event that he had to declare the
interests of such persons at the meeting;

provide information on the future funding for litigation costs, if any, to be incurred
by the proposed Communications Authority (CA) and measures to be taken to
ensure that the trading fund under CA would not be depleted by such costs;

consider amending Clause 11 of the Bill to the effect that, other than administrative
matters, CA might not transact any business by the circulation of papers among its
members;

consider spelling out clearly in Clause 16 of the Bill the statutory committees to be
appointed by CA, their respective terms of reference and membership;

consider amending Clause 16 of the Bill to the effect that CA might not appoint any
person, who was not its member, to be the chairperson of a committee appointed
under Clause 16(1); and

consider amending Clause 17 of the Bill to spell out clearly all the powers/functions
which CA must not delegate under Clause 17(3) rather than merely referring to the
section numbers of relevant Ordinances.

The information
provided by the
Administration in
respect of (a) and (b)
was circulated to
members vide LC
Paper No.
CB(1)1301/10-11(02)
on 15 February 2011.

In respect of (c) to
), the
Administration's draft
CSAs were circulated
to members vide LC
Paper No.
CB(1)1857/10-11(02)
on 11 April 2011.
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17
February
2011

The Administration was requested to:

@

(b)

(©)

(d)

(€)

(f)

(9)

advise whether the Government would be responsible for the future injection of
funding into the Office of the Communications Authority (OFCA) Trading Fund in
the event that it would be depleted by the litigation costs, if any, to be incurred by
the future Communications Authority (CA);

advise on the enforceability of the provisions under Clause 21 of the Bill relating to
the proposed offence to give or disclose confidential information obtained or
received officially; and

advise how to ensure that the disclosure of information authorized by the CA or the
OFCA in the form of a summary compiled under Clause 21(2)(g) of the Bill could
prevent the particulars concerned from being ascertained from it, and the party to
bear the legal liability if it could not.

consider deleting Clause 13(7) of the Bill to address members concern about its
counter-productive effect;

consider deleting the wordings "—#&IEY" from the Chinese version of Clause
19(1) of the Bill to avoid semantic inconsistency with "EZ#{" in the man
clause of the sentence;

consider deleting Clause 21(4)(a) of the Bill to avoid uncertainty and ensure
enforceability of the provisions; and

consider deleting the brackets from the phrase "({E{& K FEIEP EE A4 & /N ax 7] FIHY
ERHFEASR)" inthe Chinese version of Clause 21(2)(a) of the Bill.

The information
provided by the
Administration in
respect of (a) to (d),
() and (g) was
circulated to
members vide LC
Paper No.
CB(1)1491/10-11(02)
on 7 March 2011.

In respect of (e), the
Administration's draft
CSA was circulated
to members vide LC
Paper No.
CB(1)1857/10-11(02)
on 11 April 2011.
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8 March The Administration was requested to consider: The information
2011 provided by the

@

(b)

(©

(d)

(€)

(f)

amending the conjunction at the end of Clause 21(2)(g)(i) of the Bill from "or" to
"and" to enhance the clarity of Clause 21(2)(Q);

reflecting in the Bill that Clause 13(7) would not prevent the Communications
Authority (CA) and its committees from reviewing their own decisions or taking
any necessary remedial actions in the event of the failure by a CA member to
comply with the disclosure of interest requirements under Clause 13;

refining the Chinese version of Clause 19(1) of the Bill to avoid semantic
inconsistency between the expressions "~ #ZJ¥2V" and " =13 ] ";

amending the conjunction at the end of Clause 21(5)(b) of the Bill from "and" to
"or" to reflect the seemingly digunctive relationship among subclauses (5)(a),
(5)(b) and (5)(c);

explaining why Clause 21 did not provide a procedure similar to relevant provisions
in section 36D of the Telecommunications Ordinance (TO) (Cap. 106) and section
27 of the Broadcasting Ordinance (Cap. 562) requiring the authorities concerned to
seek representations from persons who might be affected by any proposed
disclosure of confidential information under Clause 21(2); and

seeking the views of industry organizations on Clause 22 of the Bill to address
members concern about section 33 of the Telecommunications Ordinance (Cap.
106) in respect of the execution of prescribed authorizations for
telecommuni cations interception.

Administration in
respect of (b), (d), (e
and (f) was circulated
to members vide LC
Paper No.
CB(1)1725/10-11(03)
on 30 March 2011.

In respect of (a) and
(0, the
Administration's draft
CSAs were circulated
to members vide LC
Paper No.
CB(1)1857/10-11(02)
on 11 April 2011.
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31 March | The Administration was requested to provide information on the tasks and policy | The Administration's
2011 objectives to be committed by the future CA, including the plan for the comprehensive | response was
review of relevant outdated ordinances governing the broadcasting and| circulated to
telecommunications sectors and other issues (e.g. cross-media ownership) that fall within | members vide LC
the purview of CA. Paper No.
CB(1)1857/10-11(02)
on 11 April 2011.
12 April The Administration was requested to provide all revised CSAs to Clauses 9(2), 17(3) and | The Administration's
2011 19A of the Bill and paragraph 138(3) of the Schedule, and any other textual and|revised CSAs and
consequential amendments of the Bill for members consideration. The Administration | comments were
was also requested to provide comments on the amendments to the Long Title and Clause | circulated to
4 of the Bill proposed by Dr Hon Margaret NG. members vide LC
Paper No.
CB(1)2380/10-11 on
3 June 2011.

Council Business Division 1
Legislative Council Secretariat

20 June 2011




